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Cmamma npucsaUena npodremam,
N06’A3AHUM 3 NOPYUEHHAM 3AKOHIB MA 36UUAIE
sulinu. TIpoarnanizogano cucmemy MIHCHAPOOHUX
002080p18, 36UUALE, NPUHUUNIE, AKL CKLAOAIONMD
MDICHAPoOHe ymanimapne npaso. Bemanosneno,
WO 3AKOHU MA 36UNAY BUIHU — Ue CYKYNHICMD 3a-
bopon, AKL CNPAMOSAHT HA 0OMENHCEHH A B0I0IOUUX
CMOPIH 8 HACUNDCMEE MA HCOPCMOKocmi. 3anpo-
NOHOBAHO HUSKY CUCEMHUX HANPAUIOBAND U000
KOMKpemusayii cxknady 3nouunie, nepeobauenux
cmammero 438 Kpuminanvroeo xodexcy Yrpainu,
BUSHAUEHHA CMYNEHA IX CYCINbHOL Hebe3nexu,
BMeCeHHA 00N0BHEND 00 03HAUEHOL CMAMMI, AKL
CMOCYHOMBCA  HEMINCHAPOOHUX  30POTIHUX  KOH-
prixmia.

Knrouosi cnosa: 36potinuit xongrixm, 8oemnmnt
3NOUUHU, MIDICHAPOOHE 2yManimapme npaso, npa-
80 JKenesu, npaso I'aaeu, wpuduuna xeanigixa-
yia, Mincnapoonuli kpuminanvrull ¢yo, xomda-
MaAnMu, KPUMIHALOHA 610N08I0ANBHICIND.

ITocranoBKa mpobaemu

36poitna arpecis 3 60ky Pociiicbkoi ®e-
Aepartii, Aka Tpusae B YKpaini 3 2014 poky i
nepepocAa B IoBHoMacmTabHy BiiiHy, omoce-
PEAKOBYETbCA B TOMY YHCAL il y4acTio Hezep-
KapHUX 30poitnux ¢opmysans (AHP, AHP
ig KoHTpoAeM P®D), xapakTepuayerncs 3 60Ky
arpecopa Hag3BHYAHHOIO KOPCTOKICTIO SK JO
BIMCLKOBUX, TaK 1 40 IIMBIABHOIO HACEAEHHS,
BUKOPHUCTAHHsIM 3a6opoHeHHX BuAIB 36poi,
YCKAQAHEHUM JOCTYIIOM A0 AIoAeH, AKi moTpe-
6y10Th JOIOMOTH, MaCIITAOHUMU PYIHYBaHHA-
Mu iHPpacTpykTypu Tomio. Ilicas aeoxymarii
OKPEMHX MICT Ta CiA CBIT HO6aYHB KPHUBaB1 3A0-

gnHH Pocii — ToTaAbHE TOPYIIEHHSA 3aKOHIB Ta
3BUYAIB BIHHH. Y 3B’A3KY 3 IUM IIle Ha I10YaT-
Ky 6epe3na MiKHaAPOAHUI KpUMIHAABHHIE Cy4
PO3IOYaB PO3CAIAYBAHHA BOEHHHX 3AOYHHIB
Pociiicbkoi deaepanii B Ykpaini. Boguowac de-
pe3 CTpiMKe 3pOCTaHHSA X KIABKOCTI Ta BIACYT-
HOCTI KOHKpeTru3anii B cratTi 438 Kpuminaas-
HOTO KOJAEKCY YKpailHH, sIKI caMe MOPYIIeHHs
MIKHapOAHUX JOTOBOPIB 3 MIKHAPOAHOTO TY-
MaHITAPHOrO IIpaBa KPHUMIHAAIZYIOTBCS HEIO,
BUHUKAIOTh NUTAHHA IX HAAEKHOI IOPUAUIHOI
KBaAidikarrii.

CraH gocAizxeHH Ipobremu

CAlg 3a3HA9UTH, MO HpobAeMaTHKA II0-
PYLIEHHS 3aKOHIB Ta 3BHUYAIB BIMHU Ma€ CBOIO
cientupiky, a 3 MOMEHTY MOBHOMAcIITabHOTO
BTOPTHEHHA Ta WOro PeaAisiMH, HEAOCTATHbO
MpOMNpanboBaHa 3 60Ky TEOPETUKIB KPUMIHAAB-
HOTO 1paBa. PazoM 3 TuM caig BigmiTuTH pobo-
TH METOAUYIHOrO Ta AHAAITHYIHOrO XapakrTepy,
3okpema barioka O. it Amurpis C., Hasap-
gyka 1., Kosaas /. it ABpamenko P. Ta iHmImx,
A€ PO3TASIZAAUCA IUTAHHA OCOOAUBOCTEN PO3-
CAIAYBAHHS MUKHAPOJAHUX 3AOYMHIB, CKOEHUX
B KOHTEKCTI 36 poitHoro koHPAIKTY Ha Jonbaci,
CKAQJHOCTI PO3CAIAYBAHHS | TPUTATHEHHA 10
BiAIIOBIJAABHOCTI BUHHHUX Yy CKOEHHI BOEHHUX
3AOYMHIB, OpraHisanii Po3cAlfyBaHHs BICbKO-
BUX 3AOYUHIB.

Mera i 3aBAaHHS AOCAIAKEHH S
Mera crarTi moasrae B 3’sACyBaHHI 1Ipo6-
AEMHHX ITHTaHb IOPHAWYHOI KBaAidikarii ji-
AHB, Mo nepeabadeni cT. 438 KpuMinaabHOTO
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KOJEKCy YKpalHH HOPYIIeHH: 3aKOHIB Ta 3BU-
JaiB BidAHH. /A JOCATHEHHSA 1€l METH CAlA
MPOAHAAI3YBATH CTaH JOCAIAKYBaHOI TTpobAe-
MH, cPOPMYBATH UITKE YSIBACHHS IIPO IHOPY-
IIEHHsI 3AKOHIB Ta 3BUYA(B BIifHU; BHECTH IIPO-
MO3UIIii, AKI COPHATHMYTh MPABO3ACTOCOBHIH
MPAKTHI ¥ ZOCAIAKYBaHIN cepi.

Bukxaas OCHOBHOTO MaTepiaAy
AOCAIAKEHHA 3 06TPpyHTYBaHHAM
OTPHMaHHUX Pe3yAbTaTiB

BoenHi 3A0YHMHH — ITe cepif03HI HOPYIIEHHSA
MIKHAPOAHOrO T'YMAHITAPHOTO HpaBa (IPHUH-
I[UITIB, HOPM, ITPaBUA, 3aKOHIB Ta 3BHYAIB Bi-
WHU, 110 AII0THh i 9ac BOEHHUX A1f 1 IIOIIH-
PIOIOTBCST HA CTOPOHU KOHPAIKTY); OPYIIEHHS
3a60POH, IO MICTATHCA HE TIABKH B JOTOBIpHO-
My, aAe il y 3BUYAEBOMY IIPaBi, IKE HE OIIIHIOE
MPABOMIPHICTE 36pOHHOTO KOHPAIKTY, OJHA-
KOBO MOJKE€ 3aCTOCOBYBATHCS SIK JO arpecopa,
TaK 1 40 skepTBH. TOMy IIO OCHOBHE iX IIOKAH-
KaHHA — Ile 06Me;KeHHA BOIOIOYHX CTOPiH B Ha-
CHABCTBI, K€ IepeBuIrye obcAr, HeoOXiAHUI
AAS OCAAOAEHHS BIHICBKOBOI MOITI CYTPOTHBHU-
Ka, Ta 110 BiJHOIIEHHIO /0 THX, XTO He 6epe a6o
HPUITHHUB 6paTH y4acTh y KOHPAIKTI.

B Aiteparypi 3a3Budyail Taki ob6MeKeHHS
MOAINAIOTh YMOBHO Ha /JBa OAOKH, SIKI IMEHY-
10Th «11paBoM JKenesun» 1 «ipaBom [Naarm».

Tax 3pane «IIpaBo sKenmeBm» ckAagaioTh
Kenencbki koHBeHii, 30kpemMa Taki, Ak Ke-
HEBCbKA KOHBEHIIIA PO MOAINIIEHHA JOAL IO-
PaHEHHUX 1 XBOPHUX y Aifounx apwmiax (1949);
/KeneBcbka KOHBEHIIISI IPO MOAIMIIEHHS JOAL
MOpPaHEHNX, XBOPHUX Ta 0Ci6, AKI 3a3HAAU KO-
pabeapHOI aBapii, 3 ckaagy 36poiHHX CHA Ha
Mopi (1949); ’KeHeBcbKa KOHBEHINSI MPO TO-
BO/JKEHHsT 3 BIACbKOBOIIOAOHeHHMH (1949);
/KeneBcbka KOHBEHINiSA PO 3aXHCT ITUBIABHO-
ro HaceAeHHs Mg vac Biiinu (1949), saki A110Th
Pa3oM 3 JOAATKOBHMH IPOTOKOAAMH 1 CKAAJa-
I0Th OCHOBHY YaCTHHY MDKHApPOJHOIO I'yMaHi-
TapHOTro Npaea. BoHn € caMocTiifHUMU MiXHa-
POAHHMH JOKYMEHTAMH, IIJITHCAHTAMU SKHX
€ BCl gepsKaBU. B 11bOMY TIOAATAE YHIKAABHICTD
[JUX KOHBEHIIHHHX HOPM, MOPYILIEHHS SKHUX
KBaAIPIKYEThCA SIK BOEHHUH 3AOYUH, OCKIABKH
BOHHU CIPAMOBAHI Ha OOMEKEHHA HACHABCTBA
iz Jac BIAHU.

Tak, HApUKAQJ, 3TiIZHO 3 ITOAOKEHHSIMH
KonBeHMii Mpo MOAINIIEHHSA JOAI TOpaHEHUX

KpuMmiHajbHe NpaBo, KpUMiHAIBHMIE MPOLEC TA KPUMIHATICTHKA

1 XBOPUX y AIIOYUX ApMIAX CAlZ 32 6YAb-AKHUX
0O0CTaBHH T'YMAaHHO CTaBUTHCSA 40 Ocib, sIKi He
6epyTh AKTHUBHOI YYacTi y BOEHHHX JIfX, 30-
Kpema J0 THX 0cib 3i ckaagy 36poifHHX CHA, AKI
CKAQAH 36pOI0, 2 TAaKOXK THX, SAKI HPUITHHUAU
y9acTh Y BOEHHUX JIAX y 3B’A3KYy 3 XBOPOOOIO,
ITOpPaHEHHSIM, TPUMAHHAM IIiJ aperToM 4u 3
6y4b-saKol iHImOoI npudnny, 6e3 6yab-s1Koi Auc-
KpHUMIHAIIl 3a O3HAKaMH PacH, KOABOPY IIKi-
PH, PEAIrii 9u BipyBaHH:A, CTATi, IOXOJAKEHHS
YU MalfHOBOTO CTaHy YU 6Y/Ab-AKHMHU IHITUMH
AQHANOTIYHHMH KpHUTepisiMu. 3a60pOHEHO BUH-
HATU CTOCOBHO 3a3HAYE€HUX BUIIE 0CiO Takl Ali:
HACHAASA Ha/J KATTAM Ta OCOGUCTICTIO, 30KpemMa
BCl BUAW BOMBCTB, 3aBJaHH KaAIIITBA, 5KOPCTO-
Ke MOBOAKEHHsI I TOPTYpPH; 3aXOIAEHHs 3a-
PYJIHUKIB; HAPYTy HaJ AIOACBKOIO TiZHICTIO, 30-
Kpema oOpa3AuBe Ta MPHHU3AMBE CTAaBACHHS;
3aCyAKEHHA Ta 3aCTOCYBaHHA IMOKapaHHA 6e3
MONEPEAHBOTO CYyAOBOTO PIIIEHHS, BUHECEHO-
rO CyJOM, SIKHH CTBOPEHO HAAEKHHUM YHHOM 1
AKUH HaJa€ CyJ0BI TapaHTil, BU3HAHI I[UBIAi-
30BAaHHMH HapoJaMu sk HeobxigHi. CAig mijg-
6upaTH MOpPAaHEHHMX 1 XBOPUX Ta HaJaBaTH iM
Aonomory [1].

CAlZ 3a3HAYMUTH, IO caMe 11l KOHBEHII 10-
py4 3 JogaTkoBuM IPOTOKOA J0 JKeHeBChbKHX
KoHBeHLi# Big 12 cepnna 1949 poky, mo cro-
CYETBCS 3AXUCTY KEPTB MIKHAPOAHUX 36pOii-
HHUX KOHPAIKTIB (ITpoToron I), Big 8 dyepBHSA
1977 poxy 3060B’s13yI0Th AepKaBU KpUMIHA-
Al3yBaTH TOPYIIEHHs 3aKOHIB Ta 3BHYAiB BI-
HHH B HAI[lOHAABHOMY 3aKOHOJABCTBi. Birb-
e TOTO, BIH PO3LINPIOE MEPEAIK cepilo3HuxX
nopyuieHp JKeHeBCbKMX KOHBEHLIH, J04aio-
YU 40 HBOTO TaKi JAIAHHA: IIEPETBOPEHHS ITH-
BIABHOI'O HACEA€HHS YH OKPEMHX LIHBIABHHX
oci6 ab6o wmicrieBocTei, Mo He 0O60POHAIOTHCA,
1 AeMINITAPH30BAHHUX 30H HA O0’€KTH HAIagy;
BUYMHEHHA Hama/Jy HeBHOIPKOBOTO XapaKTepy,
1110 3a4ila€ IJUBIAbLHE HACEAE€HHS YM IJUBIAbLHI
06’€KTH, KOAH BIAOMO, III0 TAKMH Hamnaj CTaHe
MPUYUHOIO BEAHKOI KIABKOCTI cMepTeH, mopa-
HEHb cepe/ ITUBIABHUX 0Ci0; BINHEHHS HANAAy
Ha yCTaHOBKH a60 CIIOpYAH, IO MICTATb Hebe3-
HEeYHIl CUAM, KOAM BlZOMO, IIJO TAKUIH Hama/ cra-
HE IIPUYHHOI0 HA/JMIPHHUX CMepTeii, IOpaHEeHb
cepeJ IMBIABHOTO HaceAeHHS abo 3aBAacTh
IIKOAY ITUBIABHUM 00’6€KTaM; BUMHEHHS Halla-
Ay Ha 0co0y, KOAH BLJOMO, 110 BOHA IPUIIHHU-
Aa 6paTH ydacTh Y BOEHHHX JiAX; BIPOAOMHE
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BUKOpHUCTaHHA eMbaemn UepsoHoro Xpecra,
Yepsonoro [liBMicsIs; nepeMinieHHs gepKa-
BOIO-OKYITAHTOM YACTHHH 1 BAACHOTO ITMBIAB-
HOT'O HACEA€HHs HA OKYIIOBAHY HEIO0 TEPUTO-
pito abo genopTarjisa YU HepeMilieHHs BCbOro
YU YaCTHHU HACEAEHHS OKYIOBAHOI TEpUTOPIi
B MEKax Iji€l TepuTopii 9M 3a 1l MeKi; HEBH-
IpaBJjaHe 3aTPUMYBAHHsI penarpianii BilicbKo-
BOTIOAOHEHHUX UM ITUBIABHHX 0Ci6; 3aCTOCYyBaH-
HA TPaKTUKH anapTeijy, IHIINX HEI'YMaHHHX i
TAKHX, IO NPUHHKYIOTh, Alil, 3aCHOBAaHHX Ha
pacoBiif AUCKpHUMiHAIi, SIKI 3HEBAKAIOTh TiJA-
HicTh 0COOM; BUMHEHHS HAIlagy Ha ACHO PO3-
Mi3HaHI ICTOPUYHI MaM’ATKH, TBOPH MUCTEITBA
a6o MicIis BiAIIPABACHHS KYABTY, SIKI € KYAb-
TypHOIO 460 JyXOBHOIO CHA/JIIUHOI0 HAPOAIB
1 IKUM CIIEIIaABHOIO YTOJ0I0, YKAQ/JE€HOIO, Ha-
IPUKAAJ, Y MEKaX KOMIIETEHTHOI OpraHisarii,
HAAAETbCA OCOOAUBUI 3aXUCT, BHACAIZOK YOO
BOHHU 3a3HAIOTh BEAMKHX PYHHYBaHb; 1036aB-
A€HHA 3aXUIIeHHX ocib IpaBa Ha Heylepe/xKe-
He 1 HopMaAbHE cygounHCTBO (cT. 85 AIT 1) [2].

IMogo «mpasa I'aarn», TO B HOro ocHOBY
ASITAM KOHBEHIIII, CIIPAMOBaHI Ha OOMEKEHHS
3acobiB 1 MeTOJiB BEJACHHs BIMNHH, 30KpeMa i
l'aa3pka KOHBEHIisI IIPO 3aKOHHU 1 3BHYAi Biii-
uu Big 1907 p., AKa BBAKAETbCSA OCHOBHOIO, a
i ITOAOKEHHSI CTOCYIOThCS BIHCHKOBHUX 3aKO-
HIB, 1IpaB 1 0OOB’A3KIB SIKI 3ACTOCOBYIOTHCS HE
AHIIIE 40 apMiil, are i TAaKOK 4O OIIOAYEHHS Ta
A0OPOBOABYHX 3ArOHIB, AKIIO BOHU BiAIIOBiga-
I0Tb IIEBHUM YMOBaM.

Pumcpkmit  craryr MiKHapoAHOTO KpHMi-
HAABHOTO CYAY, IOPUCAUKINA AKOTO OOMEKYETh-
cs1 HaCepHO3HINTUMH 3AOYMHAMH, IO BHKAH-
KaIOTh 3aHEITOKOEHH BCi€l MIKHAPOAHOI CITIAB-
HOTH, 30KpEMa BOEHHUMH, BU3HAYA€ TaKl IIO-
PYLIEHHS cepe/ BOEHHUX 3AOYHHIB y 30pOMHHUX
KOHPAIKTAX MIKHAPOJHOTO T4 HEMIKHAPOAHO-
ro XapaKTepy, K 3a31XaHHA HA KUTTA, GI3UIHY
HEOTOPKAHHICTh, 3a31XaHHS HAa AIOJACBKY TiJ-
HICTh, B3SITTs 3APYYHHKIB 1 IOPYIIEHHs IpaBa
Ha CIIPABEJAHMBHI CyJ, a TAKOXK iHII cepiHo3Hi
HOPYIIEHH: 3aKOHIB Ta 3BHYaiB BiifHu [3]. Ane
CAl/ 3a3HAaYuTH, MO PuMmcpkmii ctatyt MixHa-
POAHOTO KPHMIHAABHOTO CYAy € Heo(iIiifHo
KOAHUPIKAIIEIO 1 ITepeAiK HPABOIOPYIIEHb, IO
MICTHTBCSI B HBOMY, € J€IIO IHITHUM, HE OXOTIAIOE
T1, 1110 BU3Ha4YeHl B JKeHeBChbKUX KOHBEHINAX Bl
12 ceprnsa 1949 poky ta Jogarkosomy 1poTo-
KOAI 40 7KeHeBChKIX KOHBEHINIH Big 12 cepriHsa

1949 poky, IO CTOCYETHCA 3AXUCTY KEPTB MIK-
HapogHHUX 30poitHIX KOHPAIKTIB (ITpoTokoa I),
Big 8 uepBHst 1977 poky.

3araaoM 3MiCT MIKHAPOJHOTO TyMaHiTap-
HOTO IIpaBa PO3KPHBAETbCA B 3HAYHIN KIABKOC-
Ti 3BUYA€BUX HOPM, MUKHAPOAHUX JOTOBOPIB,
30KpeMa i TuX, IO HampaBAeHI Ha 3abe3me-
YEeHH: JOTPUMaHHA Horo noaoxkenb (KonseH-
Lifg PO HE3aCTOCYBAHHSA CTPOKY AABHOCTI A0
BOEHHHX 3AOYHHIB 1 3AOYHMHIB IPOTH AIOAs-
Hoctl 1968p., Konsennia npo 60potsby 3 Bep-
O6yBaHHSAM, BUKOPUCTAHHAM, (PIHAHCYBAHHAM 1
HaBYaHHAM Haiimannis 1989 p.) ta 6asyerscs
HA 3araAbHOMY HPUHIHIN «€A€MEHTAPHUX 3a-
cagax TyMaHHOCTI», AKHH BiJOOpaKeHHH 1 B
IHITUX IPUHI[ANAX, 30KPEMa IIPUHITUIIL PIBHO-
TIPaBHOCTI, TPUHITUII BiJCYTHOCTI B3aEMHOCTI,
HNPUHIUIN TYMAaHHOCTI, HIPUHIUII TPOHOPIIi-
HOCTI, HNPHUHIUII HONepeJKeHH:, NPUHIUMI
pospisHenHsa. lli mpuHIUIHE 3a6€311eYyIoTh
€4HICTD 1 CHCTEMHICTh HOPM MIKHAPO/JHOIO I'y-
MaHITapHOTO IpaBa

PazoM 3 THM, MiXKHapojHE ryMaHITapHe
IpaBo € OAHAKOBUM AAA BCIX CTOpIH 36pOiHO-
ro KOHPAIKTY — AK THX, XTO BAAETHCA 40 3aCTO-
CYBaHHS CHAHM 3aKOHHO, TaK i THX, XTO poOUTh
Ile HEe3aKOHHO. BigIoBigHO, iCHye HaraAnbHa
norpeba y 36epeKeHHI iCTOPHYHOTO po3pis-
Henus jus in bello Ta jus ad bellum. Mizknapoa-
HOT'O T'YMAHITAPHOTO [IPABa CAlJ JOTPUMYBATH-
Cs1 HE3AAEKHO Bij 6yAb-AKHUX MIpKYBaHb jus ad
bellum. Byap-AKi TBepAKEeHHA PO HAABHICTDH
YU BIACYTHICTH aKTy arpecii, (He)rmpaBoMmip-
HICTb 3aCTOCYBAaHHSI CHAH, peaAisaljiio mpasa
Ha caMoO0OOPOHY, CHAOBI il 32 caHKIi€Io Pagn
Besnekn OOH, «rymaHiTapHy iHTEpBEHIIiIO»
TOLIO HEe MOKYTb OyTH BHIIPaBJAHHAM IIOPY-
HIEHb MIKHAPOAHOIO TyMaHITAPHOrO IIpaBa
6yAb-AKOI0 31 CcTOpiH KOHPAIKTY. IToBHE pO3-
pisHenHs jus in bello ta jus ad bellum o3Hauae,
IO MIKHApOJgHE I'YMaHITapHE IIPaBO 3aCTOCO-
BYETbCA BCIOAH, J€ (PAKTHYHO BiAOYBAETHCA
36poitHMI KOHPAIKT, 1 IO KOAHI apTYMEHTH 31
cdepi jus ad bellum He MOKyTh BUKOPHCTOBY-
BaTUCA AASA HOTo TAyMadeHH (4, c. 8].

B ocHOBI MIKHApPOAHOTO T'yMaHITApPHOTO
[paBa AEKUTh 6ANAHC MIXK MIDKYBAHHSIMH Biii-
CbKOBOI HEOOXIZHOCTI 1 BHMOTAaMH TYMAaHHOCTI.
BoHO 4iTKO BCTAaHOBAIOE, IO BiliCbKOBA HEOO-
XIAHICTb TOBUHHA YPIBHOBAKYBATUCH IIPUHIIH-
[IOM T'YMAHHOCTI, CYTh SIKOTO IIOASITA€ Y TOMY,
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IO HE MOKHA 3ACTOCOBYBATH GIABINE HACHAB-
CTBa, HIK Te, 110 € HeOOXIZHUM JAAS JOCATHEH-
H IIAL BINHE — OCAAOA€HHSA MO CYyIIPOTHBHH-
Ka [5, ¢.70].

OKpiM 3a3HAYEHHUX B AITEpaTypi, BHOKPEM-
AIOIOTBCS ¥ TaKi KaTeropii MPUHIINIIIB, a caMe:
MPUHITUIIH Be/JCHHA BOEHHUX /J1i; TPHUHIIHIIN,
1[0 BU3HAYAIOTh IIOBOJMKEHHS 3 0cObaMM, sKi
nepebyBaloTh Mi4 BAagoi0 nporuBHuka. Jo
nepmioi Kareropii BIAHOCATH: HMPHHIIUI Bijl-
MIHHOCTI MDK KombataHTamMu 1 HeKombaTaH-
TaMH, CIPSIMOBAHMI HAa 3aXHCT LUBIABHOIO
HAaCEeA€HHs Ta IIUBIALHHX OG’€KTIB 1 BU3HAYAE
BIAMIHHOCT]I MK BOIOIOYMMH Ta HEBOIOIOYUMU;
A€P>KaBH HIKOAH HE TIOBUHHI OGUPATH ITUBIAB-
HUX 0cib sik 06’€KT Hamagy i, BIAMOBIAHO, HIKO-
AU He MOBHHHI 3aCTOCOBYBATH 30pOIo, siKa He
Aa€ 3MOTHU BIAPI3HUTHU ITUBIABHI 00’ €KTH Bi/ BO-
eHHuX. [IpuHnun 3a60poHH HA 3aCTOCYBAHHA
36poi, mo 3aBJa€ HAAMIPHHUX YIIKOJKE€Hb a60
crpakgaHb. [IpUHIUI 3aXUCTY KEPTB BifiHU,
IO MICTHUTBCA B 3acTepe:keHHI MapreHca, Je
CKa3aHo, IO «HACEACHHS Ta BOIOIOYl CTOPOHH
nepebyBaloTh M1/ 3aXUCTOM IPHHLIHIIB MI>KHA-
POAHOTO IIpaBa, II0 BUIIAUBAIOTh 3 YCTAACHUX
3BUYAIB, BCTAHOBAEHHUX MIK IIUBIAI3OBAHUMH
HaI[IIMH, 3aKOHIB AIOASHOCTI Ta BHMOT CyC-
IMABHOI CBIZOMOCTI...» [6].

CAig 3BEPHYTH yBary Ha IPHHITUI pPO3pi3-
HEHHS MI’K BOIOIOYHMH 1 HEBOIOIOUUMH (PO3Pi3-
HEHHI 32 Cy6’€KTaMH), a TAKOK MiXkK BIHCbKOBH-
MU 1 OUBIABHEMH O0’€KTaMu (PO3pI3HEHHA 32
ob’exramn). lleit MpUHITUI Bigirpa€ BaKAHBY
POAB 111 4ac KBaAipikanii AisiHb 0cO6H AK IO-
PYIIEHHS 3aKOHIB i 3BUYAIB BIIHN.

Y4YacHHUKH BOEHHHX Al MOXyTh OyTH 3a-
KOHHHUMHU — TIABKM BOHH € KoMm0OaraHTtamu, 1
«HE3aKOHHHUMH», TOOTO TakuMH, mo 6epyTh
y4acTb y BOEHHHUX JisIX, aA€ HE MAIOTh HA Iie
IpaBa 9| AifoTh 06MagHUM ciocobom. Komba-
TAHTH MalOTh IMYHITET 3a BOUBCTBA KOMbaTaH-
TIB CyIPOTHBHHUKA 1 NPUTSTaTHCS A0 BIAIOBI-
AAABHOCTI 32 BOEHHI 3AOYHHH MOKYTh TIABKH
3a MOPYIIEHHs HOPM MIKHApOAHOTO TIyMa-
HITapHOTO TpaBa, TOOTO camMe KOMOaTaHTH €
cy6’€KTOM BOEHHHX 3AOYHHIB.

JdepxaBa YKpaiHa, BHUKOHYIOYHM BHUMOI'H
MIKHAPOAHUX JOKYMEHTIB J€pKaBH KpHUMi-
HaAi3yBaAa cepHO3HI IOPYIIEHHS MIiZKHAPOJ-
HOTO T'yMAaHITApPHOTO IIPaBa B HALIOHAABHOMY
3aKOHO/JABCTBI HIASAXOM BHeceHHsA 40 Kpuwmi-

KpuMmiHajbHe NpaBo, KpUMiHAIBHMIE MPOLEC TA KPUMIHATICTHKA

HAaABHOTO KO/JEKCy YKpainu crarti 438 «[lopy-
IIEHHs 3aKOHIB Ta 3BHYAiB BilfHH» (KOpCTOKe
NOBO/AKEHHS 3 BIHCbKOBOIIOAOHEHUMHU A60 11H-
BIABHUM HACEAE€HHSIM, BUTHAHHS ITUBIABHOTO
HACEAEHHs JASl IPUMYCOBUX pobit, po3rpaby-
BAaHHA HAI[IOHAABHHX ITIHHOCTEH Ha OKyHoOBa-
Hilf TepuTOpIi, 3acTOCyBaHHA 3ac06iB BEAEHHS
BIiHH, 3a60pPOHEHHUX MDKHAPOJHHM IIPABOM,
IHIIT TTOPYIIEHHA 3aKOHIB Ta 3BHYAIB BiiHU,
o nepes6adeni MiKHAPOAHUMHU JOTOBOPAMU,
3roja Ha 0OOB’A3KOBICTh AAKUX HagaHa Bepxo-
BHOIO Pajgolo YkpaiHu, a Takox BiAJaHHA Ha-
Kady Ipo BYMHEHHS TAaKHX Ailf, B TOMY YHCAL
AKIIO BOHU MOEAHAHI 3 YMHUCHUM BOHBCTBOM)
[7].

Tomy mopymieHHsT 3aKOHIB Ta 3BHYAIB
BIHH CAi4 PO3TAAJATH SAK BOEHHHI 3AOYHH,
SAIKHH XapaKTePHU3YETbCA IO/BLIHOIO IpPOTH-
IIPaBHICTIO, 3a00pOHEHNH HOpMaMH fAK Halio-
HAaABHOTO, TaK 1 MiKHapOZHOTO KPUMIHAABHO-
ro Npaea, a CaMHUil BUKAQ/] HOPM HOCUTBb OAAH-
KEeTHHI XapakTep 3 BiJIPaBKOIO JO MiZKHAPO/-
HOTO T'yMaHITapHOTO IIpaBa.

OckinpkH  6e3mocepeaHiM  06’€KTOM  3A0-
quHy, nepegbadenoro cr. 438 KpuminarbHOTO
KOJEKCy YKpaiHU, € PerraMeHTOBAaHI MIKHA-
POAHHUM MPABOM ITPABHAA Ta OOOB’A3KH BEJCH-
HA BlifHHU, TO IiJ 9Yac KBaaipikamii gilf ocobu
SIK HOPYIIEHHS 3aKOHIB Ta 3BHYAIB BEJAEHHS
BIfHH Y KOXHOMY KOHKPETHOMY BUIIaJKy BH-
HHKa€ 1orpeba 3BEPHEHHSA 40 MIKHAPOJHOTO
T'YMaHITApHOTO TpaBa, 3 OOOB’A3KOBUM IIO-
CHAQHHAM HAa HOPMH 1 IpaBUAQ KOHBEHIIIH,
AOJAATKOBI IIPOTOKOAU A0 HUX YH HOPMU 3BHU-
Ya€BHUX MPABHA, TOMY IIO BOHH PO3KPHBAIOTh
3MicT 06’€KTHBHOI CTOPOHU 3AOYHHY, Ilepe6a-
geHoro crarreio 438 KpuMmiHAABHOTO KOAEKCY
Yxpainm..

OKpiM IIbOTO, B IPABO3ACTOCOBHIN Ipax-
THUIIl ICHYIOTh HEBUPINIEHI MUTAHHA PO (op-
MH BHABAEHHA OOG’€KTHBHOI CTOPOHH IIbOTO
3AOYHHY, O3HAKH HOro cy6’€KTUBHOI CTOPOHH,
BiAME;KyBaHHS Bi/ IHIIUX CKAQJiB 3A0YHHIB. B
MULKHApOAHOMY T'YMaHITADHOMY IIpaBi € 0CO-
6AUBe CTaBACHHS JO BOEHHUX 3AOYHHIB 3 TOY-
KH 30py JAOBEJCHHS BHHYBATOCTI OCOOH, sIKE
3aBKAH IIOB sI3aHE 13 BCTAHOBAEHHSM KOHTEK-
CTYaABHOTO acnekTy. KoHTekcTyarbHHIT ene-
MEHT € HaWCKAaAHImuM. KOHTEKCT ITOBHHEH
6yTH [TOB’sI3aHUN 3 BOEHHUM KOHPAIKTOM, a 1H-
KpUMiHOBaHE KPHUMiHaABHE MTPABOIIOPYIIECHHS
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Ma€ O6yTH B KOHTEKCTYaAbHOMY, HPUYHHHOMY
1 AOTIYHOMY 3B’SI3Ky 3 BYNHEHHMH JisTHHSIMH,
HE3BAKAIOYHU HA T€, B YOMY i€ JiIAHHA BUABAA-
eTbes [8].

BaKAMBUM MOMEHTOM € il OTpUMaHHA CTa-
TyCy TOTEPIIIAOTO y MekKaX KPHUMIHAABHOTO
IIPOBAJKEHHA.

3aAUIIAETHCA AUCKYCIHHUM ITUTAHHSA 1[040
3aCTOCYyBaHHA CT. 438 KpHUMiHAABHOTO KOJEKCY
YKpaiau 3 MOMEHTY 3/4ilicHeHH: 36poiiHoi arpe-
cii'y 2014 pori, 9¥ TIABKH 40 TUX JiSIHB, AKI BIH-
HEHI ITICASI OTOAOIIIEHHS BOEHHOTO CTAHY BIAIIO-
BigHO g0 Ykasy IIpesugenrta Ykpainu Big 24
Atotoro 2022 poky Ne 64/2022 «IIpo BBegenns
BOEHHOTO CTaHy B YKpaiHi». Ockirnbkn MixHa-
POAHMI KPUMIHAABHUM CY/4 HE BU3HAE MDKHA-
pOoAHNM 36pOIfHNM KOHPAIKTOM BiitHy Ha CxoAl
Yxpainu, aximo He 6yje JoBegeHO GaKT IOBHO-
ro KOHTpoAo P® nag «<AHP, AHP».

Tox Ha yacl BHECEHHS 3MIH 40 crarri 438
KpuMminarbHOro KoZeKkcy YKpaiHH, OCKIABKH
i HOPMH CTOCYIOThCS TIOPYIIEHHA 3aKOHIB Ta
3BUYAIB 30pOHHHX KOHQPAIKTIB AHIIE MiKHA-
POAHOIO XapaKkTepy, B TOW 4ac, KOAH BOHH 3a
CBOIM 3MICTOM CITOPiZHEHI 3 TOPYIICHHAMU B
HEMLKHAPOAHOMY 36pOMHOMY KOHPAIKTI, XO49a
BOHHU I MaloTh cBOi ocobambocTi. I0pugnano
BOHH PO3TAAJAAIOTBCA SAK OKPEMI, IIPO 1€ CBiJ-
4aThb MOAOKeHHs /04aTKoBOro nmpoTrokoAy II
1977 p. ao KeneBcbKHUX KOHBEHLIH mpo 3a-
XHCT KepTB BiiiHN Big 12 ceprua 1949 p. Ta
Pumcepkoro craryry MIiXKHApOJHOrO KpHUMI-
HAABHOTO CYAY.

Huni Ykpaina suxopucrosye 6Giabme 10
MEXaHi3MiB PO3CAIJYBAaHHA BOEHHHX 3AOYH-
HIB pocilicbkux Biiicbk. OkpiM MixkHApPOAHOTO
KPUMIHAABHOTO CYAY, 3AAyYAIOThCA TAKOXK YHI-
BepcaAbHi IopI/IcAI/IKui'i 3 €BPONENCHLKUX KpaiH
(byap-AKa JepkaBa MOKe IPHTATHYTH 0COOY
A0 KPUMIHAABHOI BIATIOBIZAABHOCTI 32 BOEH-
Hi 3AOYHMHH, HE3BAKAIOYU HA MiCI[e CKOEHHS
3AOUYHHY, TPOMAAAHCTBO CyO’€KTa 3AOYUHY YU
fforo xepTBH) Ta 06’€AHAaHI KOMaHAM PO3CAI-
AYBadiB, SIKi IPAIIOIOTh CHEI[iaABHO JAS Mik-
HAPOJAHOrO KPUMIHAABHOIO CYAY, & CTBOPEHHIA
«/lermapraMeHT BIHHH» KOOPAHHYE BCl OpraHy,
AKI 36MparoTh JOKa3H BOEHHUX 3AOYHHIB.

BucHoBku
OTOX 3aKOHU Ta 3BHYAl BIfHH — lle 3Ha-
YHUH MacHB MIKHAPOJAHUX HOPM, IPHHITHIIIB,

3BHYAIB, AKI B Tiil UM iHIIIH Mipi BU3HAIOTHCA
IPAKTUYHO BCiMa A€P;KaBaMU Ta OKPECAIOIOTH
M€Kl MOBEJIHKH Ta 3acOOHM BOIOIOYHX CTOpPIH
(i B TakHil cr1oci6 pPETYAIOETBCA KOPCTOKICTh
30pOMHUX KOHPAIKTIB).

B mpowneci 3acrocysamHa HOpM cT. 438
KpuMiHaABHOTO KOJEKCY YKpaiHU CAlJg Opi€H-
TYBAaTHCsI HA MPAKTUKY MI)KHAPOAHOrO KpHUMi-
HAaABHOTO CyJY, IOAOKEHHSA MIKHAPOJHHUX J0-
rOBOPIB.

3BakalouM Ha y3araAbHEHUH BHUKAQJ CT.
438 KpuMiHaABHOTO KOJEKCY YKpaiHu, BIACYT-
HICTb /JOCTATHBOI IIPAKTHUKU 1i 3aCTOCYBAHHSA, B
TOMY YHCAI i Cy40BOi, BAPTO HE TIABKH KOHKPE-
THU3YBATH CKAQAU 3AOYHHIB, are Hl BU3HAYUTH
CTYHIHB IX CYyCHIABHOI HEOE3IMeKH.

3a CKOEHHA BOEHHUX 3AOYMHIB mepeaba-
YEHO KPHUMIHAABHY BiAIIOBIZAABHICTh, 4O SIKOI
HE 3aCTOCOBYETbCA AABHICTb HIPUTATHEHHA Ta
BHKOHAHHS OOBHHYBAABHOTO BHPOKY, TOMY IIJO
6esriocepesHiM HOro 06’€KTOM € MUpP Ta MIK-
Hapo/JHUi mpaBonopAAokK. ITpu mbomy poscai-
AYBAaHHA Ta IPUTATHEHHSA BUHHHUX O BIAIOBI-
AAABHOCTI € IIEPII 3a BCe 0OOB’I3KOM A€PKABH
Yxpaina.

Huni criocrepira€rbcst BiACyTHICTb OBaru
arpecopa A0 MPaBOBUX HOPM MIKHApPOAHOTO
T'YMaHITApHOTO IIpaBa Ta Mi’KHAPOJAHUX 1HCTH-
Tyniid. I e AK BUAA€TbCA HOB’S13aHO, HACAMIIe-
ped, 3 HeJOCKOHAAICTIO MIZKHAPOJHUX MEXaHi3-
MiB 1i 3a6e3riedeHHA.
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VIOLATIONS OF THE LAWS AND
CUSTOMS OF WAR: THEORY AND
PRACTICE QUESTION
The article discusses problematic issues of
violation of the laws and customs of war. The
purpose of the article is to clarify problematic
issues of the legal qualification of acts provided
for in Art. 438 of the Criminal Code of Ukraine,
violation of the laws and customs of war
Philosophical, general scientific conceptual
approaches, as well as approaches and methods,
which are characteristic of modern legal
science and were demanded by the problem,
became the methodological basis of scientific
work. During the analysis of the system of
international treaties, customs, and principles
that make up international humanitarian law, it
was established that the laws and customs of war
are a set of prohibitions contained not only in
treaty law, but also in customary law, aimed at
limiting the warring parties in violence, which
exceeds the amount necessary to weaken the
military power of the adversary, and in relation
to those who do not take or have stopped

participating in the conflict. It was found that the
principles of equality, non-reciprocity, humanity,
proportionality, prevention, distinction ensure
the unity and systematicity of the norms of
international humanitarian law. The principle
of distinguishing between combatants and non-
combatants (distinction by subjects), as well as
between military and civilian objects (distinction
by objects) deserves special attention when
qualifying the actions of a person as a violation
of the laws and customs of war. Combatants, as
legal participants in hostilities, are subject to war
crimes. It has been studied that the convention
norms oblige the states to criminalize the
violation of the laws and customs of war in the
national legislation, given that the investigation
and bringing the perpetrators to justice for war
crimes is primarily the duty of the state on the
territory of which the armed conflict is taking
place. It has been established that international
humanitarian law also provides for universal
jurisdiction under which any state can bring a
person to criminal responsibility for war crimes,
regardless of the place where the crime was
committed, the nationality of the subject of the
crime or its victim. It is substantiated that the
application of Article 438 of the Criminal Code
of Ukraine requires systematic development, in
particular, specifying the composition of crimes,
determining the degree of their social danger,
making additions that relate to non-international
armed conflicts. In connection with the lack
of stable law enforcement practice on these
issues and the blanket nature of Article 438 of
the Criminal Code of Ukraine, it is suggested
to focus on the practice of the international
criminal court, the provisions of international
treaties; for Ukraine to ratify the Rome Statute
of the International Criminal Court, which will
give more mechanisms (the right to be a member
of the Assembly of States Parties to the ICC, to
participate in the elections of the Prosecutor of
the International Criminal Court, to put issues
on the agenda of the Assembly and to take an
active part in its work) for the investigation of
war crimes and punishment for them.

Key words: armed conflict, war crimes,
international humanitarian law, Geneva law,
Hague law, legal qualification, International
Criminal Court, combatants, criminal liability.

Ipaso.ua Ne 2, 2022

76



