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JlaBpeHko AHacracist

BUKJIaJa4 Kadeapu MpaBOOXOPOHHOI JisSJILHOCTI
Ta nonineictuku gakynbrety Nel Kpuopizbkoro
HaBYaJIbHO-HAyKOBOTO 1HCTUTYTY JlOHEUBKOro
JepP>KaBHOT'O YHIBEPCUTETY BHYTPIIIHIX CIIpaB

OCOBJIMBOCTI YYACTI 3BAXUCHHUKA ITII{ YAC 1O0CYAOBOI'O
PO3CIAYBAHHA B YMOBAX BOEHHOI'O CTAHY

24 mororo 2022 poky 13 MOMEHTY BBEJICHHS BOEHHOI'O CTaHy Ha TEPUTOPIi HAIIOT
JEPKaBH SKUTTS KOXKHOTO JKUTENST YKpPaiHH 3a3HANI0 KapAUHAIBHUX i 3HaUyIIKX 3MiH [3].
HeoOxiH1 MuTiTapucTUYHI Ta 0OOPOHHI MEPETBOPEHHS JIOTTYHOIO PEAKIIEI0 31 CTOPOHH
3aKOHOJABLSI MaJM OJiepKaTU W 3MIHM HOPMATHUBHOIO PETYJIIOBaHHS y THUX cdepax
CYCIIUIBHOTO JKHUTTS, IO MAarOTh BHUCOKMH myOmiyHuil iHTepec. Cepen umx cdep,
3BHYANHO, MalTh MICIle W TMTaHHS oOpraHizaimii Ta MPOBEJAEHHS JOCYIOBOTO
PO3CIIiAyBaHHS.

B minomy, Hai611b11 3HaU Yl 3MiHH 10 KpuMiHAIBHOTO TIPOLIECYaTbHOTO KOJEKCY
VYkpainu (mam - KIIK) Oyno BHeceno 3akonamu Ykpainm Ne2137-IX Big 15.03.2022
«IIpo BHeceHnHs 3MiH 10 KpuMmiHaIBHOTO MPOIECYaIbHOTO KOAECKCY YKpaiHu Ta 3aKOHY
VYkpainu «[Ipo enekTpoHHI KOMYHIKAI» MO0 MABUIIECHHS €()EKTUBHOCTI JOCYIOBOTO
PO3CIITyBaHHS «3a TrapsydMU CliIaMu» Ta TMPOTHil Kibeparakam», Ta Bin 14.04.2022
No2201-1X «ITpo BHeceHHs 3MiH 10 KpuMiHaIbHOTO MPOLECYAIbHOTO KOACKCY YKpaiHu
010 YJIOCKOHAJICHHSI TMOPSIAKY 3I1MCHEHHS KPUMIHAJIBHOTO TMPOBA/KEHHS B YMOBax
BOEHHOTO CTaHy» [4], [5]. Takum 4dYuHOM, ICHY€ HEOOXITHICTH HOCIIIKEHHS
0COOJIMBOCTEN y4yacTi 3aXMCHHUKA MiJ] 4ac IOCYI0BOI0 PO3CIIAYBAHHS B YMOBaX BOEHHOIO
CTaHy 3 ypaxyBaHHsM akTyanbHOTO 3MmicTy KIIK.

VY uinomy, aHani3yr4yu BKa3aH1 3MIHHA, MOXHA JIMTH BUCHOBKY, IO KOHIICTIIIS
OCOOJIMBOTO PEXHUMY JIOCYJOBOTO PO3CIIYBAaHHS XapaKTEPU3YEThCA 3BYKEHHAM
MpOIleCyaIbHUX TapaHTId CTOPOHU 3aXUCTy Ta PO3MIUPEHHSIM MPOIECYaTbHUX
MOKJIMBOCTEH CTOpOHU OOBHHYBaudeHHs. | 1iell miAXix € JDOCUTH JIOTIYHUM, 30Kpema, i
KoHBeHI1isi mpo 3axuCT MpaB JIIOAWHH 1 OCHOBOTIOJNOXKHHUX CBOOOA y cTarTi 15 Takox
BKa3ye, 110 MijJ Yac BiHU a0o 1HIIOI CyCHUIbHOT HEOE3MEeKH, sKa 3arpoXkKye€ KUTTIO Hallii,
Oynp-sika Bucoka [loroBipaa CTtopoHa MOKe BXKMBATH 3aXOJliB, IO BIACTYMArOTh BiJ il
3000B's13aHb 3a I1i€l0 KoHBEHI€0, BUKIIOYHO B THX MEXKaxX, SKMX BHMAara€ roctporta
CTaHOBHUIIIA, 1 32 YMOBH, IO TaKl 3aX0/M HE CylepeyaTh IHIIUM ii 3000B'sI3aHHSM 3T1IHO 3
MDKHapoaHUM MpaBoM [8], [1, cT.15].

To X, MepIIo BaXXJIMBOK 3MIHOK, IO O€3MocepeHbO CTOCYEThCS peasizallii
paBa Ha 3aXUCT Y KPUMIHAIBHOMY MPOBAKEHHI € MOKJIMBICTh JUCTAHIIIAHOT y4acTi
3aXMCHHUKA TP MPOBEACHHI MpoliecyanbHux Aiil. Takuil mopsaok nepeadaveHuid y pasi
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HEMOJKJIMBOCTI fAIBKM 3axucHHKa. [Ipm domy, 3a0e3medenHs ydacti octanHboro, KIIK
MOKJIaJIa€ Ha Ji3HaBaya, CIA40ro, MPOKypopa HUIIXOM BUKOPUCTAHHS TEXHIYHUX 3aC001B
- BiJieo- Ta/abo aynio3's3ky. LlikaBum € e, mo n. 1 wactunu 1 crarti 615 KIIK B3arami
nependadae MOXKIHUBICTD (ikcarlli Oyab-sIKUX MPOIeCyalbHUX AiH MMiJ1 YaC KPUMIHAIBHOTO
MPOBA/DKCHHS SIK  TIUIAXOM  CKJIAJaHHS TPOIECYalbHUX JOKYMEHTIB, TakK 1 3
BUKOPHCTAHHSAM JOCTYITHUX HA TOH MOMEHT TEXHIYHHMX 3ac00iB (IO M0 y MOAATBIIOMY
CKJIaJIa€ThCsl MPOTOKOM) [2, cT. 615].

OxpeMoi yBaru notpedye crnerudika AOMUTY CBiJIKa, TOTEPILIOTO (Y TOMY YHCI1
OJIHOYACHOT'0 JIOMUTY JIBOX 4M Olble Bxke aonutaHux oci0). [lokazaHHs, oxeprkaHi Mpu
JIOTIUTI MOXXYTh OYTHM BUKOPHUCTaHI SIK JIOKa3d B CYy/l BUKJIIOYHO Yy BHIAJIKY, SIKIIO Y
TakoMy JOMUTI OpaB y4yacTh 3aXHUCHUK, a XIJ 1 pe3yJbTaTd MPOBEACHHS JIOMUTY
(ikcyBasHCs 3a JIOMOMOTOI0 JOCTYITHUX TEXHIYHUX 3ac001B Bigeodikcarii [2, cT. 615].

[Ipy nOpuUHHATTI pIIIEHb 3aXMCHUKOM MI0JI0 HEOOXIAHOCTI Ta JOLUIBHOCTI
OCKap>KeHHsI  BIANOBIAHUX TMPOIECYaJbHUX pIMIEHb B paMKaX KpHUMIHAJIBHOIO
MPOBA/PKEHHS TaK0X HEOOXIJHO B3SITM A0 YBAaru 3MIHH, IO CTOCYIOTHCSA MOPSAKY
OOYHMCIEHHS MPOLECYAIbHUX CTPOKIB, 30KpEMa, MOXJIMBICTH TMOYaTKy JOCYAOBOIO
pO3CIiTyBaHHs 3 MOMEHTY BHHECEHHS MOCTaHOBH Ji3HaBaua, CJII4Or0, MPOKypopa Mpo
MOYATOK JOCYAOBOTO PO3CIIAYBAaHHS; HEBIAKIAJAHE MPOBEACHHS OIJIAIY MICLS MOAIT JI0
BUHECEHHS TaKO1 MOCTAaHOBH; MOXKJIMBICTh 3yUHEHHS CTPOKY JTOCY/I0BOTO PO3CIiTyBaHHS
B pa3i 00'€KTUBHOI HEMOXJIMBOCTI 3BEPHEHHSI JI0 CYyJy 3 OOBHHYBaJIbHUM aKTOM; IPaBO
KEepiBHUKA BIAMOBIIHOTO OpraHy NpPOKypaTypd HEOAHOPA30BO B MEXKax JOCYIOBOTO
PO3CIITyBaHHS TIPOJIOBXKYBATH JO OJHOTO MICSIS [0 yXBaJIM CIIIYOrO Cyaal abo
MOCTAaHOBY MPOKypopa TMpO TpUMAaHHS TMiJ BapTOI; aBTOMAaTUYHE MPOJOBKECHHS
3amo01KHOTO 3aX0AY Y BUTJISI TPUMAHHS M1 BapTOI y pa3l HEMOXKJIMBOCTI MTPOBEICHHS
IITOTOBYOTO 3aCiJIaHHS Y CY/Ii, TOIIO. Y KPUMIHAIBHUX MPOBAKCHHIX, B SIKUX YKOJIHIN
0co01 He OyJIO MOBIIOMJICHO TIPO MiJI03pY Ha JaTy BBEJCHHS BOEHHOTO CTaHY, CTPOK BiJ
3a3HaueHOI JaTH A0 JaTH NPUNUHEHHS YM CKAacyBaHHS BOEHHOTO CTaHy B3arajii He
3apaxoBYEThCA N0 3aranbHUX CTpokiB. [llogo rapanTiii mporecyanbHUX TMpaB CTOPOHU
3aXUCTy, BAXJIMBHM € MOXJIMBICTh MOJAHHA CKapr Ha Oyab-sKI pIIIeHHS, il 4u
OE3MIISUTBHICT TMPOKYpOpa, CHIAYOro, MPUUHATI a00 BYMHEHI HUM HAa BUKOHAHHS
MOBHOBa)keHb, BU3HaueHux crareto 615 KIIK (1.6. ocoOnuBHil peXuM KpUMIHAJIBLHOTO
MPOBA/UKCHHS B YMOBaxX BOEHHOTO CTaHy) MO0 Cydy. Po3risim Takux cCKapr 3IiHCHIOE
CIITYUN CyAJs TOTO CYAy, B MeXaX TEPUTOPIaIbHOT FOPUCIUKINI SKOTO 3HIHCHIOETHCS
JOCYZIOBE PO3CIIyBaHHs, a B pa3i HEMOXKIMBOCTI 3 00'€KTUBHHMX MPUYUH 31HCHIOBATH
BIJIMOBIIHUM CYJOM TPaBOCY/JS - HAWOLIBIIT TEPUTOPIAIbHO HAOIMIKEHOTO 10 HBOTO
Cy1ly, III0O MOK€ 31ACHIOBATH MPaBOCY/s, a00 IHIIOTO CYAY, BU3HAUECHOTO B TMOPSIIKY,
nepeadaueHoMy 3aKoHO1aBcTBOM (yacTuHa 4 cratti 615 KIIK) [2, cT. 616].

HoBoto 0co0iMBICTIO MPOBEACHHS AOCYIOBOTO PO3CIIyBaHHS MiJl 4ac BOEHHOTO
CTaHy TAaKOX € HAsIBHICTb €JEKTPOHHOI KOMii KpUMIHAJIBHOIO MPOBAHKEHHsS. 30KpeMa, 3
METOI TMPaBWIHHOTO 300py Ta 30€pEeKECHHS OTPUMAHMX JaHUX 1 HEIOMYyIICHHS
BUJasieHHsT 1HGopmMallii 3 Mepexi [HTepHeT IOomiIbHUM € BUKOpucTaHHS IIpoTokoiy
bepkii 3 BeieHHS PO3CIilyBaHb 3 BUKOPHCTAHHSIM BIAKPUTHX LHU(PpoBUX naHux. [Ipu
TBOpeHHI 1udpoBoi komii gokymeHta BepxoBuuit Cyja, Hampukiaa, Yy CBOEMY
PO3’CHEHH1 IMOBHO OIKCaB IOCJIOBHICTh III0JI0 CTBOPEHHsI IU(POBOI KOMisS TaKOIo
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JOKYMEHTa, 0 Oyae MpUPIBHIOBATHUCSA 10 OpPUTIHAIY TaKUM UYHWHOM, IO OpPUTIHATY
310paHoro uu@poBoro eaemMeHTa 30epiraeTbes y BCiX ¢popmaTax, B AKHX BiH OyB 310paHuii
[2, cT. 615],[6],[7, c. 41].

OxpiM BHUIIIEBKA3aHOTO, CIiJl JOJATKOBO 3BEPHYTH yBary Ha Te, IO MOJOXKEHHS
crareit 615-1 ta 616 KIIK, mo BperymoBaiM NHUTaHHA BIAHOBJICHHS BTPAaYCHHUX
MaTepialliB KpUMIHAJIBHOTO TPOBAKEHHS B YMOBaX BOEHHOTO CTaHy Ta CKacyBaHHS
3amo01KHOTO 3aXOJy JJISI MPOXOJUKEHHS BIMCHKOBOI CIIY»KOM 3a TPU30BOM IIiJT 4ac
MOO1TI3aI1lii, Ha 0COOJIMBHUH TMepioj; ad0 3MiHA 3aMOO1KHOTO 3aX0y 3 1HIIUX MIJACTaB [2,
cT. 615-1, 616].

TakuMm 9YMHOM, 13 PO3TISHYTHX TOJIOKEHb, 3aKPIIUICHUX y 3aKOHOJABUUX aKTax
MOXKHAa 3pOOUTH BHUCHOBOK, IO 3BYKEHHS MPOIECYallbHUX IpaB CTOPOHU 3aXUCTY,
BukiageHi y mnonoxeHHsax KIIK e 3po3ymiiumMu Ta BUIPaBIOBYIOTHCS HAsIBHICTIO
BOEHHOTO CTaHy, a TOMY JIOTIYHO aJalTOBaHI O BUMOI CHOTOAEHHS 1 BKIIIOYAIOThH
crenlagbHl HOPMHM UIOJI0 CTPOKIB, TMOPSAKY MPOBEIECHHA MPOUECyaIbHUX I,
odopMIICHHSI MaTepialliB KPUMIHAJIBHOTO MPOBAHKEHHS, OOOB’SI3KOBICTH JIOJEP KaHHS
AKUX € JIONaTKOBUM MEXaHI3MOM 3aXMCTy MpaB Ta 3aKOHHUX IHTEpeciB ocolOu y
KPUMIHAJIbBHOMY MPOBAJKEHHI.
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€naes I0piii

BUKIaZau Kadeapu oOprasizamii J0CyZOBOTO
po3ciigyBanss ¢akynasTeTy Ne 1 KpuBopizbkoro
HaBYAJIbHO-HAYKOBOTO 1HCTHTYTY JlOHEUmbKOTO
JepP>KaBHOTO YHIBEPCUTETY BHYTPIIIHIX CIIpaB

OCOBJINBOCTI 3BACTOCYBAHHSA 3AXO/1B 3ABE3IIEYEHHA
KPUMIHAJIBHOTI'O ITPOBA/I’KEHHA B YMOBAX BOEHHOI'O CTAHY

Ha cporogni B VYkpaiHi, cepel HaWOLIpII akTyaJbHMX MHWTaHb B Haylli
KPUMIHAIBHOTO TPOIECY € THTaHHA TMPO OCOOJMBOCTI 3aCTOCYBaHHS 3aXO/liB
3a0€3MEeUCHHS] KPUMIHAIBHOTO TPOBAIKEHHS: B YMOBaX BOEHHOTO CTaHy, MijJ 4Yac il
BOEHHOTO CTaHy. Y 3B’A3Ky 3 IIUM, HEOOXIJHO 3BEpPHYTH yBary Ha Te, 11O B TEKCTI
KpuminaibHOTrO mpouecyanbHOro kojaekcy Ykpainum (mgami 3a tekctom — KIIK Ykpainu
[1]) 3a3HauaroThCs OOM/IBI BUILIETIEpETiUuCH] FOPUANYHI TediHIII.

Taxk, nediHiiis yMOB BOEHHOTO CTaHy, MIPSIMO BCTAHOBJIEHO MPUIIMCAMU YaCTUHU 3
crarti 7 KIIK VYkpainun [1], ski nepeabavaroTh NpHHIUO 3MIicTy Ta (HopMu
KPUMIHAJIBHOTO TPOBAHKEHHS B YMOBaX BOEHHOTO CTaHy. B CBOIO 4epry, MmoJO>KEeHHS
crarti 615 KIIK Ykpainu [1] BCTaHOBIIOIOTH KPUMIHAIBHO-TIPOICCYAIbHUN THCTUTYT —
Oco6muBHIA peKUM KPUMIHATBEHOTO TIPOBA/KEHHS B YMOBaX BOEHHOTO CTaHY.

OnnovacHo 3 WM, AediHiliss — mig 4Yac Jii BOEHHOTO CTaHy, SIK HOPUAUYHE
BU3HAYECHHS, IPSIMO MependayeHa, B TOMY YMCIl, MpUIucaMu yacTuH 6 ta 8 crarri 176
KIIK VYkpainu [1]). BOadaeThcs, 1110 BHIEHA3BaHE IMOJIOKCHHS € 3arajlbHOIO ITPaBOBOIO
HOPMOIO B MEXaxX MpPOLECYyalbHOTO0 1HCTUTYTY 3amoOO01XKHUX 3aXOJIB. Y 3B'A3KY 3 IUM,
HEOOXITHO 3a3HAYMUTH, WO IOpUAMYHA Je(IHLIS: MiJ Yac Ail BOEHHOTO CTaHy, sKa
XapaKTepu3y€e KpUMIHAJILHUI NpoliecyalibHUM Yac, nependayaeTbes B chepi HOpPMaTUBHO-
MIPABOBOT'0 PETYJIFOBAHHS 3aM001KHOTO 3aX0/1y Y BUTJISI TPUMAHHS Mij] BapTOIO.

Tak, nonoxenns a6zamy 8 4. 4 cr. 183 KIIK Vkpainu [1], ski perysiromTh
MpoliecyaibHy IApUHY TPUMaHHS Tij] BAPTOO Mepe10avyaroTh PUINIHY Ae(IHIIII0 — i
gac Jii BOEHHOTO cTaHy. BOaudaeThcs, 1m0 B JaHOMY BUIMAJKY, BUIICHA3BaHA HOPHUIAYHA
nediHimis  nOpsMO  OOyMOBIIEHa  (JIeTepMiHOBaHA) JIOKTPUHAIBHOIO  (PyHJAIlI€r0
KPUMIHAJIBHOTO POLECYaTbHOIO Yacy.

Heo0ximHo 3a3HaYMTH, 1110 CTOCOBHO IHIIIMUX 3aX0]11B 3a0€3MeUYCeHHS] KPUMIHATIBLHOTO
MPOBAIKEHHS (OKpIM, 3aM001KHOTO 3aX0/1y Y BUA1 TPUMAaHHS M1 BAPTOI0), TAKOK HAsBHA
MEeBHA IOpUAMYHA crenudika IXHbOro 3aCTOCYBAaHHsS Yy BO€HHMN uac. BuiieBkazana
npaBoBa crernu@ika Mojsrae B TOMY, IO P 3axX0AiB 3a0€3MEeUeHHS KPUMIHAIBHOTO
NpoBa/pKeHHs, B ToMy umcii, npuBig (crarts 140 KIIK Vkpainu [1]), TuMuacoBwmii
J0CTyI 10 pedeit 1 mokymeHTiB (crarti 163, 164 KIIK Vkpaiuu [1]), apemT maiina (ctaTTi
170, 173 KIIK Vkpaiau [1]), 3rigHo mososkeHb myHKTY 2 wactuhu 1 ctatti 615 KIIK
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