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CEKIIIA 1

AKTYAJIBHI ITPOBJIEMHA
KPUMIHAJIPHOI'O 3AKOHO/JABCTBA YKPATHM
TA TIPAKTHMKM VIOTO 3ACTOCYBAHHSA

B.I'. PosoBckum

npodpeccop Kadpe 1pbl IpaBoBe; el

JIOKTOP I0PWIMHMECKHX Hay K, podeccop
(Bocmomioyxpaick it HagHonat sl yitepeument
HAtCH I H.mr)u.ampn Haan, YVipauna)

KOPPVIILMA: OT PEAJIMM IIPOIIITIOTO
K WJUTIO3MAM HACTOAIIETO

" "3a nocieee CronieTue 0 KOPPYHimMn B Min-
pe HallMCatbl Tophl (PyHIaMeHTa IbHbIX KiAr
M CTaTen, TIPoBE1eHb COTHI COMIePAKRaTe ThHBIX
MOACLYHAPOLIBIX W HAILMONA IBHBX Koldrepe-
HILA, TAP 1aMeHTCKUX CTYIatum 1 "Kpyribix
cronos”,  paspaborannl MK LYHApoIbIe 1
peruonaipipie  KOHBEHIIMKY,  PYKOBOLAIIMEC
HPUHILALBL, TUHOBHIE JLOFOBOPE, peKoMellla-
MK O MePpax HPe/LYIPeR 1eHAs KOPpyHIMK 1 Gopbﬁm ¢ nef. Moorme nom-
TUKM PastbIX CTpall Ha HBLIKUX pedax o Sophie ¢ Koppyniuen ¢letaim oiec-
THIme Kaphepbl. [ToytoMy ckazalh 10 1o npodieme 41o-1udo abeo oo
HOBOE HPELCTABIACTCA TIOYTH HeBO3MOKIBIM. Teva "saesxena” B1oan u nome-
PeK, HpuucM BHO e HPaBsiblbIMK CIOBaVIM. Ho KOpPPYHILKMA BHOBL W BHOBL

* B Kavecse csoeodpasiibx alnrpados B padore MeHaiEsoahl PUCYHKR XY L0AINKOR.
JIALHBIR PUHE, LICKI T HersBeciony apiopy, oy daukosan B raseie "3akon w Susied” No 27
{911) ma o 4. Ocrasmnwie "sourpadna” - pucynkm xyiosimaka B | leckona, wrnocrppposasmero
krmry I Masikuna "Adopissen j12s ysieix nojten’”, — Mo "PULION kiaceuk”, 2006, - 480 ¢
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MPOBITEMH PEROPMYBAHHSA KPMMIHAJTBHOT FOCTIALII:
YKPATHCBKMI KOHTEKCT I MDKHAPOIHWIA JOCBIA

Kak 310oBellHi ¢reHHKC BCTaeT Ha NYTH PAsBMTHA MHPOBOTO cooBlllecTsa,
CTpaH, HapOOOB, 3aKOHOOATeNeH, NPaBHTeNbCTE, IIPaBOOXPaHNTIBHHX OpTa-
HOB M HAYUHHX Y4 PeskIeHU .

OOpACHeHMe TaKOFl HemMcCAKaeMOoW HalMOHANIBHOM M MMPOBOH 03ab0-
UeHHOCTH O4YeBMIHO! MpaKTHYeCKHX CABHIOB B Gopebe ¢ KoppymuMen
OYeHb MAJIO0 WIH [IOYTH HeT, KaK B MHpe B IeNOM, TaK M B OTH@NBHEIX IOCy-
JapcTeax M ocobeHHO B Halllef cTpaHe. Mexuy nexmapaliMaMu BIacTel O MX
YeCTHOCTH, CTpeMiIeHNH GeclollanHo SopoTead ¢ KOpPPYNIMed M KOPPYIILH-
OHHHMH pPeaJuAMHM CYIIeCTBYeT OTPOMHad M BCe pacllMpAAs NpPONacTh,
VEa3HBaKIllad Ha HEMPeKpallalolHACA PocT MacINTaboB rocylapcTBeHHo-
ro anuemepwus” [1].

IMopuepkHeM, mokam GBUT cOeTaH pOBHO IecATE JeT Hasaml. VaMeHunocs
U ITO-HUOYID 32 MCTeKILMe TOaH?

Koppynumd - cheHOMeH, ¢ KOTOPHM Ha NPOTSKeHUN XU3HU He pas, | He
JIBa CTaNKMBAJICA UyTh JIM He KaKOHA aKTUBHHN rpaxgaHuH YKpauHe. M He
TONMbKC OH. Heckonpko et Tomy HHHH M3manu nocodue: "Kak Jasarh B3ATKH
B Poccui M Ykpause". HeonbiTHHe Bii3HecMeHBl ONIArany, 9To ¥ HaC, BPYUMB
SHHYIO CYMMY BHICIIEMY PYKOBOOWTETIO, MOKHO MPUCTYIIATh K PeaTH3alHK
B3aHMOBHTOTHOTO MpoekTa. OKasHBaeTcd, ecTh ellle NecdTOK HadalbHMKOB
PaHIOM HILKe, U ITPOCTHX KIePKOB, ¢ OTKPHTHM KMoBoM. MM Toxe TpebyeTtca
JATh COOTBETCTBYIOLIY KD MOPIIMID 307M0THX 3ePHHIICK, MHaue GyIelllb XOMHTE
Mo Kpyry rodami. KoppynuHoHHHe CxeMBl HOOBePTHYTH HACTOALIEMY Hayd-
HOMY aHATH3Y, MPOWLIIOCTPHPOBAHH MPUMepaMit M3 KN3HH HeyIadyHUKOB,
CYHYBILMxCA B BoOy, He sHad Bpopa. B orevectsennux CMI mpockovina uH-
cpopMarIia © HATHYIH TAKOTO TPYOa, HO ePesecTH ero Ha YKPaMHCKHI A36IK
(kak 1 B Poccum, Ha pycckuit) HUKTO Ha ceBa o0y3y He B3dl: HUKOMY He HYK-
HO, 1 TaK BCe BCeM M3BeCTHO.

B cTaBunbHHe CcOBETCKME BpeMeHa ¢ NPAMOW W 3aByald pOBAHHOM LIeH-
3YpOf O KOPPYIIMK LISITATUCh ITPeUMYLIeCTBeHHO Ha KyXHe. 3aroBopHIn
BCIYX, 3aKPYTUIIM ONIYLIHTETBHO-IPOMKOe “XTONKoBOe derto”, P, Ipyrix He
MeHee 3pdeKTHHX - Col03 Hadan TpellaTh [0 [MIBaM M BCkope pyxHy/L Hune
csoBopa ctoea. Topopu, mumnm, BHcTyHan, Tpebyn, Npemtaran - [opopdr,
manyT. Ho kro u korma? - MonuTHkK B Nepron npedsHGOPHOM KaMIaHMi,
OTOeIbHHE NPEeAIPHHMMATETY, KOTOPHX YK OUeHb JOCTaIM, JKYPHaTMCTH,
eCli HedeM IPYTHM 3allONHHTE FaseTHHe Mofockl. CBoOomy cloBa MOHMMAIOT
TULIEL KaK MPaBo FOBOPHTE, HO HET IMaBHOTO — 00A3aHHOCTH BIACTH CTHIIATh
U pear MpoBaTk.

Te, KTC CMOTPUT TeNeBU3OP, YWUTaeT raseTH MHPOPMaNMIY BOCHPHMHM-
MaKT B Ka4ecTBe JeTeKTHBHOTO PasBleKaTelTbHOro YTHEA, MOBOda I YMCT-
BEHHOW pasMMHKM. Koro-to apecrosany, NPWMBIEKTH K OTBETCTBEHHOCTH -
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BICHHMEK
JlyranceKOro AepaKaBHOrO YHIBEPCUTETY BHYTpilHix arpas iveni E.O. [limopenka
CnenianeHME BHOYCK Ne 5-2011

HaUMHAKT TajIaTh: CKONBKO HEOOMIATHI "KpbIlle", KOMY He YCTYITMI, Iepe-
HIeM JOpOTY, YeM NPOBMHMICA, Ha ITO 3aMaxHynca? VIHoro B npuHIune GHTb
He MOXeT, "BHTE YeCTHHM CMepTelbHO ONAacHO. Ecmu TH saHMMAaelllb IOCT,
JOMYCTUM, HadambHHMKA FOCHMMYIIECTEA M OCTaeIIbCA IPH 3TOM YeCcTHHM de-
nosekoM, Tebg OblcTpO paccTpendioT Ha ymune" [2]. Hackeose nporaueiiee
roCyJapcerBo 3TH 3H0KHe BOMHH OOTeKalT, o0XOOAT CTOPOHOM. ApecToBamu
IO714 oT4eTa ONHOTO HeYTOMHOTO B3ATOYHMEKA, HA €0 MecTO MPHILel APYTof.
Ero Toke oTIIpaBUIIM BoTel, 3a MpefllecTBeHHUKOM. M Tak no kpyry. Ipidu-
HBl U YCTOBUA He YCTPaHAITCA.

B mpakThke KOppyNIHd paccMaTPHBAeTCd KAK HeKUi aTpubyT rocymape-
TBeHHOM BIAaCTH, O0HIeHHOCTh, Hel30eKHOCTD, K KOTOPOi MPUBHKIH, ¢ KOTO-
por eMupunice. Hy 4o mHOe MOXHO TpeboBaTE OT IepeciutHOTO IpOMaaHit-
Ha, ecI¥ OH, TPOMaTAHMH, KaXTHI JeHb CTa/TKMBAeTCA ¢ TpMMepaMH IOTHOTO
Ge3BTacTid, a TOUHEE - CAMOBTACTHA ITOW CAMOM BIACTH?

B npennpepru opatxeBo peBoloLMH "3epKato HegenH" BUIo B Ha0aT:
MOTKKY MarasvHOB TOMATCA OT MMIIOPTHH X TeTTeBU30POB, JAIINX KaPTHHKY C
THCA9AMUH OTTeHKOB, MepelHBAONIYIOCA BeeMU HBeTaMM padyrH, a, Mo JaH-
HeM LleHTpa cTaHTApTH3aLOMK U METPOMOTHH, B YKpauHy 3aBo3fTcd TOTBKO
yepHo-GelHe TeleBHMsOPEl. TO eCTh TPY3bl ¢ TAKOH HOMEHKIATY PO, KaK LIBeT-
Hble TeTeBM30PH, AKOOH He pacTaMaKHMBaKTCl BoodIIe. OTeuecTeeHHHE Typ-
MaHH VKpPAaIAKT CTOT KOHCEPBUPOBAHHBIMI OTHBKAMU M MACTHHAMM, TPOU-
3BOOMMBIMU Jake B CTpaHax, I7Ie OHM He BHPaIlMBAloTCA, @ TAMOKSHHUKY HU
onHy GaHKY ¢ MaCTHHaMM 9KOOH B [Maza He BIIerH,

Ecmi cpaeHMTE odpuliManEHO MyGIMKyeMble TaHHEE TOCYOapCTBeHHON
CTATHCTHKH, TO BOOYHIO BHOHH "HOKHUIH" - pasphib Hudp akcnopra us K-
Tad, OPYrux CTPaH, M IMPOXOXIeHUA TOBAPOB Uepes YKPAMHCKYK) TAMOXHIO
Jocturaer 30% - 40% 11 Gonee. To i HaLIM BHICIIFE PYKOBOOMTEIN OTUYSTH He
MONYYAkOT, TO M He yiTarT? Ho 370 Mx geno. TokasaTenbHO Opyroe: cucTeMa
HIIero He SOMTCA, Jake 3aTYIIeBaTh CTATUCTUKY He MHTaeTC.

[MpesunenT Yrpaunel B.A. FOleHKo, BCTYNUE B H3BUpaTeNEHYIO KaMIIa-
HUIO, cObpal Ha COBRIIaHMe PYKOBOOUTENTRN CHIOBHX BeJOMCTE M IyOIHIHO
(BCTpeda TPAHCTHPORATACE IO TeleBHIeHMI0) 00BIHIT BeeX X B KOPPYIILIHH,
IOpIYeM He IPOCTO B YUacTHH B MPecTYIHOR OedTelbHOCTH, A B € OpTaHu3a-
Iy ... Bl BO3IMABNASTe KOPPYNLIMOHHHE cxeMH!" YTOMOBHEIM KOTeKCOM
YKpaMHEl OpraHHM30BaHHAasd MpecTyIHad AeSTelBEHOCTh KBaTHdh MITM pyeTcd Kak
0cob0O TAXKKOR OeAHue, CT. 255 mpegycMaTpHBaeT OTBETCTBeHHOCTh 00 12 ner
nuienua ceobonu. HasepHoe, TMpesunedT sHan, uto roeopiwt. M gro, onac-
HHle NpecTYNHMKN BHIILTHM U3 KabKHeTa B HapyuHuKax? He cmernre. [Tpesu-
OeHT norpeBoean OTCTABKM THMIIE MUHUCTPa BHYTPeHHUX Oell, KOTOPHH,
OCKOPOMEBLIMCE, TOKMHY COBELIAHME.



MPOBITEMH PEROPMYBAHHSA KPMMIHAJTBHOT FOCTIALII:
YKPATHCBKMI KOHTEKCT I MDKHAPOIHWIA JOCBIA

M1, kak Beerga, paspabaTreas aHTMKOPPYIIMOHHEE NPOTPaMME, YIIO-
JOOUTHCH IKOTBHUKY-IBORUHMKY, 3aIATHEAICIISMY B IINapTanKy 3amagHo-
ro HOpMOTBOPYecTBa, CTOB HeT, TaM ecTh 4eMy yuUMTEI. Ho B Kakof IMBITH-
30BAaHHOWM CTpaHe MOXHO MpelcTaBUTe, 4Tobel MUHHCTP BHYTpeHHUX Hel
MPU3HAMICA, ITO 071 HeTC ABTATHCE HeIIPUKAcaeMBIMM Te, KTO BXOTUT B Kabu-
HeT [IpesinenTa B rancryke? [me 3T BHgaHo, YTOOH B DapriaMeHTe JenyTar
OBBUHIT NPABUTENECTBO B peaTH3alii MacIITabHEIX KOPPYIIIMOHHEX CXeM
MO XMITEHHIO TOCYTAPCTEEHHEIX CPeldcTs Ha CYMMY 176 MITH. TPH. IIyTeM 3aKy-
kM B ['ocpeseps IpoOyKTOR MO IgHe, BHIINE PRIHOYHOW - M HMKAKOW peak-
mu? [3]

B CLLUA, ectit ynHOBHMKA OOBHMHAT B KOPPYNILMH, OH MyOIHMKyeT AeKIa-
PaIMIic © J0x07ax M BOIpOC McdepnaH. JeKnapalmyy HallMx BHCOKOMOCTaB-
NeHHHX YMHOBHHMKOR BH3HBAIOT CMex, XKellaHMe B34Th LIANKY M DOWTH codu-
PaThk MO MPUEHE TN OKA3AHMA MTOMOILTHM CTPAKT YIITHM.

B Tex e CILUA kax)OwA HasHauaeMbIfl Ha NyGIMYHYIC JOLKHOCTD JaeT
MOTMHUCKY He TOMBKS O TOM, UTO OH NpedyIpeskaeH O NpoBepKe ero MpoLIon
HIeATelIFHOCTH, HO M JaeT COrMacie Ha IpoBeleHle HeTIIaCHBIX Mep IO KOHT-
PO 32 TPABOMEPHOCTBIO MCTIONHEeHHA UM BOZTOKeHHHX oBg3aHHOCTeR. Y
Hac BO30yAUNIM yTONOBHOe Heno Mo <akty npoctyimeanud CBY Tenedon-
HEIX pasroBopoB saMecTuTesntda [eHepanbHOTO MpoKypopa. A no uHopManum
B.A. IOmenko "... B napnamMeHTe ecTh MIOAH, ¥ KOTOPHX OOHA, OB, TPH CyIH-
MOCTH"[4].

Koppynuusa B Ykpaude cienpdpitdHa He TOTBKO B CHITY MOTHTHYECKON
He3penocTH NpeInpHuHMMaTenefl. Y HaC MHOW BeKTOp 3KOHOMMYeCKHX MHTe-
pecoB Hanbomee BAMATENBHOM MX YacTH. 3amagHeIf GusHecMeH JaeT B3ATKY.
qTobH MOMYIHMTh TOC3aKas, KOTOPH MO3BOTHT PacllMpPHUTh IPOM3BOOCTEO,
NONYYuTs GONELMe TPUBHTM. Y Hac mo GONBIIOMY CUETY B SallaffHOM HMOHIM-
MaHUI KOPPYIIHH NpakTirdecki HeT, B0 Moka IpeBanupyeT MHAA 1enb Oo-
JKyIa - KenaHWe YPBaTh KyCcOK COOCTBeHHOCTH, UTOOH ee pasBopoBaTh, &
CpencTea NepeBecTH 3a PyOeK.

Ecmit Ha 3amane koppymiid, Gyayun BHe 3aKOHA, TeM He MeHee KOCBeH-
HO COTENCTBYET PasBMTHIO IKOHOMMKN, pocTy BBII, momonHeHiio rocydapct-
BeHHOTO BrofKeTa, TO B YKpalHe JeraibHasd KOppYIInd NpHBeTa K pakTide-
CKOMY YHHITO/KEHHIO 0TedeCTBeHHOTO HAapOTHOTO XO3AFKCTER, OTOpOCHNIa Ha-
cenenHe 3a 4epTy OegHocTH. TO, 4TO MH HaswBaeM KOppynuHew B YKpaHHe -
3TO B Macce - OOHYHaA B3TKA 3a ocBoDOKIeHMe OT HaKazaHuA 3a To0He npa-
BOHaPYILUEeHHUS W ITPeCcTYIUICHME, 38 COsTaHMe PeXiMa BeelOsBOTeHHOCTH.

B paMkax CyIIeCTBYICLIE TeOpeTHYECKOM KOHIeMIMK NPOM3OLITe pas-
MHBaHMe MOHATHA KOPpPYMIIMK. OcTpie NPakTUKKM HalmpasleHo NPOTHE Mo-
GOpOB aBTOMHCIEKTOPOE, MUTHMITHOHEPOB NaTpYARHO-IOCTOBON CTY/KOH, Mer-
KMX YMHOBHMKOB. K KOPPYIIMM OTHeCeHO fAake He NOMIAKOLIgecd YeTKOM
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BICHHMK
TI¥raHceKOIO NepKaBHOIO YHi BepCHTery BHYTPILIHIX cIpas iMeHi E.O. JlimopeHka
CoenmianeHum sunoyck Ne 5-2011

KB HKALIMM HAPYILIeHMe UMHOBHWIBE THEKM. 3a OOUTMPHOW CTATHCTH-
KON TaKMX CIIVYAaes, CO3NAPLINMX YKpauEHe pellyTal[iio ogHoro us Hambomee
KOPPYMIMPOBAHHEIX TOCYIAPCTE, OCTAIOTCN Des pearupoBaHi JedHMA, KOTO-
Phbie IO CTETIEH OGIJ.[ECI'BEH}IOI_/I OIMACHOCTH W COCTABTAIOT CY Th KOPPVIIITEIL.

[MonATre KOoppyTIIH MHOTOACTIEKTHO. Ho ee CyTe MOMKHO BEIPasHTh, €C-
T MCOONTB30BATE OBOOIIEHIE, CoelaHHOe HeCKOMBKO eT Hazaz, [IpesupeHToM
Vrpamnt JLI. Kyunor: "PassopoeslBaioT rocyJapcTBo Ha SaKOHHOM OCHOBA-
", B peamaax cerogpsmmero THA KOPPYIINNA — 3T, IIpeXIe BCET, CO3ma-
HVe B KOPBICTHBIX TerBIX IpaBobor! 0asel AEd JesTeMbHOCTH, He OTBedaroIler
MHTepecaM obIlecTBa. Bee ocTanmbHoe - IpousbogHoE.

B PaMEAaX CTATBEM MPAKTHMUSCKM HeBOIMOXKHO OCBETHTE Tike KOHTYPHO
BCe Te BOIIPOCH], pellleHHe KOTOPbIX MO3ENTHT 0DeCIIediTh AKIM3HeCIOCOGHOCTD
nporpaMMel OopbOEI ¢ KOppyIITer B YE pariie. (CTaHOBMMCA Ha HeKCOTOPBIX
3 HIX.

KavecTBo 3aKOHOTBOPUYECTEA — K/THOY B pPellleH
npobemel GOpeOBI ¢ KoppyniuHen

Myserr coppeMeHHoTe WcKyccTBa B Hbko-
Hopxe - ranepes Mupoporo yposHa. 3mecth
BBICTABTA T pa60m CaMbIxX  3HAMEHITBIX
MacTepoB. ONHAKO 1 B TAKOM ITyDOKOY Baka-
eMOM  VUPEKISHUM CIVJaloTCd  KYpPbestl
17 oxTsabpa 1961 roma B ratepee BBHICTABIIIM
MOTOTHO 3HAMEHWTOTO MMIIPECCHOHMCTA AHDPH
Maticca "ogka". lemespom mobosamics
116 TBECAY TeNOBEK, TICKa depes 47 mHert Sup-
JHeBOT MakIep Ketoprera X?ﬁlﬁepT He 3aMeTHTIa, UTO BCe 2TO Bpend IMOTOTHO
BHC&TO BBEPX HOTAMUL.

HcTopi BaioMuFaeTed, KOTTa HaIMHAETs aHATICHPOBaTh TIPYILEE
KOppyIInns. He cekpeT, IMTad HEKOTOpEIE 3aKOHBEL Mepriofa He3apUCIMOCTH
VEpauHbl, BUIMIID OJHO, 4 CMOTPHIITL Ha MPAKTHEY MX PeaTH3alliH, OleHH-
BaeIllb KPHTIIECKHE 3aMeTaHsT CIeITHATICTOR — 1 CTAHOBITTCA OYeBIIHEIM,
UTC 3aKOH NPHMMEHTIOT M Tak, i HaolopoT, "BBepx Horamm", KOMY Kak BRITOM-
#Ho. He nysma muxakasa X3mbepT - Be 370 BMOAT, HHKOMY 0O ITOTO HET OeIa.

Mocre saTsHY BIISICT Ha HRCKOIBKO /1T GepeMeHHOCTH, Halll [Ta prIaMeHT
paspoOiics, HaKoHell, "MakeToM” aHTHKOPPYILIMOHHEIX 3aKoHOB!. Hapexme:

1 B Muposoi 1 BEION OTEYECTBEHHOA IIPAKTHKS MCNOTEIOBANCA TEPMIH "CHOTEMa 3aK0-
HoB', UTO Npey CMATPHBATC KOMITICKCHOS, BIaHMOCBAZaHHOe pelmenme mpobmemir Cobpe-
MeHHBE OTEUECTREHHEE "MAKeTH" - 2To MexaHHUeckose coelMHeHHe obocobMeHHEIN 23aKoHOR,
OPMEHTHPOBAHHELX HA PellleHHe YACTH X BOIIPOCOR,
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MPOBITEMH PEROPMYBAHHSA KPMMIHAJTBHOT FOCTIALII:
YKPATHCBKMI KOHTEKCT I MDKHAPOIHWIA JOCBIA

Ha HUxX Boalaranich Gonpinme. CooTe4ecTBeHHMKM YCTall OT KOPHCTHOIO
Secriperena BIACTHRIX YMHOBHMKOB, IO-CYTH yIBTHMaTyM IMpeTbABHIO YKpa-
uHe Epporefickoe CooliiecTeo. MoXHO TH YyTBEPKIATE, YTO 9TH 3aKOHH MPo-
4YHO "CTOAT Ha Horax"? YeepeHHocTH HeT. Ecmu oGbeKTMBHO OLeHMTh CHTYa-
LI, TO HpaBOMepeH BHBOL: NPHHATHE AHTHKOPPYINIHMOHHEE 3aKOHH CO3-
JaloT GoMbIle WUTIOSHIC AeATenbHOCTH, 1eM pealbHH MexaHusM nedeHus
cTpallHOM BomesHy, TopasHBILed Hallle oBILIecTBO.

HekoTopHe MOMUMTHKM MOCTIEIIOTH MpellonHecTH HOBAIMIO, KAaK Beli-
qaiiinee AoCTHXKeHWe, OOBABTeHMe BOWHH KOppynuuu. OOHaKo akMoTax
JTHIICA He JIONTO, HAUMHAHMe ¢ TPeckoM MpoBaTHIOCk. [pynma rocymapers
Copeta Epponn nporus koppynumu (GREGO) B cBoeM OT4eTe OTMeTHTIa, M3
25 pekoMeHOALMI M OTHOTO NpedyIpeXkIeHHd, KOTOpHe ObITH O0A3aTelbHEL
ana Ykpaune, kak wieHa GREGO, pHIOTHeHH NOMHOCTHIC 8, OCTanbHHe
TUIIb YACTHYHO. B IpHMHATHX 3aK0HaX 0BHAPYKWIHCE HETOCTATKY, TpoberH
U MPOTHBOPEYHA, KOTOPHE B COCTOAHUM OHIIM BHMABHUTEL CTYTEHTH TpeThero
Kyp<a BHCIIMX 0PUOMYLCcKHX 3aBemeHmi. ViTor useecten. Ha ogmH 3 sako-
HOB HalTOKKT BeTo TpesiienT YipauHH 1 BepxoeHad Paga He cMorna (He
3axoTena?) ero npecaoneTh. BeemeHme B JelCTBHe OCTATbHHIX NPUHATHX 3a-
KOHOB ITEPeHeCTTM Ha TPU Mecsial,

EcTh Hamekga, UTC Nocye 3apepllleHnua M30HMpaTeTbHON KaMIaHMH opo-
ACHUTCA CUTYALMA, He UMeeM T MBI Jef0 ¢ COSHATETBHO CIPOeKTH POBAHHOM
aKiyen, yMHIITeHHOM dabpuKaluelt HOPM, KOTOPHe 3aBedoMO JOTKHBI
GBLTHM BH3IBaTE MpoTecT OBLIeCTBeHHOCTH. YK OUeHb HaWMBHH HeKOTOpPHE
"ol BKK" 3aKOHOIATENd, HA GONMBIIMHCTBO M3 HHMX YKAsHBAIHK €llle Ha CTam i
obcyxgeHma mpoekTa 3akoHa. Ha 1 BpeMeHM 1A uX YCTpaHeHUsA ¢ MOMeHTa
MPUHATHA 3aKOHOB 10 BCTYIITEeHMA B CITy GRITO B IBa pasa GoNEIlle, YeM TaHO
cefiyac oTCpoukofl, HO [IneHym BepxosHoro Cyga YKpauHH M OTATOLIEHHBIE
BEICOKMMM HAYYHBIMM PerallAMi CHelMaTHucTel IOYeMy-TO [NPOCHYITHCE,
Korda g0 Gof Ky paHTOB OCTaBaTHUCh CIMTaHHHe TH.

KauecTeo MPUHATHIX 3aKOHOB He KPUTHKYET, Kak TOBOPAT, TOMBKO TeHU-
BHI. OTHAKO KPUTHKM TOLLTH IO HauOomee TerkoMy MyTH, COCPedoTOuMB-
IIHCh Ha TeXHIUIeCKHMX OTpexax 3aKoHOOAaTelmd, 3a NpenedaMi BHMMaHHMI OC-
Talcd OCHOBHOM MOPOK: 3TH 3aKOHH HAaxomaTcs, kKak Gbl B Be3B03IyILHOM HpO-
CTPaHCTBR, OHM He 3aMHKAIOTCA, He ABIAIOTCA TacThi @OMHON CHCTeMH Iepe-
KPBITHS, YCTPAHEHUA KaHATOR, (hopM, cnocoBoe, METONOR OCYLIECTEICHNHS TexX
WIM MHHX OMepanuf, mpeAae BCero amMHMHUCTPaTUBHO-XOIFICTBRHHHEX, pas-

1 MaHHAA cTaTed GEUTA OOMAHA IUIA YIACTHA B KoHepeHInM B (peepate 2010 romga. Iocme
3TOTC BEEOEHME YEAAHHEYX 3AKOHOE DHIIO DepeHeceHO elne pas - Ha 1 amesapa 2011 ropa, a
OOTOM OHH GBUTH OTMeHeHBI M Y TRATHTH CIUTy 3 aHeapd 2011 roma (oprod. pef.).
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MHTOCTE PETYIMPOBAHMA KOTOPHX TMO3BOMAET OCYIIECTRIATE KOPPYIIHMOH-
HBle cxeMBlL. HeT mocneqosaTenbtHOCTH B o0ecrieueHMM MexaHHM3Ma Ipecetde-
HiA KOPPYILIMOHHON JeATelbHOCTH. BronHe oueBMIHO, Taxe HOCTe YCTpa-
HeHMA KOUTHZHA M OTMeHH ABHO HeCOCTOATeNbHEIX permaMeHTalur, TpHHI-
THe 3aKOHBI MOTYT CITYKHTE JTHILE (Gas30f, OTIIPAaBHON TOUKOW B CO3TAHMM CHC-
TeMH NPaBoBOTo ObecneTeHHA JeFICTERHHOM GOPHOR ¢ KOPPYIIIHMLN.

B kaxxnoM sakoHe, OPMEeHTHMPOBAHHOM Ha pellleHMe CTOKHHX COlMATE-
HO-3KOHOMHUYECKHX MpoBieM, MOXKHO BRIABHMTE CBOSTO pofa WHIMKATOPH,
MOSBOMAONINE OIEHMTh CephbesHOCTh HaMePeHMH ero MHUITMAaTOpos M AeFicT-
BEHHOCTE NONYYeHHOTO NMpodykTa. B "makeTe" aHTHKOPPYIIIMOHHEIX 3aKOHOB
TaKMX MHOMKAaTOpoB BRITTO OBa. JTO — NOKHM3HeHHOR 3aKIIoueHue 41 B3ITO-
HUKOB-TIPOKY POPOB, CllelloBaTeneft, cyaer M obdsaTelnbHoe OeKTapHpoBaHie
JOXOOOB M PacXodoB YMHOBHHMKOE, MX POOCTBeHHUKOB. OObACHeHHe NIoYeMy K
YHCTY MHOMKATOPOB MH OTHeCTH CYpoBOe HaKasaHMe CYIel U IPaBooXpaHi-
Tenen GydeT JaHo Hiske. KOHCTaTMpyeM TONMBKO, YTO IPMHATHIF 3aKOH GBI
BeTupoBaH [lpesudeHTOM ¥ MPH NOBTOPHOM TonocosaHmy B BepxosHott Page
"GnarononyyHo" npoeaneH.

SpdpeKTUBHOCTE  HeYKOCHUTEMBHOTO JeKMapupOBaHMA YMHOBHMYBHX
JOXONOB M Pacxonos B 000oCHOBaHMK He HykKTaercd. HarmoMmHuM Kracciuec-
KMt IpUMep MOANOIRHOTO MiTTHoHepa Kopefike, KOTOPHT BHMHYKIeH Gbin
CMlaTh Ha JKecTKOM MaTpace W HOCHTE 3aTpallesHoe omedHue. HecmoTpda Ha
ABHOE HeNpUATHe NapnaMeHTapuAMH, JaHHad Mepa B 5aKoHe pernaMeHTHpo-
BaHa. Ho... DrnemMeHTapHoe TpeGoBaHNe 3aKOHOIATENBHOM TeXHUKH - TKdoe
HpedmicaHie OOMMKHO OBITE 9eTKO ohOpMYTHPOBAHO, OpedeleH MexaHH3M
KOHTpOMNA 3a ero cobmogeHmeM, npenycMoTpeHa sdhdreKTHBHasA OTBETCTBEH-
HOCTE IIpaBoHAPYIIMTeneft. MOXKHO M1 yTBepKIaTE, 4To 3Ti TpeBoBaHA pea-
TU30BAHBL B YacTH perfaMeHTalMM AeKIapupoBaHMA JOXOOOB M pacxomoB?
PacemoTpin OTIpaBHHE TO3MITHL

- O kakmx cyMmax MIeT peun? [Tokynky Telefi crakaHa ceMedeK Ha Oa-
zape HYKHO 3aHOCHTD B KaKIOTHEBHBIA PeecTp, YTOOH UMHOBHUK MOT OTYl-
TaThcA © pacxofjax? Mmm pedr uoeT Tonpko o KpyMNHHX npuobperenuax? Ho
TOITA B KaKuX Npefdenax? - OTBeTa HeT.

- U4HOBHMKOB B YKpauHe - apMuA. JIna KOHTPO 1Mx JOXOTOR M pacxo-
J0B HYKHH HOBBI UMHOBHMKH. KOHTPOIMPOBATH KOHTPOTIEpOB Takke Hado.
3aKOMOOBAHHHIN KpyT. O co3TaHMK eIUHOM aBTOMATH3UPOBAHHON MHpOpMa-
ITMOHHOW CHUCTeMH, MO3BOTANILH YIOPAIOUMTL Npolecc KOHTpOnd, — HU
CroBa.

- JleBuHaa gons geHexHOro obopora B YKparHe - HaaMIHOCTD. [lpak-
THKa IMBITH30BAHHHEX CTPaH, Ie PacueTH, TeM Goflee 3a KPYIIHHe IIOKYIIKH,
OCYILECTRIAIOTCA ¢ MOMOIIBK MIACTUKOBHX KapT, 9T0 MO3BOMAET ONTHMUIH-
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POBATh CUCTEMY KOHTPONA, - 3TO He A4 Hac. (YKpaUHCKMA JHPIDKep BO3Ta-
BH/T aBCTPHMICKIF OpKecTp. CHyCcTa nonreja OH Moayd il IpegorcaHte mpo-
TH KYPC aHTHATKOTONBHOTO BOCHMTAHMA. MOHMTOPHMHI IOKasall, YTO OMPH-
AKep 3aKkynan ypesMepHoe KOMHIeCTBO ankorona. CChlfka Ha “"IMPICTh yKpai-
HCBKOI AYINI", ¢ KOTOPOT OH paclybal CIIMPTHOE BMecTe ¢ MYSHEKAHTaMH, BO
BHUMAaHMe NPUHATa He OblTa.)

- HakoHen, oTBeTCTBeHHOCTD. YaneHUe M3 YMHOBHITIbel OOOMMH - 3TO,
GesycnosHo, BecoMo. Ho noweMy Tonbko yeonbHeHMe? Benp mioGoe nuno, He
TOMEKO YMHOBHME, VKIOHAIOMIEeC OT YIUTATH Hanoros, cGopor, MHBIX obd3a-
TeNEHHX IUIaTeXel B 3HAUMTeNbHOM Ui BoMee pasMepax HOONEKMT NpPHBIede-
HUK K YTOTOBHOM OTBETCTBeHHOCTH Mo <T. 212 VK Vipawunsl. Ecniu M meficT-
BUTETEHO CTPeMHMMCA aKTHBU3MpPoBaTh Gopbly ¢ KOPPYNIHed, MOueMy He
BHecTH JonofHeHMe B <T. 212 YK, ykecTOUMB HaKazaHMe YHHOBHHMKOB M Ipy-
TiX C(YOBeKTOR OTBETCTBEHHOCTH 10 AHTHMKOPYIIMOHHOMY 3aKOHOMATETECTBY?

- Heobxommmo oTMeHUTb 9BHO KOPPYIIIMOHHOE OpHMedaHue K cT. 209
VK YKpauHH, KOTOPHM OCBODOXKIAETCA OT YIOMOBHOW OTBeTCTBEHHOCTH JIe-
ramu3anma JOXOIOE, IONTyIeHHHX B pesy/lIbTaTe YKIOHeHUA OT YIMaTH Hamo-
roB, cGopoB, 00A3aTeTbHBX IITaTeKerL.

- CylllecTBeHHEITI Tpo0en - OTCYTCTBHE aKIeHTa Ha MFbLATHY MPOTHEOI-
paBHO IpHobpeTeHHOTO Aox00a. Ho HacToALIero BpeMeHH CIMTANTOCh aKCHO-
MOH - KOHJHCKAIIMM MOMIEKAT HeHHOCTH, ecli JOKa3aHo, 9TO OHM IOTmyde-
HEI TIpecTyIHBIM MyTeM. K 1x Y1cTy HblHe OTHOCATCS HeHHOCTH, IOy YeHHHe
B pesylIETaTe KOPPYILMOHHOTO NMpaBoHapylleHuA. Ho B ceeTe aHTHKOppYD-
IHOHHOTO 3aKOHOTATENbCTEA BEIPHCOBBIBACTCA HOBHH aclekT: COOTBETCTBY-
IOLIMI OPTaH BHABMAET ¥ YMHOBHMKA HezadeKapHpOoBaHHOe TOPOTroCTosIee
MMYLIECTBO, KPYITHHE CYMMEI AeHeKHBIX CpencTe, NpoHcXoKIeHHe KOTOPBIX
HeM3BeCTHO. “[MHOBHMK OTKa3HBAeTCA AaBaTh MOKA3aHMA O MPOHMCXOAKIeHHMH
JOXOHOOB FTH ero MOKasaHMA He MoATEepKIaleTCA. OTCYTCTBYeT BHATHOe 00h-
ACHeHMe TPUIUH, IO KOTOPHM He 3a0eKIapupoBaHH Aoxoge. ClencTBeHHO-
olepaTMBHHE MepPONPUATHA OKasamuch OespesynbTaTHHMK. Kak GrTe?

- BugumMo, ¢ yueToM aKTyanbHOCTH M crelidukm GopstH ¢ KoppyILH-
e, CllelyeT HOWUTH Ha GecnpelleleHTHHNA B OTeUeCTBeHHOM, HO PaclpocTpa-
HeHHHH B 3apyOeXkHON NpakTHKe AT - BOITOKUTE B IOpATKe MCKTIOYeHUS
Bpemd JoKasblBaHIA Ha IPAaBOHAPYLINTENA | JONYCTHTE TefCTBHe MpesyMII-
I BUHOBHOCTH. MoxomHad Mocellka: CKPHBAKTCA OT OeKTapHpoBaHMd 10-
XOfbl, TIOTYUeHHHE MIPOTHBOIPABHEIM MYTeM, M eclT 3TO TaK, TO B COOTBETCT-
Brie ¢ 4. 1 cT. 84 YTIK onm nognexar kondrckann. (B XosaicreeHHoM npase
Takol nomxod asoyka. Cu. cr. cT. 240, 253 XK Vkpamuui). Henbza gonyckarte,
ITOGH THLIC Ge3HAKA3AHHO NOMTB30BANIOCk IIICTaM M Ge33aKkoHMA.
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- YeKT YBeTIMUMTCH, eCTH BBeCTH TOMOMTHNTeIBHYIO Mepy HakasaHUA -
mrTpad, MCIUCTASMBIF B KPATHOM MCYHMCTOHHM K CYMMe HesaleKIapHpoBa-
HEIX TOXOOOB.

- B cBOK ouepenr, Kak OHTP ¢ BHIABTSHHBIMM He3aTeKTapu POBaHHEMM
pacxofamMi, KOTOPHIE eCTh He UTO MHOE, KaK CKPBITEE OT JAeKTapipoBaHMd
Joxonpr? PasyMHO 1x oSnarath mrpadrom B KpaTHOM McaucieHur. Ho scero
3TOTO B 3aKOHE HeT.

- Heolxonumo paspaboTaTt MeTOOMKY pacueTa OOXOOOB M Pacxomos
(noMHmMTe: "CKOMBKO BRILATH B rpaMMax?"), MoN/IekKallux JeKTapHpoBaHHIC —
08 3rOM TONKE 3a0BITH.

- Huine x nadpocy v mateTrke npuderaxT TaM, e Hago M He Hato. On-
HaKO B JaHHOM CTTy4ae OHM HeoBxomMMel. Ha NpoTmkeHMt BeKOB CIOKIIOCH
TaK, YTO TepMMH "YWMHOBHMK" CTa/l 3aTpalesHBIM, YHM3MTeIbHO-CHHCXO-
AuTensHeIM. Ho Belk UMHOBHMK - 9TO YeloBeK, KOTOPOMY MH BpyYaeM CKOH-
HeHTPHPOBAHHYK 4acTHLY BIAcTHM Hapoda, NpedocTaplieM oNpede/eHHHe
nonHoMouuA. Ilo GonpmoMy ceTy, HasHauad Ha AOMMKHOCTB, MBI BHpaXKaeM
eMy CBoe ToBepHe. A He ODKeH 1M, B CBOK OUepelb, KAHIWIAT B UMHOBHHKI
AN ONpaBIaHMA BHPaXeHHOTO JOBepHA NPOUTH O0pAH CaMOOUMIIeHMA,
ocBoJOIUTECA OT TpexoB, xoTd 0wl B ciepe HanorooOnoxenud! Ecim peus
BecTH O POpMUPOBaHMM LMBMIMSOBAHHOIO OOILeCTRa, JeMOKPaTHYeCcKoTo
TOCYIAPCTBEHHOTO YIpaBleHua - NobkeH! Torma nmoueMy Mbl TOBOPHM O Jle-
KTapHpoBaHUHM TOMBKO TEKYIIMX JOXOMOB? A © CKPHTHX OT Hamoroohmoxke-
HiA JOoxX0odax MPOLULIX fTeT? Benb paHO MIKM DOSIHO OHU "BBITE3YT" MPH He-
OBXOMMMOCTH TeKIIaPHPOBATE PACXOIH.

[ToweMy He DOWTH ONMATH-TAKW IO IMBUIM3OBAHHOMY IYTH M He o0Bi-
BUTE aMHUCTHKO? B MTanuu, Hanpumep, B ceHTAOpe-mekabpe 2009 r. npasirre-
BCTBO OGBABMIO aMHMCTHIO M THICAYH UTA/TbAHIEE, He TOMBKO YMHOBHMKOE,
COMacIMCE 3alelIapHpoBaTe paHee YKPHEBaeMble JOXOOH B cyMme 95(!)
MUITHAPOCE @BPO MO, HaNorooOmoKeHe B pasMepe MATH NPOIeHTeB ¢ Mo-
nydeHHOTO Doxoma. B pesyneTate kasHa DODOTHMTCI IOUTH Ha 5 MIWTTHAPIOB
eBpo. AMHMCTHA Npojo/LkeHa Ao Mad 2010r., HO ¢ HapacTaHueM IpPOLEHTa
Hanoroofnoxkenud. Craska o0 6 IPOLIEHTOB HATOroo0IokeHUA OefcTeyeT
10 1 Mapra. Te ke, KTo ByIeT KIATh allpe, 3aIUTATAT y&Ke 7 MPOIEHTOB Halo-
ra c Joxofa. A TIOTOM HAaYHYTCA WITpadpH 1 yTONOBHaA OTBETCTEeHHOCTD.

Hanorosywo amHucTio B Fitama npagntenberso Cibslo Bepnyckonu
ODBABIALT Y& B TpeTHH pas. [logobHasd mpaKTuka CYLIECTBYeT M B APYIHX
crpaHax - ®panmuy, Benukobpuranun, Fepmanun, TMopryrammu, Benerum,
Apcrpamiy, Mumym, Manavisum, Aprentune, bpasumim, Mekcuke [5]. O He-
oBxomMMOCTH 1 OOLIEH MoMb3e TaKoTO TOTATEHOTO MepoIpHUaTHA B YKpauHe
TOBOPUTE He mpuxomuTca. Ho 4MHOBHMKM - 3T0 ocobad craThd. Hma Hux
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mWTpadsl 1 YIOTOBHYK OTBETCTBEHHOCTD 38 COKPHTHE TOXOOOB OT Haoroos-
TOXKeHMA, OTKa3 OT UX JTeranMsalii Hy;KHO YCTaHaBIMBaTh CO 3HAYMTeNbHHM
VEellMUeHHeM.

HexnapupoBaHie A0X0MOB CaMo M0 cele He MOXKeT ODecIedHTh Monyve-
Hite OKMOaeMoro schpekra, ecnu oTcyTCTBYeT YeTKad, OefcTBeHHAA CHCTeMa
rOCYIApPCTBeHHOM pervcTpainiM MX Blafenbles. Kak cBUOeTeNnbCTBYeT Npak-
THKa, B YKpalHe O TOLKHOM OpTaHM3alliMK 3ToM paboThl TOBOPHTL He MPHX0-
aurcd. Tak, npouzeeneHHOM CUeTHOW NATaTOM MPOBEPKOM HeATelbHOCTH
OpraHOB HaMOTroBow cnyACH BunamMukon u ZKutomupckon obnacrern B 2007 -
2008 r.r. YCTAHORIEHO, YTO TONEKO IOPHMIMYECKHX THI ¥ HIUX Ha ydeTe Haxo-
JWIOCh COOTBETCTBeHHO Ha 27% 1 41% MeHbllle, HeXerNH 3apeIrucTpUpoBatHe B
OpraHax CTaTHCTHMEM [6]. O DocTOBepHOCTH ydeTa IUTATelbLUIMKOE HAIOTOB -
dpusMYecKHX THUL TOBOPUTE He NMpuxoauTca. B Xappkopckoit 1 CymMckon obna-
cTax 3a 11 ner He Buno peannsosade 4430 enuHMI, (27% ) MMYILECTBa, OATe-
JKalllero MpuBaTH3aiin. Bo MHOTHMX Cydyasx 3THM roCyJapcTBeHHEIM MMYILIe-
CTBOM YacTHHe CTPYKTYPH M (PM3MUYeCKHe NTHIA IDOThS0oBaIuch Oes ommarH
MM N0 3aHIDKeHHHM CTaBKaM apeHTHOM ILTaTH [7].

ObecniedyeHne JOCTOBEPHOCTH MH(POPMAaIUM - 3aJada aKTya/lbHas I/
rocymapcrea Bo Beex odpepax geaTensHOCTH. OMHAKO e MBIl XOTHM MPOBO-
JUTE TeACTBeHHY 0 0opbdy ¢ KOppYIILMer, ¢ y4eTOM ee aKTyalbHOCTH, Heod-
XOIMMO B3ATh [TOT KOHT PO Bee "ropAdiie TOUKH" M MAKCHMATBHO KOHKPETH-
3MPOBATh COOTBETCTBYOIER IPaBOBOe pery/IMpoBaHue.

Haneko He BeccmopHada cutyanis. MssectHHI kpumuHanier H. . Me-
NMBEHUK MONBEPr KpPWTHKe MPUHATHIA BepxoBHOW Pafoil 3akoH O CypOBOH
OTBeTCTBEHHOCTU B3ATOUHUKOB-TIPOKY POPOB, ClTefioBaTenefl 1 Cyaen (3akoH,
KAK yKa3blBanock, Ou peTiposaH [1pesunenToM, BeTo He ObINO IpeodofieHo),
ABTOp CHIpaBeIIMBC OTMETHI, YTO OeNyTaT, MMHUCTP WK JAPYTOF IpecTaBH-
TeNb BRICLIMX 3LIETOHOB BIACTH, KOTOPEIA NONy4YaeT "BOsHarpakieHue" B pa-
3Mepe TeCATKOB MULTMOHOB OOTNapoB 3a BpedHHe JJIA BCere IoCyIapCcTsa U
oBuectsa perennd, SyoeT NpUrosopeH K 15 rodam muiieHms ceobONH, a Clle-
JOBATRNIO, TOMYYMBILIeMY 3a 3AKPHTHEe YTOMOBHOTO fefa B3ATKY B HeCKONBbKO
IecAaTKOB ThICAY TONNApPoR, GesalkTepHATHBHO FapaHTHPOBAHO NOKHIHEHHOR
3aKTIOYeHe ¢ KOHBMCKalen uMyllecTea. M 4To Xe mpeiiaraeT ysaxaeMblil
Komnera? YCHAWTE OTBETCTBEHHOCTEH B3ATOUHWMKOB-IRIYTaTOB, MUHUCTPOEB?
Boxe ynacu! HaoBopoT, oTkaszaTeca oT GesaTbTepHATHMBHBEIX CAHKIIMH, KOTO-
PHe, [0 eT0 MHeHHIO, B IPaBOBOM CMHLIIe — 3TO YXOII, B CpeflHeBeKoBbe. Haxe B
CTAMMHCKUN Dephol, - ropopuT H.M. MenbHMK, - 33 rocydapcTBeHHYIO HM3Me-
Hy YTOMOBHHW KOMEKC NpenycMaTPUBAT paccTper, a Ipu HATMIUH CMATYa-
WLIMX 0GCToATenbCTE - 10 e mumeHnd ceobonH. (Hackomeko nzeecTHO, pe-
3epBHHIA BapHaHT - ¢T. 69 VK VkpauHu noka He oTMeHuTH. — ABT.} I Boob-
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Iie, He MOXKeT OHTE CAHKIUA 34 DODKHOCTHOE HPecTYINeHMe BHIIe, deM 33
TUIIIEHHE YeIOBeKa JKU3H M [8].

Taxyio e nosmuumio 3aHan BepxopHmu Cyn, a 3a HuM u [lpesmgent
Vkpaunw B.A. [Omenko. ObccHoBaHMe HaBepPHAKa HaBEUHO BOWILT B UePHYIC
UCTOPHMIC HayKM YrofoBHoro npaga: "TpemnoikeHHble M3MeHeHMA MPOTHBO-
pedar nonoieHmAM KoHcTuryumm YKpalHbl, B 4acTHOCTH 4. 3 CT- 22, 1me 3a-
HpellleHO NPH BHECEHHMM M3MeHeHHM B IefiCTBYIOLIMe 3aKOHH CYKaThk comep-
AKaHre 11 00beM CYIIeCTBYIOLIMX IpaB ¥ ceobon". (Ybix, KoppynUHOoHepoE?)

OnHako ecmu NpoaHaTH3HpoBEATh HOPMEL JelcTeyiomero YK YkpauHH,
TO MOAKHO HaWTH HeMarlo NPHMepoB, KOrma CaHKIMA AKOOH He COOTBETCTBYeT
TAKECTH COBEPIIEHHOTO MIPecTyIIeHNd ¢ NOsHLMA obmen Mopatn. M Takue
HIPUMeEpPH eCTh B 3aKOHAX APYTHX FocyJapeTs. ONMOHEHTH He MOTYT He 3HATh,
9TO NpH ONpedefNeHH MepH HaKasaHMA 3aKOHOOATeTh YIUTHEALT pacopocT-
PaHEHHOCTh TOTO MW MHOTO HPecTYIUIeHH B KOHKPEeTHEX YOTOBMAX KOHKe-
THOTO MCTOPHMUECKOTO 3Talla CYILECTBOBAHMA rocydapcTBa, YpOBeHB CHCTEM-
HOTO BOIeMICTEBHA eI Ha popMipoBaHie i (PYHKIMOHNK poBaHKe obIIecTea 1,
¢ YUeTOM ITOTO, IOBTOpPsIeM, B KOHKPETHEIX VCIOBUAX OICHMBAET €r0 TAXKECTh,
B Kurtae, HanpuMep, KOPPYINLMOHEPH IPUIOBapHBalOTCd K BHCIIEHd Mepe
HaKa3aHMA - CMePTHON KasHM.

Buinm 1 y 3akoHOIATeNd OCHOBaHMA CKOHIEHTPUPOBATE YIap Ha B3ATO-
UHMKAX-TIPOKY popax, cledoeatendx, cyabdx? [Nomaraem, 6umu. He Hano BHTE
npoeuAlleM, YTOBH NOHUMATL cyAbdy NpoeKTa 3aKoHa, KOTOPHM HABEUHO
MPednaranock OTHPABTATE 33 PellleTKy KOPpyIIHOHepa-TelyTaTa. 3aMblcel
MOHATEH - 3acTOMOMTE TAKYIO Mepy HaKasaHMA 0N OMHOM KaTeTopUH B3ATOU-
HUKOE, a 3aTeM ¢ IOTHHM OCHOBAHHeM WITH Janbile, A eHOOP “TepBoro aie-
noHa" 6uN abcomTHO DpaBHIeH.

O Kako# TOTaTbHOCTH GOpbOEI ¢ KOPPYIIIHEN MOXHO BECTH Pedb, el
MoBOM CYIEA MOKET HUBRIIMPORATL OXKHIAHMA, BO3NIaraeMble Ha TaKyIo Mepy,
Kak JexlapupoBaHMe OoxogoB. KoHkperHHU npuMep. B AHenponerpoBcke,
MOKa elll¢ He YMHOBHHMK, YaCTHEIA IPeAlIPHMHNMATENEL He YIUIATHUII Halorl B
cymme 913329 rpH. B Uemax cCOKPHTHS OOXOTOB OH CUCTEMAaTHYECKH TTOITeTh-
Bal JOKYMeHTH. [Ipurosopom JKenToBogcKore ropoickore cyga HenporeT-
POBCKOH ©0nacTH BMHOBHHA 26.06.2008 . Opin OCYATEH IO COBOKYITHOCTH
HOpecTyIUTeHMi o 4. 3 or. 358 YK mu. 3 ¢T. 212 YK K 5 rofam nuieHud csoBo-
OBl ¢ TUIIeHHMeM MPaBa 3aHUMaTECA ITPeAIPHMHUMATENECKON OedTeTbHOCTRIO
Ha CpoOK 2 roda M KoHdMcKammer MMyLecTea. OMHako Ha ocHOBaHMHM cT.77 YK
CYAbA OCBOOOOMT OCYAOeHHOTO OT OTOHTHA HAKasaHWUA, YCTAaHOBME eMy Mc-
MHTaTe/TBHHET CPOK B TedeHue 2 mMeT. B anennAnmMoHHOM NOpAgke defo He
MepecMaTPHUBATOCE.

TpyoHC CYIUTE B CBA3H ¢ 9eM IPOKY PO MOTOM Bee Ke IpHHeC MpoTecT i
Gonee uem vepes nonronga, 3 despans 20091, npuropop GHn oTMeHeH Komne-
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ruert cyaen CyneSHOM manaTH IO yrolnoeHHM denaM BCY. A ckoneko nogo-
OHHX NPHUIOBOPOE ocTaeTcA Oes onporecTopanmua? 1 kKak nogobHas IpakTHEA
OKa3HBaeT BITHAHME Ha MICHXONOTHK) KOPPYIILIMOHepa?

Henb3sa Taioke He yIUTHEBaTh, CETOOHA Y, BIpPaBe 3a0I0KMPOBaTh YKasH,
noBHe HOpMATHMBHEIE AKTH, KOHKYPCHL O DpHBaTH3allmy M gp. Cyo MOXKeT
MapamM30BaTh PaccIenoBaHie, OTMeHHE NOCTAaHOBTeHMe O BO3OY/KIeHUH YTo-
NOBHOro fena. [TokazaTelbHHT NpUMe: yXe He OOMH TOM MIWTC SMOTed ©
npenceqaTerneM Hukomaesckoro xosgamicreeHHoro cyda 0. KoeaneM. Ero safe-
prEani eme B HoAGpe 2007 roda 3a nonydveHMe B3ATKM B 0c000 KPYIIHHX pa3-
Mepax. [Toake IO caHKUMKH TeHIPOKYpopa B kaOuMHeTe NpefcefaTend cyda
npoBeH OBHCK, B X0Oe KOTOporo Ownu oOHapyKeHH DONBLIMe CYMMEB JeHerT.
TeHepanbHasg NpOKYpaTypa NpHHATA pellleHKe O BO3OYXKTeHUHM YTOTOBHOTO
Jena. OgHako yxe 6 deppana 2008r. AnenmAnMOHHBI ¢y I. Kiesa otMeHun
3TO pellleHHe "B CBA3M ¢ HeOOCTATOYHONI TokazaTelbHOU Basor”. 11 Toneko B
okTaAGpe 2008 roga BepxoBHHM <ya, YKpaMHH NPHHAT pellleHie OCTaBUTh B
CHIe pellieHHe O BosOYKIeHHUH YIOoNMoBHOTO dema [9).

B TakoM pakypce FOBOPWTh O 3aBHIIEHHOCTH OINEHKM OOLIECTBeHHON
ONAcHOCTH KOPPYIIMM cyAeH, ClenoBaTenefi i NPoKypPopoB MpencTaBnaeTca
o GouHHM. OcoBeHHO, ecri yuecTh CTOKHBLIYIOCA cyOe(HYI NPaKTHEY.

Mo coobimeHAM B IIeYaTH, "CyAbI0 XMeNIbHHMIIKOTO MeKpafiOHHOTO cyda
OBBUHWTI Cpa3y II0 [MTH CTAThAM YTONMOBHOTO Kofekca. Bo BpeMs paccrieno-
BAHMA BREACHWIOCH, 9TO K PYKaM CyObM HeOOHOKPAaTHO "NpMIunani’ JeHbI .
OmnepaTHBHUKM 3a0epKali ero ¢ NOMTMYHHM BO BpeMd IOTYYeHHA MoCTeHer
YacTH B3ATKH. KpoMe nonyueHmd B3gTKH B 00000 KPYIIHHX pasMepax, CYObI
MpU3HAMKM BUHOBHHM B CTyKeOHOM NOI/I0Te, ITO NPHEEIC K TAKKUM IOCTe-
CTBMAM, 3T0YIOTpelneHmy cy:XeBHBIM MONOKeHMeM, IPHMHATHH HellPaBOCy-
JHHX pelleHMH, NOCTaHOBTeHMI 1 onpenenedmi”. - LLyMenn o akTyaneHO-
CTH, BaXKHOCTH, OOLIECTBEHHOM 3HAUMMOCTH GOpbOH O B3ATOYHMYECTBOM B
MpaBoOXPaHUTeNBHBIX OpTaHax, a OCyTUIH B3ATOUHMKA... K MATH C IOIOBH-
HOT1 TodamM nuilieHud csobonwl [10]. Ceofi cBoero. ..

Y Hac yxe pelpaboTanca TpadpapeT: Ha BCce HOBALIMM, MOCATAIONIME Ha
UHTePecH YbMX-TO BIACTHBRIX WM OMMIApxXHUYeCKHX CTPYKTY[, HaBellMBaTk
NOMUTHYeCKUA ApiHK. Crenyd emy, H.M. MensHuk 3adenser, 4To NpHHATHE
3aKOHa OO 00YCIOBTeHO MOMUTHILCKMMI MHTepecamu. Ho B maHHOM cy-
Yae, BOIPeKH YBePeHUAM aBTopa, CChITIKA Ha NOMTHTHEY CONepsKUT O MO3H-
THBHOTO CMHcHa. [TpocTele mMogM Yarle BCero CTamKMBAKTCA ¢ MPOM3BOIOM
MMeHHO B CYIe M MPaBOOXPAHUTETBHBIX OpTaHax. A TaM yike MepecTamu cTec-
HATECA. ABTOP HacTOAIIRH CTAaThbi OOHAXKOH BHCIYIIAT BOSMYIIeHMe CYObU
(3HaKOM ¢ HUM OBIT OoMee JecdTka JeT, HO OTHOUIeHUS HM a3y He BRIXOTIATH
3a paMKu OOBIMHOTO "3IpaBcTBYH — A0 ceMpaHma"). "AgsokaT N — KOHYeHHH
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xaM, OpocHI Ha cToM "3eleHb" 1 JaXKe He COM3BONMIT HAMMMCATE IPOEKT pellle-
Hita!" 310 mruHoe HabmoneHue. A obobLIeHHYIC OLIeHKY Jan A. JIaBpHHOBITL
"CerogHa roBOPUTE © TOM, UTO B YEpaliHe (PYHKIMOHUPYET NpoiheccHOHaTE-
HasA, HezaBMCHMasd, HellpeaBsaATaA cyaebHaA BIacTh, KOTOpasA MPUHMMAaeT BCe
pelleHHd UCKITIUHTETBHO Ha OCHOBAHMIM 3aKOHA, MOKET TONBKO YelloBek,
KOTOPHH HHMKOTIa He Oun B Vkpaune".

Craeka Ha yCHIIeHMe HaKasaHUS TeX, KTO NPOTHUBOIPABHO paspellaer
Haubonee pacopocTpaHeHHHe KOH(IMKTH, cosdaBana Hagexny pasOyouTh
MaCCH, aKTUBH3MPOBATE YUacTHe TpakdaH B Sophle ¢ KOPpYNIMeN BO Brex ee

cepax. (Ma u ong Toro, uToOel KOPPYILHMOHEP, M TOT ke yOMiila, CHIeN B
TIOpbMe, HaTo, TIpeskKde Bero, YTCOH CIeTOoBaTehb, MPOKYPOp M CYObI 1eCTHO
BHIIOTHATH CBOW CTykeSHH i Dor.) [ocne OpHHATHS, a 3aTeM BeTHPOBaHIA,
MYCTh IOICBMHIATOTO, HO MHOTOOGeINAKILIero 3aKoHa, TIpelyCMaTPHBABILIeTo
HaKazaHWe B BHOe MOKHM3HEHHOro JMIIeHMs c¢eoBonbl  B3ITOYHHKAM-
MpOKypopaM, ClefdoBaTenaM M cyIbAM, TOMBKO 3apOTMBILAICH Bepa Hacerte-
HUA M CAMHMX KOPPYMIIHMOHEPOB B (ePbe3HOCTH HaMepeHur GOpoThaT ¢ 3THM
AMOM BeckMa MOLIATHYTACK.

Ha, Hao o MOKOHTHTE ¢ CYLIECTBYIOUIEN ¥ Hac MpaKTMKOW NPHHATHA 3a-
KOHOB KaK peakilid Ha dakT. Ckaszas "A", Tpelyerca uoTH 00 KoHILA andpaBuTa
M MepecMOTPeTh CHCTeMY OTBETCTBeHHOCTH BCex MOTeHIMaTbHHEX KOpPYILH-
OHepoB, OCO0eHHO BHCOKOMOCTaBTeHHHX. Ho, Hauae ¢ omHoro 3BeHa, HYKHO
BHIC He JaBaTh 3a0HMN X0, a ABUTaThCA Janee.

K10 BMHOBaT — M3pectHo. YTo genaTs?

Bepnapn oy nucan: "Hukorna He ykasH-
BafiTe Ha OIIMOKM, eCTH He 3HaeTe, Kak Ux
WMCIPaBTATE".  AHAMMZMpYA HeHagnexallee
KauecTBO MeHCTBYIOLIMX 3aKOHOB, Clenyer
BHOETHTE B2 TPHIUHH.
- Te 3akoHH, KOTOpEE He 3aTparMeaior
YpH-TGO MHTepecH, BoOBLLe He YIOCYKUBAK-
' TCA BHMMaHMA genyTaros. Tak, B wmoHe 2003 T
~%  YkpauHa INTAHUpoBATA MNPUCOSTUHUTECS K
Me}myﬂaponﬂoﬁ KOHBeHILUH [0 epeBoske KelesHOOOPOAKHHX IPy30B. AGG-
pesuaTypa rott KoHeeHU COTIF (KOTH®). INo ounibke Bo BpeMd romnoco-
BaHUA Ha Talno BHCBeTHMIACH (M MO3ke OHNIA 3aHeceHa B CTeHOTPaMMY) Hafl-
muck “PaTmdpikania MikHapoTHOT KOHBeHILT 3 IMepeBeseHHA 3alli3HHMUHMM
TpaHCcHopToM KoTie". CToNb CTpaHHOe HasBaHMe OJenyTaTop He cMyTHio. [lo-
UeMy [714 MePeBO3KM MHILEH, JTbBOB, kupadoB 3akOH He Tpedyercd, a A14
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KOTOB HYKeH CIellHAThHHI 3akoH? Ha menyTaToe, Kak CBMIeTeNbCTBYeT HC-
TOpHA, 3alaIHEe APTHKYN, da ellle MMeRLLIHe CTaTyC MeAXyHaPOIHELX, TefCT-
BYIIT FTHITHOTHUIECKH, PYKa K KHOIKe TOTOCOBAHMA TAHETCA aBToMaTiuecki. K
TOMY e, KaK NpPHU3Hal B cBoe Bpems cnukep B. TIUTBMH, IpPOeKTH 3aKCHOB
UHTalOT B NyullleM cTydae 2-5 menyratos. B pesynbTaTe KOHCTHTYIHOHHOE
CONMPIIMHCTEC (MpoTonocoBan 371 melyTar) peliio y3akoHUTE paBo Halllx
"MypP3UEOB" e3TUTE IO Kefe3HoH Jopore [12].

- Ectu mpoekT 3akoHa co3JaeT yrposy GIaronomyduio KoMy-mudo us
BIacTh MMYLIMX, TYT OpPOCAIOTCA BCe CUITH, YTOOH ero HpOBATTHTE WIH Haje-
naTh "Oeip”, TO3BONAOIINX, KaK cKazal B ceoe BpeMd J1. Kyuma, "sopoeaTe mo
3aKoHy"

[Mpencrasngoiiad celfdac HaGONBIIYE ONACHOCTE ONA CYBepPeHHON
YKpaMHB 3KOHOMeCKad IIPecTYIHOCTE BO BCex ee chopMax U Biaax npucd-
pena M IpOLO/LKAeT COXPAHATh MacliTalHOCTE Garojaps CYLIECTBOBAHMIO
TeHeBOW 3KOHOMMKHM. OIOHAKO JIMIIE HeMHOTMe WCCIeNOBaTeni IIPUFHAKT
BIIOJIHE OOBEKTMBHBIA (PAKT, YT0 MPOVTH 54 JecATh-ABagIaTh MeT MY Th MOCT-
POSHMA KallMTaM3Ma, Ha KOTOPHWM 3allaj MOTPaTiil Tpi-YeTHpe CTONETHA,
MOKHO OBUTO, THMLIB MyTeM JPOPMUPOBAHIMA TeHeBHIX ONMHMIapX4ecKux Kark-
TAlOB TULIAMY, CTOABIIMMUK Y BIacTH WITH NPpUOTICKeHHBIMI K Heft. B HacTo-
fAlllge BpeMsA COXpaHeHUe U paclii peHre TeHeBOM 3KOHOMUKH IPOMCXOOHT He
CTONMBKO ONA OpHpallleHHa HAKONeHHEX KaIUTaNoB, CKOTMEKO O obecnede-
HUA TapaHTUi MX COXpaHeHMd OT Hepefena B clyvae NpUxXolda K BIacTH HO-
BHX MonuTidecknx Guryp. OTciona, Kak KOHCTATHPYIOT TOTHTONOTH, IPotc-
XOOWT OpUeHTallsd NONMTMKM Ha yBelldeHle BIACTH palM CaMOW BIACTIH,
npeBpallieHie MOMTHTIYeCKUX MapTHI B 0coBore pola akuHoOHepHHe 00IecT-
Ba MIIM KOPIOpaliy, TO3BONAIONIMe ee YleHaM BecTH CBOW O13Hec, BELKMBATE
1 KOHKYPHPOBaTh ¢ NOMOCHHMM KOHKYPeHTaMM B yCIOBHMAX OcnalmeHHOro
rocyIapcTea. A B 3aMKHYTOM ITPOCTPaHCTBE W MOpanib MHad, M IPaBo MMeeT
HeOMHO3HAYHY IO TPAKTOBKY. C 3TUM HeJIb3d He CYMTaThCd, HeOOXOMMMH cephb-
e3HHe U3MeHeHHA B OPTaHU3AlHK N pollecca 3aKOHOTBOPYECTBa.

OomMH 13 BOMPOCOB - NpOBEIeHMe KPHMMMHOTOTMIECKOM 3KCIIePTHSH
MPOeKTOB 3aKOHOB. OH CTAaBUTC Ha NPOTSAKeHHMH MHOTHX JeT. KueBckum pe-
THMOHATIEHEIA IIeHTp AKaleMUH IIPABOBHX HayK YKpalHB 3a4BIAeT O rOTOB-
HOCTHM BO3MOKUTEL Ha cela 3Ty obasaHHOCTE. Bonee Toro, yTeepKIaeTcd, 410
HYXHa He TONBKO KPUMMHOIOIMUECKAd, HO W CONMATbHO-3KOHOMMWYECKad,
Jajke NOMUTHYCKad 3KCIepPTH3a IIPOeKToB 3akoHoB. HuHe mobaemmock Tpe-
GoBaHMe NPOBOOMTE AHTHEKOPPYILIMOHHYIO 3kKcIepTisy. Moes samaHumBa.
"Manenrpkoe" HO: Hago conocTaBUTh KOTMHIECTEC M pasHOINIAHOBOCTE Aake He
MPOEKTOB, a MPUHATHIX 3aKOHOB, YuecTh 0ObeM coeldidecknx 3HAHUTI, Tpe-
OyeMBIX U1 ¥MX OIeHKH, YHMCIeHHOCTE COTPYOHUKOB CO3TaBaeMoro Siopo win
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LeHTpa 3KCIepTHs, MYCTh Beell AKaleMil, a He TONMBKO ee pPerMoHalbHOro
LeHTPa, M YTOIMYHOCTD 33a4M CTAHOBUTCA OYeBHIHOM.

KeTaTh, 3akoHOMepPHHT BONIPOC: MOYEMY IKCMEePTHPOBaTE TOMBKO Mpoe-
KTH 3aKOHOB? A mocTaHoBneHM:A Bepxoshon Panm Vkpamuu? A ykasu [lpe-
3udeHTa YKpauHH? A nocraHosTeHuA KabuHera muHucTpos Ykpaunu? [Tpu
HaIKMX KOH(PMMKTYIOIWIMX BeTBAX BIacTH, KOTOa NPOTHE NPUHATOIC 3aKOHa
M3IAeTCd YKa3, YKasy MPOTHBOIOCTABIAET NOCTAHOBTeHHMe, B OTBET Ha NO-
CTAHOBNeHMe IIPUHMMASTCA 3aK0H, SKCIEePT3a OTHOrO TONEKO IPOSKTa 3aK0-
Ha Majo 9To fdacT. Vl He MeHee BakHHI MOMeHT. HOBEIFI 3aKOH, KaK IpaBHIo,
BHAILMBAeTcAd He Ha IeNMHHOM 3eMile. OH KOPHAMM CBA3aH ¢ YKe HAKOI-
TeHHON 3aKOHOOATeTbHOW M HOpPMATHMBHOWM Oason. Erc omeHuBarh Hamo B
KOHTeKCTe CYLIECTBYIOIIErO NPABOBOTo MONA. A 3a OBl HESaBMCHMOCTH Bep-
xoBHaA Paja MpHHATa 3aKOHOB M MOCTaHOBIeHUA B Kommdectse 12251, Tpu
npesidedTa YKpaMHH Hallitcany B 2,5 pasa Goneiie - 27847 ykasos. KaGuner
Mun#cTpoB M3gan 43532 HOpMAaTHBHEIX aKTa (TIONMY4YaeTCd, YTo B paboune JHHM -
10 OOHOMY B 4ac).

EcTE ellle 00MH HeMaTOBaKHH acllekT. He 01a koro He cekper, uTo TPy
{Ha BCAKMI CIyYal CKaXkeM - HeKOTOPHIX) 3aKOHOTATeNnel OIUIaYMBAaeTca He
TOMEKO W3 KaccH BepxosHow Panwl. o oSpasHomy BHpakeHuto [1pesigenTa
Vkpaunw B.A. Omenko "menvru rynawoTt ne Bepxoshon Page”. C xoppynuu-
eft BOpIOTCA BO BeeM MUpe, PesyILTaTH i3eecTHH. B aHBape 2009 r. Bumn mpo-
BefeH MOKa3aTelIbHHIF 3KCIepMMeHT Ha Oeperax TyMaHHOrO AmbOHMOHA.
[MpencTaBuBIIMCE TPOLBETAIIMMI MHOCTPAHHBIMI BH3HeCMeHaM, XYPHa-
nuctel Sunday Times oBpaTHIMCh K YeTEIPeM I3PaM M BRIACHWIHM, 9TO 32 Je-
Heru B [Nanare mopmoB MOKHO cIenaTh Bee. KaKIef U3 BCTYIMBLIMX B IIepe-
roeOpHL N3poB HoTpeBoBal 3a CBOM YCNyTH roHopap - or 36 no 180 TecAY gon-
TapoB, COrMacHBLIMCE N0 TpeDOBaHWIO KMHEeHTOB BHECTH IIONPaBKK B 3aKOHO-
npoekT. Hanpumep, nopa Teinmop npeaioxun MpoBecTH "3aKyTHCHYIO KaM-
naHuio", 4rodel yOeOuTh MMHMCTPOB IIOMEHAThL 3aKOH B MONB3Y KTHeHTa, 3a-
aepe: " Gyny OefcTBOBATE B paMKax 3aKOHa, OffHAKO NpaBila CYIIecTBYIOT
IS TOTO, ITODH 1Mx MHOIMa obxomirs” [13].

KTo MOXeT naTek rapaHTHK), UTO 3KCIIEPT, NPH3BaHHHT OLEeHHUTh KPHMIM-
HOreHHOCTh, KOPPYIIHOHHOCTE HpOekTa 3akoHa, Bymer Gonee B3ATKOYCTOT-
YUEB, YeM aHITHHACKKA M3p? (A OByx Oed Takoro MaciuTadba - M KOpPpyIIuda, 1
KpH3HC MHOTOBATO 014 1 Ge3 Toro ocnableHHON TOMHTHYECKUMM pPacTipamMit
CTpaHH).

CaMBbIT1 HaNeXHBIA 3KCIEPT - 5TO TOT, UbM LIKYPHHE UHTePeChl YIIEMTH-
eT NMPOeKT 3aKOHA, KOTOPHW, B CBOK O4epelb, BHIOOeH KOMY-TO JPYIOMY.
3anquiian cBOM MHTepecsl, oHK O0a GyayT BoeBaTb HacMepTh. M He mpocto
aTaKOBATh WITH 3aHUMATE INYXYI0 0OOPOHY, a MCKATh KOMIIPOMIUCC, B3aMMHYIO
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BHrOOy. B pane crpaH 3anaga mpolnema pelllaeTcd ¢ DOMOIIBIC ToG31poBa-
HuA. JToGOupoBaHe — 3TO cucTeMa peanu3allii MHTePeCOB OTHeNbHHX TPYIII
HaceleHWA CTPaHH, OPraH30BAHHBIX B COOTBETCTBYIOLIME COIOSEL M 0BLecTRa,
MyTeM BIMAHMA Ha 3aKOHOTATelnbHHE U BIaCTHHE CTPYKTYPH BCexX YPOBHerL.
Hapany ¢ momuTuueckKuMi OapTisami, oOIIecTBEHHHMHM OpPraHM3alMaIMu
OCHOBY TaKOM CHCTeMH COCTaBM/IM Pa3sHOTO pona ofbedMHeHUA MPOMEILITEH-
HUKOB M Ipel I PHHHMATENeN.

JToG0w3M BRITONHAET PYHKIMIO OpraHM3allMi I parTsMa o0LIecTBeH-
HBEIX MHTePeCcos, MOOKPeIlTeHHY CTOKHOW CHCTEeMOW COepAKeK U MpOTUBOBe-
coe. B CIHA wmHcTUTYT noB0HpOBaHMA 3aKOHOMATENEHO PelflaMeHTHPOBaH,
oTpaboTaHa NpakTHKa noatopa mo60mcToR. KnaccHHe BalIMHITOHCKME 100-
BHCTEL - 3TO OOHYHO ANBOKATHL WTH BM3HeCMeHEl, MPoABHEILde cebd mocTom-
HBIMU ITPUBePACHIAMU CBOMX (pHpM, GHBILIME WIeHH 3aKOHOTATeNMBHEIX COb-
paHui Wi GHBIIMe NOMOLIHHEKM YWICHOB KOHrpecca, BeiBlie BropoKpaTH ©
LIMPOKMMHM M IPOYHHMH CBA3AMI. 3aTaua mob0HCTOB — MOOTOTOBHMTE 3aKOHO-
JarenAM W TOCYJAapcTBeHHWMM OOTUKHOCTHHIM JTMIAM apryMeHTHpOBaHHOe
oBocHOBaHIMe Tex NpellIoKeHHH, B KOTOPhIX 3aMHTepecOBaHBl MpedcTapde-
MHe MMM oObedMHeH A, HMcIeHHOCTE ToGOUCTOR BIeYaTIIAeT; TONBKO B KOH-
rpecce CIIA mx okono 15 THegd. EcTe OHM B NPAaBHTENIbCTBEHHBIX YUPEKILe-
HusAx, B cpepe "cBAZEf ¢ ODMIECTBeHHOCTEIO" U Ap. Bo MHOIMX KPYIHBIX KOp-
Nopaludx I OKA3aHWA YOIyT rocydapcTBeHHHM AODKHOCTHBIM JTHIAM CY-
IIECTBYIOT CHeIMaTbHHe OTHenH [14].

Kak cBuleTeNbcTBYeT MMPOBOH ONEIT, 10001 poBaHKe - He MaHaled. [To
MHEHUIO aMepHMKaHCKMX MONMHTONOTOB, YPOBeHE IPecTYIIHOCTH Ha Kamuro-
TUACKOM XONTMe He HIDKe, YeM B CAMOM KPHMMMHATH3MpOBAHHOM LuTaTe. JacT-
Hag co0CTBEHHOCTE CO3TaeT MUTATEeNBHYIO CPely g KOPPYILMH, M C 3THM
HPUXOOMTCA CIMTaThcA. Ho HempsA NpoxOouTh MUMO ITIABHOTO: NOPHROPAmHuS-
Hoe a0b0upodante no3boasent CPOPMUPOSANIL HOAUNIURY, HpoPEcCUBuito 049 Kani-
maancaueckoeo obuecméa 8 yeaom. A 5TO 03HaUaeT HeOOXOMMMOCTb He TOMTBKO
OKa3HBaTh B3AMMHYIO IOOOePKKY B OCYIIECTBIeHHM OTOeTbHHX IITAHOB, HO 1
HpedBAPHTENBLHO JABATh MM JKeCTKYIO COIMATEHYIO OLEHKY, npedontfpauiams
RORWIMNI craftins pasposuentse cobombernyuecxie unmepecs Bomie 1Hinepecod
cucntemss. TToToMy OPH pallMOHATTBHON perlaMeHTallMi, KoTopad obecneunea-
eT 3I0POBYI0 KOHKYPeHIIMIO 3aMHTePeCOBAHHH X TTHUL 1 OPTaHM3aLMi, MHCTH-
TYT OBBHPOBAHMA BIASTCA OMHMM M3 PeallbHHX OpraHM3allUOHHBIX CPelCTE
GopeBH ¢ KoppynuHer.

Hanpumep, xonrpecc CLLA yMeeT oKono OpagUaTH MOCTOAHHBIX KOMM-
TeToe ofelx HamaT M IIOUTH TPHCTa HOIKOMUTETOB. B CelbCcKOM XO3ANCTBE
MPOU3BOIUTENN XIONKA, KYKYPY3H, NIIeHULE, apaxuca, Talaka U pHca comep-
HUYAKOT APYT ¢ OPYTroM 3a deflepalltHHe MPOrpaMMH HOMOLIM, W KaKTad U3
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ITUX PPYIIMPOBOK NpedcTaBleHa B COOTBETCTBYIOMIEM TTOTKOMMTETE KOMIMTe-
TOB MO CRNMBCKOMY XO3AFKTEY BepxXHeW M HIDKHeN nanaT. JToOGOHCTH, Kak nper-
CTABMTETH OCHOBHHX IIPOM3BOIUTENEH, KOHKY PHPYIOT B pasiere BIOMKeTHHX
CpencTe, COTMACOBHMBAIOT MX WHTepecH, YTO JAeT BOSMOKHOCTE KOHIPeccy
OPUHUMATE AKTHL, KOTOpPHE VOOBIETEOPAIOT NOJABMIONIee BGONEITMHCTBO
CyOBeKTOB XOSAFICTBOBAaHMA. B 3TOM 3HaUeHHH MOXKHO YTBPKIATh, uTo § foi-
COKOOPRHMUIOBAHHOM Kaptumnancmuueckom obtecmbe unmepecs cobembBentocnn 8
HeAoM npebranpyon uad unmepecavy omdeastory Gandesonef. JedTenbHOCTE M0G-
Buctos B CILA 3aKkoHOIATENEHO perflaMeHTHPOBaHa, MPelycMOTPeH, B 4acT-
HOCTH, KOHTPO/Ib 33 MX PacxomaMHi, MOpATOK aKKpeTUTaL MM 1 OTYeTHOCTH.

CerogHa B VkpaiHe 3Ta paloTa BO3MOKeHA Ha TOCYIApCTBeHHHE CTpyK-
Typel. HenmocunsHag AmA HUX IO MHOTHM MPIMUMHAM, OHA He TaeT M He MOKeT
JaTh NONOKUTENBHHX PesynbTaToB. B uToTe B YKpauHe eCTh KamuTamMCTH,
eCThb [Jake ONMUIapxH, 3aHUMAIOLIMe MPeCcTHKHHE MecTa B MeKIyHapOIHOW
Tabenn 0 paHrax, 0JHaKO HeT KTacca KalHMTaTHCToB, o0heT MHeHHEX OOILIMMK
HHTepecaMu, HeT OCHOBEI OCHOB KallMTATHCTHUecKoro olIlecTsa - KIaccoBoro
CO3HAHMA KaUTATHCTOB KaK YCIOBHA MX CAMOCOXpaHeH M.

K coxkaneHMro, HeKOTOPEIE HALIM BIACTHBIE JTHIA IUIOXO MPeICTABISIOT
3HaUeHUe MOCOUPOBAHMA, NpeanarawT MCKTIOUHTE M3 Ha3sBaHMA MMpoeKkTa 3a-
KOHa caM TepMHH "no0buposaHie”, Kak OTPaKAOLIHMIA KOPBICTHHE MHTe PecH.
Moeanusm. B npuHOuNe He MoXeT ObITE NpOeKTa 3aKOHa, KOTOpBIM OH He
OTpéakan YbU-TO MHTepecH. KapauHanbHOe OTMMINE IMBMTH3OBAHHOTO 105-
O13Ma OT CYMIeCTBYOIINX CeTOTHA B YKpalHe KoppyYMIHMPOBAHHHX THMKUX €T0
¢ropM B TOM, 9TO NOMCK ONTUMYMa ITPOMCXOIMT Ha CTAO MM IOOTOTOBKH Ipoe-
KTa COOPTaHM30BAHHHMM 3aMHTepecOBAHHHMM THITaMi, TeM caMblM HCKTIO-
YaeTca WM, BO BCAKOM CTy4ae, yOIOKHAETCA HeoDOCHOBAHHOe MpedocTasme-
HIfe 3aKOHONATeNeM WM YMHOBHMKOM [pPelMYyLIecTBa KOMY-TuB0 113 nperen-
JeHToB. ¥ Hac ke MobOHCT - xonatan B KomuTeTax BepxosHort Pagw Ykparntu
WIN Hepel, KOHKPeTHHM JeNyTaToM ¢ HopydeHHeM OOeclleUMTh MHTepechl
KaKOW-TO CTOPOHH. Ho 3T0 NpUMHTHE, B OCHOBe KOTOPOTO JIEKHT 3MeMeHTap-
Had B3gTKa. LlueunusoraHHoe NoOBHpoBaHMe - CTOMKHOBEHHME M COTTACOBA-
HIe HHTepecoB, MIPH KOTOPOM, HallpUMep, YTONbIIMKAM He TO3BONFI0T TOTY-
YaTh Mpeche peHLIMM 38 CYeT MeTALIY ProB, & TPaHCIOPTHUKAM — 34 CYeT M Tex,
U ApYyTrux. B 3TOM MO3UTHE, KOTOPHI HAdo MCIOMBIOBATE B IOTHYIO CHIY
MPOeKT 3aKoHa BHIXOTUT Ha 0OCyXOeHMe MapiaMeHTa, B Mieane OyayTu CoT-
NMacOBAHHHM BCEMH 3aHHTePeCOBAHHHMHM CTOPOHAMHM.

HonroxmanHH| 3akoH "C nobGuposanui” TpeOyerca, HaKoHell, MpPH-
HATE. 3adada TpyAHad, B0 HeIHelIHKMM 108GHMcTaM perllaMeHTalld He HYX-
Ha, 3aKkoH JOMKeH HedBYCMHCIeHHO OTPaHMIMTh KPyT CyOBeKToB, KOTOPHM
paspellieHH To0BHCTCKMe OeticTBHA. B MpuMeHeHMH K 3aKOHAM 3KOHOMMWYec-

19



MPOBITEMH PEROPMYBAHHSA KPMMIHAJTBHOT FOCTIALII:
YKPATHCBKMI KOHTEKCT I MDKHAPOIHWIA JOCBIA

KOW HallpaBleHHOCTH NOGOHpoBaHie TOTLKHO MO3BONATECH TOMBKO accolia-
LUUAM NpednpHHMMaTened, paboTonarenes i T.1L., 1 opodcorosaM. [Tpu mob-
GuposaHuy moBad accolUMalMA JOLKHA ONMpaTbed Ha MOPydYeHMe chesda
CBOMX yupeguTenelt. B nepesode Ha GHTOBON AWK BCe 3TC O3HAYAeT, UTO de-
TIOBeK, IOHMaHHHT B BepxoeHoti Page Ha noB8upoBaHMH MHTePecOB KOHKPe-
THOW KOpopaliH, AOTLKeH CTedoBaTh B TIOPhMY.

EcTE ellle 0O0MH HeMaNOBAKHBIA acHeKT: B rOCYIAapPCeTBe OTCYTCTBYET MO-
HUTOPUHT MPHHATOTO 3aKOHOTATENBCTEA, He OTCIeXKHMBAeTCA 1 He aHAIM3UpY-
eTcs ero BMMAHMEe Ha POPMHMpOBaHMe TeX OTHOIISHWFL [N Pery/IHpoBaHMA
KOTOPHX TpelHasHadeH 3akOH, He BHACHAeTCA HACKOTBKO OH "BIMcancd” B
CHCTeMY JefICTBYIOIIMX HOPMAaTHBHEX aKTOB M KakoB peanbHHN 3pdekT or
eTo IpuMeHeHUd. Bes Takoro cTpyKTYPHOTO 3BeHa, Bes OITEITa, HAKOIIEHHOTO
B pe3ynbrare erc JyHxkuuoHuposanis, KIIH npensapurenbHON 3KCIIePTHIH
MPOeKTOB 3aKOHOB ByAeT 3apeToMO HIM3KUM. BHXOD BUOMTC B CO3TAHMM MO-
HIHOTO TOCYAAPCTBeHHOTO KPMMMHOTOTHIECKOrO LIRHTpa, CTPYKTYPUPOBaH-
HOTO MO OCHOBHHM HaNpaBneHMAM COLMATBHOTC M 3KOHOMMYLCKOTO pasBH-
THA YKpaHHEl B MepexoTHHT Mepuod, KOTophlft BH Ha mpodeccioHanbHOM
ypoBHe obecnetupan coop 1 00padoTKy MH(POPMAaIMK, aHAMTHS €, KaK B Mac-
mwTale cTpaHH, TaK M B PperMOHaX, etall IPOTHO3 KPUMHHOTOTHUeCKOH CHTY-
anuM M ee UsMeHeHMA TOI BAMAHMeM Y/Ke JefCTBYIOINIMX 3aKOHOB, paspadba-
THBAT NPelIokeHHd N0 UX KOPPeKTHPOBKe WIH MPUMHATHIO HeOOxOmMMHX
HOBHIX 3aKOHOB. [TpencrapnaeTca, Takoi KPUMMHOTOTHYECKHH HeHTP Hemeco-
oBpa3zHo co3naTe Npu ATMUHMCTpalK [TpesmaenTa YKpalHel ¢ TeM, YTo0b
OH CBOeBpeMeHHO oBecledlBan IMABY rocyHapcTBa BRICOKOKAYeCTBeHHON HH-
dpopmariiers, COIMATEHO M 3KOHOMIUECKH ODOCHOBAHHEBIMM HaydHBMY Npel-
noxkeHMAMM 1o ofecredeHno 3w pekTHBHOrO rocymapcTBeHHOTO yIIpapie-
HuA. JeATenbHOCTE 3TOr0 HeHTpa A0MAHA KCOPAMHUPOBATRCA ¢ HAyTHHMH M
OllepaTHBHHMM HOApasieleHHAMH CHWIOBHX MHMHUCTepcTE. BHIONHeHMe oT-
JeMbHEIX 3QTaHMi Ha AOTOBOPHOW OCHOBE MOKET NOPY4aThCcA HayuHO-
HMCCTENOBAaTENBCKUM MHCTMTYTaM M By3aM 0 OO0 HocTenyeMol mpo-
GrreMHL.

Henrsd He oTMeTuTh, 114 GopelH ¢ kKoppyIumen paspaboTaH U BHeOpeH
B 3aKOHOTATeNbHYI0 MPAKTUKY PAd Mep OTBeTCTBeHHOCTH HOBAIIMCHHOTO Xa-
pakTepa. B yacTHOCTH, 3aKkeHOmaTenbcrBo EC 1 MHOMMX cTpaH Esponn npen-
YCMaTPUBaeT, HalpHMep, TaKiue B3HCKaHMA 07 IPHUIMIecKuX JTHIl, KaK: OpH-
OCTAHOBKa HeKOTOPbIX Ipas (Tomnannis, ®uanannma, JTurea); sanpelueHme
onpereneHHON AeaTensHocTH (TTonea, Punngannua, EC, JTursa); sanpere-
Hl¢ BBIIONHeHUs ONpeleleHHHX TelcTBHA, TaKMX, Kak ydacTHe B myOmiru-
HEIX 3aABKax Ha Nogpad, BHOYCK KOHKPeTHHX TOBApOB, 3aKMIOUeHMe KOHTpa-
KTOB, peKflaMHad OedTelbHOCTh M T.A.; JTHIIeHHe TPelOcTaBIeHHHX IEIOT, B
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YACTHOCTH, CYyOCHOMMA FITH HaTOTOBRX NpeuMylnecTs (Ppanums, [onnangra);
3anpelleHWe 3aKIOUaTh ONpefeneHHHe COIVIALIeHMHA, BHIYCKaTh LeHHHe
OyMarw, mony4aTh CyOCHONH, IBIOTH HTH IpyTHe Ornara oT rocyJapcrea (Mo-
TI0BA);, 3aKpHTHE JeATeNbHOCTH NpedNpHATHA HIM ero OTOe[BHEX Ioapas-
Jenos Ha onpegeneHHHN cpok (EC, TNonvma, lonnanmua, Jlutea); mukeuoa-
A oprHadeckore muia (Jlurea, Monmosa, 3croHMa M Op.); sanpelleHne
MOTB30BATECA JOTALIMAMHM, CYyOBeHIMAMY, OpyIuMH ropMaMu <hHHAHCOBOW
MOMOIIM U3 NYOMHIHEX CPefCTs; 3allpellleH e IoIy4aTh IyOniTHHe 3aKasty;
3anpelleHne MONB30BATHCA MOMOILBKY MeAKIYHapOTHHX OPTaHM3ALIMIA, Uile-
HOM KOTOpBIX gengerca [Nomeia (Tonelina); HckoueHe W3 yUacTHs B OOro-
BOpax, KOTOpHe 3aKTIYaloTcd OT MMeHW rocydapcrBa; sanpelleHue obpa-
IATECA ¢ MyOMHMYHHM IMPU3HBOM K pPasMellgHMI BKIadoB MITW IeHHHX Oy-
Mar; 3anpelleHne NyckaTk B o0 palleH e Olpefe/eHre YeKH HITH IO/IESOBaTh-
¢4 KpedWMTHHMM KapToukaMmu (Ppanumd); nybnukaiia cymeBHoro pelieHms
(Punnann s, Fonnannus, Jursa, dpannis, Bensrua u ap.).

Ellle KIIacCHKK JOPeBOTIOIMOHHOTO YIONOBHOIO Hpaka MOMYepPKHBAaIHM,
YTO KPHMMHHATHM3ALMA JeaHHA — Mepa MCKIrounTenbHad. K Her Hamo mpube-
raTh, KOITA MHBEIE CPelcTBa OXpaHMTeNbHEIE OKasaTuch He sdwhekTHBHBIMM.
IMosroMy npencTaendeTca pasyMHBIM, B IellAX NpenylpexieHud MepepacTa-
HitA TPOTHEONPABHOTO MOBSAeHN B IIPecTYIHOS, PaccMOTPETh BOSMOXHOCTE
HCIIONB30BAHUA OIPeflelleHHON YacTH MepedHCIeHHHX Mep B KauecTBe XO3A0-
CTBEHHO-IIPABOBBIX CAHKITMHA, JOTIOTHHE MMM X039 ACTBEHHE 1 KOMekC YKPaHH.

PaBoTH, Kak BUIAMM, BO3 M MalleHbKad Telekka. [TporpaMma onTuMmsa-
LM 3aKOHOTBOPUECTBa B PAsHBIX BAPHAHTAX CYIIeCTBYeT NaBHO, IOTYIM K WX
peanusalii HepUOTMUecKH TpelIPHHHMATHCE, HO NpodieMH GHIIW M OcTa-
FOTCA.

Boawuixe npoGaeMsl "MaJdHX 3aKOHOB"

Cregyiomuii Mo BaKHOCTH 3TNl - NpoIeccya-
% TH3aLMA NopAdKa NPUMHATHA "ManHX 3aKoHOB"
' - HOPMATUBHO-NPABOBHIX akToB. [lapamokc,
TpyOUM O TMaKeTe aHTHKOPPYNIHMOHHHX 3aKO-
HOB, a 3akoH YKpauHH "C HOpMaTHBHO-
MpaBoBHIX akTax” B JAHHOM KOHTeKCTe BooDile
He paccMaTpuBaeTca. PermaMeHTHUpOBaIM Jaxke
MaKCHManbHO ACHYCTUMYIO CYMMY IOJapKa YMHOBHMKY, @ BOIIPOC O MPUHA-
THHM MM Ha OCHOBe 3TOTO 3aKOHa pelleHMH, 3a KOTOpPHe JaloT "nojapKH', ocTa-
1ca "za GoproM”, Ges geTanbHON NpopaboTKH.
OtmernM, 3akoH YEpauHbl "0 HOPMaTHBHO-NPABOBLIX aKTax" MMeeT -
HY M3 CAMHX JIUTeTRHHX NApIaMeHTCKHX HMCTOpHTL Brepetie ¢ TakMM Ha3ga-

5
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HIeM 3aKOHOIPOEKT paccMaTpHBancd MaplaMeHToM elle B 1997 r. Ha pacemo-
TpeHMe HapOTHHX AeNyTaToB HHHeIIHero <o3HBa BepxopHoft PagH mpoekT
3aKOHa Haxomuncd Gollee Toma, MocTe NPUHATHA ObIN BeTHpoBaH [TpesineH-
TOM, KOTOPHIH KOHCTaTHpoBaa 39 (1) HedocraTKoB. 3TO M HecoBepLIeHHAs Tep-
MHHOMOTHA, M KOWTH3HH ¢ OlpefleleHHeM MepapXxii HOPMAaTHBHO-TIPaBOBH X
aKToB, ¥ HelesympedHad NOSMIMA OTHOCHTENBHO TOCYIAPCTBOHHOM pervicT-
Palyi HOPMATHBHO-IIPABOBHX akTOB. OH Oy8mpyeT HOPMH NpaBa, KOTOPHE
comepXKaTcAd B IPYTHX HOPMATHBHO-TIPABOBHX AKTAX; ero TeKCT He ABIIETCA
ACHHIM, TETKHMM, MOHATHHM, CHKaTHM, KOMIAKTHHM M IOCITOBATeTbHHM;
HapyIlleHH TpedoBaHMd K NpeaMOyile, TepMHMHONOTHM, K colepkaHMIO 3a-
KniounTenbHHEX M [lepexonnevix nonoxkenudt. Pasgen III sakona, peryampyio-
LA BOIMPOCH HOPMONPOeKTHPOBAHMA, TIPOTHBOPRUMB, He COmepkal Mexa-
HM3Ma CAHKIMY 32 HeMCIOMHeHUe ero TpeGoBaHMFL, TO eCTh M3HAYanbHO AB-
n4ancA MepTEOpOXKIeHHBM. BeTo GHIO IpeomoneHO HeHOW MCKTIOUEHMA U3
TeKCTa MHOTUX CYICTBRHHH X TIOMOKeHM I,

Mesxny Tem HanGonee pacnpocTpaHeHHasA cdpepa, e CTATKMBAKTCA C
PasryIoM BOTIOHTAPH3Ma CYOBeKTH XO3MHCTBOBAHMA M OCTATEHHE TpakTaHe,
ITa Ta, KOTopas perflaMeHTHPOBaHa BCIKOTO poda NOT3aKOHHHMM HOPMAaTHE-
HO-TIPaBOBEIMM aKTaMH.

OCHOBHOT MTOKa3aTeNb B3ITKOSMKOCTH — KOTHYECTBO PellleHMH CyDbek-
TOB XO39HCTBOBAHMA, TPebyolix CaHKIMOHMPOBAHMA UM COTTACOBAHMA ©
YMHOBHMKAMHM PasHBIX CTPYKTYp. Ecrm, ckaxem, B ©PI ona oTKpHTHA npen-
npuaTHa Tpeyerca 2-4 paspellleHis, TO B YKpaliHe Tpe(yeTca JoCTy4aTeCH B
62 UMHOBHMYEBMX OKOIIKa, TOMBKO AN ONNATH PacxomoB MO peTHcTpallii
OpednpHATHA W MOAYYeHHA THIeH3HH HeoGXOOHMM CTapTOBHF Kammuran He
MeHee 1000 gon. CHIA. Haxe Tam, e cornacoBaHie, NpeIloToKuM, Heodxo-
Jumo, Gega — obmIMe HeoOOCHOBAHHBIX TpeOoBaHMH K o0beMy M KauecTBy
sallpalliBaeMO MHpOPMaliMK, ATOTMYHOCTE YUTOBUMI MOPATKa ee MOTyde-
HUA M IpencTaBIeHus.

Ans uamocTpalii BOSEMeM OTWH, He CAMEBIA MOKA3aTelbHHN, pHMep.
ANBOKAT KYITHT YaCTHYIO KBAPTUPY C LIeTBI0 cosgaHus cpoero oduca. MuTtap-
CTBA ¢ BHEBeTeHMeM KBapTHPH B clyxXeBHoe MoMelleHMe OBMIeHM3BeCTHEL -
XOOMTh He TMepexoduTh Mo CcIykKeOHHM KaOMHeTaM. A TYT ellle 3ajada - M3
OKOHHOTO TpoeMa ¢oenarh ABePHON M NPUCTPOMTE AT CTyNeHeK. AHeKIo-
TOB He TMepeuecTk. [Tocne cormacopaHmd ¢ TPenmpUATHAMY, SKCIUTYaTHpPYIO-
MMM HaseMHHe M NoI3eMHbe KOMMYHUKALIMH, IUIA OTBOTA NOT 3TH 310CUac-
THBIE CTYIEHM yYacTKAa 3eMTH NICIIAnbio, Kak 3HAUMTCI B opMIMATBHEIX

! Ogay w3 KpuTHIecKMX omeHoK o Hacamor A. 3akoH o sakoHax. // HOpumiraeckaz
OpakTHEa. - 2009, - Mo 49 (624). - C. 6.
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HokyMeHTax, 0,0006 ra (Im DOCTYIIHEee - LIECTE KBAOPaTHEIX MeTPOB), TpeBye-
TcA opOpPMHTH 3aKa3 B "JIyraHCKOM TOCYIapCTBRHHOM KOMMYHaTBHOM! 3eMITe-
YCTPOUTENBHOM MpennpuaTii”. TaM BHauale cocTaBIgeTcd MPOeKT OTBOOA
3eMeNPHOTO y4YacTKa, I[He Ha TPUHaAUaTH CTpaHWIaX OIMUCHIBAETCA, 4YTO
MMEHHO IaHHH 1 keHTaep OyaeT genark. Pabora, BMIMMO, HacTONBKO CIIOKHAS
M HeCTaHIAPTHAA, YTC OIIaTa ee COCTABIgeT AOBOTBHO KPYIHYIO CYMMY. 3a-
TeM ellle OIMH 3Tall - COCTaRTeH He TeXHHYeCKOro ordeTa o8 oTBoIde 3eMelbHO-
IO Y4acTKa. 2TO IepellleTeHHas CpelcTBaMM COBPeMeHHOM OPTITexHMKN IIa-
HOYKa B CeMHAILATD JIMCTOB CeYIOLILTO COOePKAHMA: TIOACHUTeNTBHAA arH-
CKa, TexHWUecKoe 3adaHle, TPedcTaBTeHHOS 3aKa3IHKOM pellleHHe TOpUcTIon-
koMa o0 oTBOIe 3eMITH, reofesiueckas YacTh, Tab/ria cBeleHU A O 3eMeTbHOM
YUYacTKe, pacdeT YacTH 3eMefIbHOTO Y4YacTKa B OKOMOOOMOBOW TeppHTOPHH,
AKT OTBO/IA 3eMeTbHOTO YIaCTKa, aKT YCTaHOBIeHUA IPAHUL] 3eMefTbHOTO y4acT-
Ka, KapTorpaMMa BHIIOTHeHHBIX paboT, Tomorpadyidecknid IaH, cUTYaLly-
OHHHW IIIaH, IIaH BHeLIHMX IPaHul 3eMelbHOTO YUacTKa, KaTaIor KOOpIH-
HaT YITOB NOBOPOTA I'PaHMI, 3eMeNIBHOTO YYacTKa, akKT Mepedadui MekKeBhIX
3HAKOB MO KOHTPOIE 33 COXPaHHOCTBIO (PeUb MOET O YeThipex 3abHThIX KO-
THIIKAX, K KOTOPHM, BHOMMO, TpeOOBa/IOCk NPHMCTABHTE CTOPO/Ka), abpuce
3aKPeIUTeHHBIX YITOB MOBOPOTOR, CXeMa KOOPIHMHaLlMM, Tabnula cTPYKTYp-
HEIX 2MTeMeHTOB. K oTueTy nprmaraeTca JoMOTHeHMe Ha YeTHpex CTPaHMIAXx,
osariasleHHoe "BHIHOC B HATYpe OCell OTIeNTBHOIO BHEILHETO BXOma B IOMe-
LIeHHe IO agpecy.--.".

OTMeTHM, UTO 3TAHMe, K KOTOPOMY IPUCTPAMBAETCA 1IeCTh CTYIEHEK,
npoctoao Bes Mamoro nofaseka. OHO 0503HaUeHO Ha IeHIUIaHe TOPOoaa U Ipy-
IMX CXeMax B TOPHCIONKOMe, OdhiIManbHadg BHKOIMMPOBKA U3 HHMX IPOeKTH-
poBLIMKY BHIa mpefcraeneHa. Ho, BMIIMO, MOOpasyMeBaeTcd, UTO B YOTOBH-
ax HonGacca MOTyT OHTbH KaTacTpodpiieckue INOOBMKKH TPYHT&, IIOSTOMY
HpoeKT NpelycMaTpHBaeT MpoBeleHMe “reodesiueckux paboT mo mpuedske
YINIOB MOBOPOTA 3eMebHOTO yUacTKa B CUCTeMe KoopauHar r. JlyraHncka. 3a
MCXOMHBIE IYHKTH B3ATh IYHKTH FOPOACKOW MOTHIOHOMETPHH. .. Famepenue
YINIOB IIPOM3BECTH TROOOIHMTOM, M3MepeHue IIHMHE CTOPOH MPOU3BECTH C I0-
MOILIBEO PYIeTEN. Xof obcuuTars Ha 2BM (1) o nporpamme "TOTIOTPAD"2,

3amoueHle IO OTBOOY 3eMelbHOTO YYacTKa JaeT TOpodcKas CaHWTap-
HO-2NHMOeMHMOJIOTHYeCKas CTaHLMA, B KOTOPOM OTpakaeTca penbedy, BHMO Ipy-

1 Cormacuo Koncruryvipmd VEpaMHEI TOCYIAPCTECHHAA M KOMMYHATEHAA CODCTBEHHOCTE
pasbedeHH.

* HemomaTHo, mogeny B Ham gek. HTIT He Orina sameficTEOBAHA CREMEA 13 KEOCMOCA HITH, Ha
X¥IOH KOHeIL a3poPoToCheMEA. PasMep OIWTATH 3a "paboTy” i Bes Toro HeMaTbi (0] TeICATY
TPHBEH) 1/IA DOTOTHEHWA MECTHOTO GIOIKETa ¥ COMEPRAHMA COTHH THHOBHHUEOE MOAHO GRITO
GBI TOBECTH 0 KOCMIIeCKOTo YPOBHAL
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HTa, BBICOTA CTOAHWA PYHTOBHX BOH, Haliuue 3ab0l0YeHHOCTH, TOCIOACT-
BYIOIIHe HalpaBIeHUsA BeTPOB, XapaKTepHCTHKa BOSMOKHBIX BTHAHMI 00bek-
Ta CTPOUTETIBECTEA Ha OKPYAKAKLLYID Cpely M FMIMeHMYecKie YOTOBUA KI3HIM
HaceneHus, BOSMOKHOCTL OPTaHMB3allMM 30HH CAHWTApHOT oxpaHel KomIimekc-
HOe 3aKTII0YeHle JlellaeT TAKKe YIpaeleHHe apxXUTeKTYPH W IPalocTpoeHNs
ropcoBeTa, TOCYJaPCTBRHHH T apXUTeKTYPHHF Ham30p U Op., XOTA NpoeKTHasA
JOKYMeHTAllMA Ha M4Th CTYNeHeK M KO3Hpek (HaBec) Hal, HMMM BHIIOTHEHA
Muacturytom "Tpaxgannpoext”. CocTaBIaATh M NOIMHMCEIBATE 3TH TOKYMEHTEL
BHHYKIEHB yBakaeMble IpodPeccHOHANH, SaHATHE JeCTBUTENTHO BaAHHM
a4 OOLIeCcTBA TemoM.

Snones NpodomKaeTca. ATBOKAT BHINEN Ha MeHCHIC M coan odprc B ape-
HOY YacTHOMY MpednpuHMMaTeo. [JaBel yIpocTUTE pacueTH 3a KOMMYHAIE-
HBl@ YCIyTM, JOTOBOPUIHCE, YTO MpedlpHHHMMATenh odbOpMIAeT 3TH Mpole-
OYPH Ha cBoe MMA. Bee Guimo xopolllo, HO HACTYIIIT KPU3HC, TIPenpiHMMa-
Telb Pasopuica, yexan B HeM3BeCTHOM HalpabTeHHH, He YIIaTUE HOopAdKa
200 rpH. 3a MOCTEOHMI MecAll 3a NOTpedNeHHYIC 3NeKTPo3HepTHIC M He pac-
Topraye gorosop ¢ QOO0 “IlyraHckoe »HepreTHueckoe obbennHenne". IMome-
nieHue BCKOpe B3A1 B apeHay Opyrou npeanpuHiMaTens. [Tpuxoqur GH eI
agBOKAT K dHepreTHKaM, o0BICHAT CHTYAIHIO M MPOCHT HepepopMiTh No-
KYMeHTH THOO Ha Hero, mM00 Ha HOBOTC apeHOaTopa. 3agomkKeHHOCTh CoTTa-
nraetcd norackts. He TyT-To Gmmno. ITpuHATE DeHBEIM OT A,pYTOTO THIA SHep-
TeTUKH M0 KaKMM-TO MHCTPYKIMAM He MOTyT. PacToprHyTh gorosop Oes cor-
nackd UCUeSHYBIIEro NpellpiUHUMMATeTd TOKe He MOTYT. 3a HeyIUIaTy CBeT
OTKTIOUMITH. PacueT ¢BHMOeTeNbCTBYeT, 4To OthulManeHoe odopMIeHme Tpe-
Oyemoll JOKYMEHTalMM, Aake IOCTe YIAKUBAHMA AKODH HepaspelrMbix
KOH(VIMKTOB, 3aMMeT He MeHee MecAlla. OcBellleHid B odlice Boe 3TO BpeMs He
Oynert.

OmucaHife Boero, 4To ObINO Oanee, 3afMeT OecATOK CTPaHMIL OTMeTHM
Hamubonee uHTepecHoe, Oduc, NOBTOpAeM, B KOMMYHATBHOM J0Me. BIeKTpo-
ceTu B HeM 0o01IHe, cTaHOAPTHHe. B sHepreTideckoM ofbelMHEHIM XPaHATCA
JOKYMeHTH, M3 KOTOPHX BMIHO, YTO HMKAKHX M3MeHeHMI B CeTh He BHOCHIL.
Ho nyxHO ofbe3THTh N4Th OpTaHU3AMMH, T 3aHOBO COCTABAT M COTMACYIOT
abcoloTHO TOXOeCTBeHHBIe TOKYMeHTH. OB Haesn - nopamka 150 kwm.
Emte getane: mpreM NoceTUTeNeN B pAde opraHu3aniuil OMMH AeHb B Helenmo,
M Boero Oea daca. Kak u B penwuiayined >muscde, 30eck TOXKe ecTh "H3IOMIH-
Ka", opopmMIeH e JOTCBOPa 3MeKTPONOCTABKH OCYLIeCTRIASTCA, @CIH aCoHeHT
OPOATET KYPC BOCEMIMYACOBHX 3aHATHII O TexHHMKe BesomacHocT. Hanpg-
JKeHue B ceTu B ocprce — 220 BOMET, ABe PO3eTKHM, [Ba BHIKIKMATENd, 1Ba CBe-
THILHHMKA Ha IOTOMNKE, KOMITBIOTep M BeHTHIATOP. Y MHOTHX TOMOXO3ACK
3MeKTponpubopos Ha nopagok Gonbmie. HoBRI apeHIaTep HMMeeT BhiCIIee
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TexHHUYecKoe oBpasoBaHiie, IO COBMECTUTENBCTBY MpenomaeT B Byse. Hitkakiix
OTTOBOPOK {"3HaeM Bac, AMIIOME MOKyIaeTe"). 3a o0ydeHe TpebyeTca BHeC-
TH oI1aTy. CoaBaTk 3aueT 110 Pe3yIbTaTaM YOBOSHMA NONyYeHHEX 3HaHMI He
Tpedyerc.

[oHATHO, ynpaBneHMe He MOKeT OCYLIeCTRIATRCA Ges SlopoKpaTHsanimi
adopMiIeHHa ero mpouenyp. HuHHe npedmaraioTed pa3syMHble OpHHLIMITH,
OPHMEHTHPOBAHHHE He CTONLKO Ha 3chdheKTHBHOCTE YITpaBIeHU, CKONBKO Ha
HmpedoTepaiieHie Koppynnuu. Hanpumep, paspelnerue Jo/DKHO GHTB BHIOA-
HO B CTPOTC onpedeneHHEI cpoK. Bridaua paspelieHusa paHee YCTaHOBIeHHO-
IO CpoKa - KOPPYILMA, 3a0epKKa - MpoBoKalia B3ATKH. EcTh JeficTeeHHHe
MpedIokeHMA, AeNaloliife B KOHKPeTHHX CMydadx OecHoNesHOCTE BIATKH.
Tak, seMTH CeNBCKOXO3AMCTBEHHOTO HasHAYeHNd, MepelaHHble TPakIaHMHY
WIM CyOBeKTy XO3SAVICTBOBAHMA, M3BIMATCA B DecCIOpHOM MOPAOKe, eciu
UCTIONB3VIOTCA B Apyrux Hemax. OnHaKe YHHMBepcaTbHHEX PellelToB, BHIHMMO,
HeT. He mpeTeHnya Ha NOMHOTY, HIPUITIACHM YHTaTelld K obcyKIeHHIO OOHOro
13 peliieHHit MpoBieMel B 4acTH NpHBeTeHHH X BHILE TPUMePOB.

He cekper, uTo coTpyaHukM YOpasleHMA TocyJapcTBeHHOM OXpaHH,
obecneunBaioie Ge30NacHOCTL PYKOBOIMTENefl CTPaHH, NOTyYaau HHCTPY-
KTax: "PebdATa, OTHOCHTECh K NOMTYyIeHHOMY BaMU 3aJaHHMIO Tak, CTOBHO BH €TO
JenaeTe NepBHI pas". TaM — MOHATHO! CTAHTAPTHYIO CXeMY OXPaHH Mpeodo-
neeT 3axyOanHi TeppopHCcT. A Tellepb BIYMAMTech: MOYeMY Hallle 3aKOHOTA-
TeNbCTBO, NPH3EAHHOe OXPaHATEH AHM3HE U Grnarononyiue rpaxiaH, Gasupyer-
CA Ha CTAaHOAPTHHX popMax M MeToTax, KOTOPHe JerKo NpecaoneBakT Kop-
pynnuoHepsl M npouni ¢dpon? da, ecTe BeKOBBIE TPamMIMI, eCTh THCAUSTET-
HeA MpakTHKa. Ho JKM3HE He CTOUT Ha MecTe, MeHdeTcd, NpuToM GHeTpo, ob-
miecTeo. VIHTepeckl NpedIpHHMMAaTeNel MAoOTo 1 cpedHero Gu3Heca B obbdc-
HeHMH He Hy#HakTod. Ho rocydaperso Ha Beex yrfax IpoBO3IITALLIaeT O CBOH
3AMHTEePecOBAHHOCTH B PasBUTUM 3THX opM GusHeca, 00 uX Momgepxke.
Torma mouemy rocygapcTeeHHas OPTaHM3aIMA, OpTaH MeCTHOIC CaMoynpab-
NeHUdA, KOMMYHaNBHaA cTykBa MocklaeT OpelNpMHMMATeNd 3a CIPaBKOA B
CBOIO MOTBETOMCTBEHHYIO OPTaHM3ALIMI0, BMeCTO TOTO, UTOOB! PelllaTh BONPOC
Ha MecTe?

3a UTO B3MMaeTCA ONNaTa, M He Manada? 3a oueHb HaNPLASHHHN TPy -
KTepK BKIIOUaeT KOMIBIOTep, HaxOOWUT NOATBepATeHre dpaxTy, 4To 3emnd
BpalllaeTcd, HO OOM Ha JAHHOWM YIMIe CTOMT, M 3allofNHAeT TpadapeTHYIO
crpaeky. CHpaBky NPedocTABIAKT B OPTAaHU3ALIMIO, ITe BHAAIT paspelleHie,
oUepedHON KIepK NOTKATHEAeT €@ B NaNKy, KYINMeHHYIO 33 JeHbIHM MpocHTe-
n4. XogaTawe obelaioT: MoTepIlH, CKopo (yke HecKoMbKo meT) Byder “"Enmunoe
OKHO", ByIelllb MeHBIIe BeraTe.

O kaxom "okne”" unn "doprouxe” uger peus? Ecniu rocymapcreo gevicT-
BUTENLHO 3alHTePeCcOBAHO B PA3BUTIM MaNoro i cpefiHero GusHeca, MoCTaBb-
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Te OOMH KOMIBIOTE], CBedMTe Tyda BClo TpebyeMylo uHbpopMalnonHyio Basy,
a Yero He xBaTaeT - He 3arpyXanTe KIUeHTa, MCIONb3yATe CBOU INTaT COTPy-
HUKOR, OHM MONYYAIOT 3a 3TO 3apIlIaTy. 3a00HO Cpa3y CTaHeT BHMOHO, JeficT-
BHTeMIBHO JTM HY/KeH O1A pellleHusA MPOCTeHIIMX BOTIPOCOB Tako# Bopox Oy-
Mar. A KIIUeHT, NONY4YUB paspelleHie, IPUCTYINT K paboTe, SymeT miaTHTh
Ha/loTu WK, B npumMepe ¢ "[opanekrpocervio” - IIATHTE 3a NOTpeOneHHYIC
EKTPO3HEPTHIO, B PAcieT KOTOPOU BCe 3TH YCTYTH BXOTAT.

MokeT MBI TOe-TO UyTh MePerHyIH HANKy, HO 3TO M3BeCTHRIN cliocol ee
BHIPAMUTE.

OnHO BpeMs B QIMHHUCTPATHBHOM MpaBe MHUIMMpOBATach HOBALIMA -
AIMMHMCTPATUBHHT JOTOBOP, KOTOPHM OPOPMIATNCE aIMHHUCTPATUBHEE
VCIYTH, OKasblBaeMHe MpaXTaHaM FocyJapcTBOM M OpTaHAMM MeCTHOTO CaMo-
ynpasneHua. Fges Gomporo pacnpocrpaHeHis, BO BCAKOM CTydae Ha Ipak-
THKe, He TIONy4YiLTa, HO pallMOHANEHOE 3¢ pHO B Hel eCTh, M €70 Hamo Mpopac-
THTE. LenecoobpasHo Tompko pelnarte NpobneMy He MO YacTAM, a BOedMHO,
B3fB 3 OPUeHTHp NporpaMMy Co3OaHMA "IeKTPOHHOTO IpasHTentcTea”. Ta-
Kaf IporpaMMa pealisoBaHa B pAde cTpaH 3anafda, MoKasana BEICOKYIO aHTH-
KOPPYILMOHHYIO 3ppeKTHBHOCTEL.

Ecmu mpogomkuTh TeMy HecTAHTAPTHBRIX MeTomoB Gopbibl ¢ KOpPyIIM-
ef1, TO CTOUT BCIOMHMTE TAaKOW MCTOPHIeCKH npetedeHT. Korma B Benmko-
OpuTaHuM 3apoxkdanca gyTlol, TpeHepH Hepel, MaT4eM JaBali MIPOKAM B
KaKIyK PYKY IO MoHeTke. [Tpecmenyemas 1enb He MMena HHYero odIiero ¢
KOPHCTBIO - HaJIo OBIITO MCKITIOUHTE BO3MOKHOCTE (PyTBOMIMCTOB NO-TTPHBHYKe
XBaTaTh M44 PYKaMI, 3a YTO KOMaHTa ogeepranack mrpady. Cendac akTya-
TbHa 3agava, OamM3Kan Mo TeXHOTOTHY, — HAT0 YMHOBHHMKAM COSOaTh CTHMYIH
He XBaTaTb PyKaMU 3070THe MAYK. [IIa 9Toro, MCIronb3ysa HOBALMK aHITTHIIC-
KHMX TpeHepOB, LeneccobpasHe BICKMTE B PYKM UYMHOBHMKOB HeuTo Oomee
MPUBTEKATETBHOE, YeM B3ITKA,

Kax omun us BapHMaHTOB, JONYCTHMO ¢ HEKOTOPOF MOTH{PHMKAIMer! uc-
none3osaTe ONHT CIIA ¥ pAna apyrix rocygapere. TaM MOpalbHO 1 MaTepH-
aTbHC CTHMMY/IHMPYeTCA KaKTHH IpakdaHmH, coeOIIARILIMA B MOTHIITMIO ¢ CTa-
BleM eMy W3BeCTHOM TOTOBAINEMCd WTH COBEPUICHHOM NpPecTYIUTeHMM. A
eclTid B KOHeUHOM WTOre MO NPHUIOBOPY cyda MPecTYIHMKa MOJBepTHYT
wrpady WK ero MMyLIecTso KOH(UCKOBAHO, He MeHee 25% CYMMEI, IOCTY-
MHBIIeN B JOXOT TOCYTAPCTBa, HepeducnaeTcd MHMIMATOPY PAcKpeITHA Mpe-
CTYITeHUA.

1 B YEpaHie Ha 0AHIaeMY 10 HOBAITMIO GTRMHEKHYICA HAPOIMHEA oMop: "Tlepex ol Ha 37Tek-
TPOHHEE FOCY CTYTH 3aMeT He MeHee OATH /TeT. CaMBIM CTIOEHEM OEAATIONE BOCOPOM3BECTH B
HIEKTPOHHOM BHIE XAMCTEO, C9epPelh, GIOPOKPATHED I BOTTOKHTY ",
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[TaTe net ToMy Hazam, KO.B. Tumoinenko, NpoaHanM3MpPOBAE ¥ POBeHD KO-
HTpabaHOH B cTpaHe, 3adBiTa: "eCTH IPUHATE BCe TIATeXH 3a TOBapPH, KOTO-
PHe IepecekaloT IpaHuily, sa 100%, o mume 10% mocrynamu s Gromxer, 20 -
MpedOCTABMATHCE B BHIOE B3ATOK, a 70% - "opyr apyry npomams”. OT sroro
noTepu GIOOAKeTa, IO CKPOMHBWM MOOCYeTaM, COCTARTATN JeCATKHM MIWITHap-
JoB rpused. Ilo sanHuM HO.B. TuMoineHko, nonydeHue, HanpuMep, paspe-
IIeHHA CAHWUTAPHO 3MMIEeMHUOIOTMULCKOM CTaHIMK crouT or 10 oo 50 ponna-
poe CHIA, ¢puTocaHUTApHHT KOHTpONE - 20 - 30 gonnapoe, BeTepMHAPHHE -
20 - 50 monnapoe, skOMOrMdecki - 10 - 30 Donnapoe, panuonorideckus - 10 -
20 ponnapoB, TaMOASHHHN - 30 gonnapos, NOTPaHMHEA KOHTPOAb Mo “se-
neHHM Koprgopam” (B 0Oxon, TaMoxHM) - 20 gonnapos. Beero Ha youyru Hy-
KHO GbUTo moTpaTMTh OT 140 mo 250 mommapos CLIA. "310 - odpopmmenme
OQIHOTO MHILE JOKYMeHTa BeeMu cnykBGamu. BHxoour, uto "Ipu cpefHen cTo-
HMOCTH pacTAMOKMBAHNA KOHTeHHEpOB ¢ TOBApaMK HapOOHOTO MOTpedneHUd
B 30 - 80 THC. OOINMapoB ero pacTaMOkMBaeT 3a 1 - 2 TriC. gommapos” [13].

Brina paspaGorana nporpammMa "KontpaGange - CTOIT". Ho sckope Bee
BePHYIIOCH Ha KPYTH CBOA. (3aMecTHTeEb TTABHOTO PedakTopa ekeHeTeTbHIKA
"3epkano Hemenn" 0. Mocrosag yTHT: "BHOMMO ¥ Hac B CTpaHe IOKa B3ATKY
He Nallk - Gopela ¢ KOPPYIILIMeR He HauHeTcd...").

Hapafime & mopAdKe KcNepHMeHTa cTaHeM OPUIIMATBHO OTIHUCIATE, Ha-
HNPUMEp, KCHKPERHOMY COMPYOHIKY TAMOXKHM 3HAYMTIBHYK YacTh CYMMEBI
BEIABIICHHOI'® MM M KOHPUCKOBAHHOTO KOHTPabaHIHOTO ToBapa MOCe Peali-
3allMH eTO B YCTAaHOBIEHHOM 3aKOHOM MOpATke. PasyMHBIA demoBek (OT Oypa-
Ka HMKaKMMH MepaM¥ He 3alllMTHIILCA) Ges TpyJa MpoCYUTaeT BCe BHIOTH.
He nago ckynurbes.

INonaTHo, naHalen He SHEBAET, HO 3TO MyYIlle, 1eM HEHEITH:A, HecMOTPs
Ha MPUHHMaeMble YCUITHA, OCTALIAACH TOTYTEeHeBOH, TAMOXHA. DKOHOMIYe-
ckad 3 peKTHBHOCTD JAHHOW Mephl [T TOCYAApCTBa, ¢ YUETOM PealbHOro
COCTOAHMA, B TOKA3aTeThCTRaX He Hy/KIaeTc.

Ha npoGnemul koppymiMM HelMb3A CMOTPeTh TONBKS Uepes NpH3My YTo-
noBHOTO Komekca. Kak He mapamokcanbHO, KOPPYIIUA B OOMIecTBe MrpaeT U
MO3MTUBHYIO POIE: OHA ABIACTCA 4PKMM MHIMKATOPOM OLIHMBOK rocymapceTea
B COLIMATEHONW W 3KOHOMIMYeCKOM OllgHKe OBLIeHApOIHEIX HeHHOCTeN, ABId-
OLIHxCca OOBeKTOM pacnpeneneHs, nepedadr b MoTh3osaHe WM cobCTBeH-
HOCTh <yObeKTaM XO3IWCTBOBaHMA MM OTOeTbHHM IPakKIaHaM, U B popmu-
POBAHMM MepapxMi JOLKHOCTHERIX JIMI, MMERIIMX Ipase PaclopmKaTbhed
STUMIK HeHHOCTAMM. [aBaire saiyMaeMcd, MOUeMY JaloT B3ATKY B MIWLTHOH
TpMBeH 3a NpaBo oOnagaHMa TaKOMBIM YUacTKOM 3eMmu? da moroMy, UTo
oduIIMaTbHaA OlleHKa 3TON 3eMTH HacTOMBKO 3aHIDKeHa, UTO JaKe ¢ MIIIH-
OHOM AOTIOMHMTeNMbHHEX PacxOdoB BHIOOa OT NMpHoSpeTeHmA ouesuaHa. Ho
MoYeMy TOTHA OpH UyTh TH He eXeMecdyHOH MHpOpMaIin o pasodnade
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B39TOYHHMEKOB, He CTABMTCA BOIIPOC O PeBU3MM CYIIECTBYROUIMX MeTOOMK 3KO-
HOMMYECKOH OLIEHKHM COOTBETCTBYIOIIMX KaTeropuil seMent? 3Oeck ke ellle
OIMH, JIOTMUYSCKH BHTEKAIOLIMA BOMPOC: MoYeMy IpaBoM pasdad 3eMembHbIX
VUACTKOB, MMEIOLIHMX CTOME GOMBIIVIO 3KOHOMUYECKYIO HEHHOCTE, HAODSTHITH
YHHOBHMKOE CTOTE HHM3KOTO YPOBHS, BIUIOTE OO Mpedcedareld MOCeNKOBOro
copeTa’?

Mo npepanmio, Ilerp I, crpeMuBIIMiica PUBECTH B MOPAOCK M CTPONHOE
MoAYMHeHHe BCIO TedTelbHOCTD B CTpaHe, 03Beper] OT NOBATBHOIO BOPORCTEA M
OOHAKIB IoOerTIcs ¢ MeHIIMKOBHM MBICTBIO TIOOIMCATh HEXMTPRIF H 3d-
GEeKTUBHEIN BBICOUAMIIMI YKa3: KTO YKpaneT YTo-THOO CTOMMOCTEIO HOPOKe
EePeBKH - Oa 6y,1:(er MOBEIUEH Ha 3TOF CaMOM BepeBKe, Menmmkos OvlrT MHMHM-
CTPOM OTMEHHO MPOBOPHBIM BO MHOTHX CMBICTAX, OTYEro MOCBANIEHHE eT0 B
IUTaH KaMMAHWH MepBoMY HOCHTIO YTPOXAaloImMi xapakTep. OTeeT MeHIIMKO-
Ba MCTOPMA I Hac coxpaHiia. "MuH xepll, - couyBCTBEHHO OTBeYar OH, -
ocTaHelllbed Ge3 eqiHOTO nongaHHoro", OLUeHUE NepclneKTHBY M 2aTpPYIHMB-
LIKCH B MOMCKaX BeCKUX KOHTpapryMeHToB, [lerp oGnoman ol ciMHy ommoHe-
HTa TPOcTh, W ¢ TEM KAMIAHUS 3aBepliiach. YeM 3apeplliMTcd HEIHelIHs
AHTUKOPPYILMCHHAA KaMIaHUs - TIOKaKeT BpeMd.

"BpeMa - IyUIIMI Bpay-IAToAoroaHaToM"”

I Maakunu

P.S. ¥V MeHsa HeT 11 He DELTTO MITTHO3HHI B Ya-
Gy ) i Maciralos OTEeYEeCTBEHHOW KOPPYIILMH |

i - 4 y, HNpUMeHSeMHBIX pefilepckix cxed. Ho yike mocne
Hi - HallMcaHMA CTaTbM, B raseTe "Qakte" (No 45
"‘Wm i 12,03.2010) nogemnace mySmikamis E. Konawe
w Feaird BOJ, KOTOpas OaeT OCHOBaHMe TYMaTh, UTO HH

Iletp I, Hu Bukrop Il uckopeHUTh KOPPYILIMIC B
YKpauHe cBOUMI CHITAMIK He MOTTIH M He cMoryT. Pabyma oTHOCUTENIEHO TH-
MiYHa Y 63-TleTHero KMeBCKoro MeHcHOoHepa MOXUTHIH NacTiopT i cdhabpi-
KOBAITH TOONOKHBI OOTOBOP NPTk UM CBOeil OMHOKOMHATHOW KBapTHPEL
DrcnepTHa AKoOH HogTEepskiana NONIMHHOCTE ero IOOIHCH B JOTOBOpe.
Mok HO no-pasHoMy OLIRHUBATh JoKasaTelTbCeTRa Mo Jeny. Ho ecTe onyH drakr:
TOCTIE TOTO, KAK [TeHCHOHepa BEIUIBEPHYTH M3 KBAPTHPEL, OH HOUeBa'l ¥ TBepPH
Ha DeTOHHOM IMCINATIKS JeCTHHYHOW KIETKH, MOJICTENHE HalIeHHYIO TaseTy.
“Kanoctmasrie coceni BEIHeCTH Ha IUTOIIANKY KelesHYH KpoBaTh, 3aTeM MeH-
CHOHeP IepeceNuicd Ha UepOaK 3TOTO MHOTOIT&KHOIO JI0Ma, OTKyJa Ootee
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IOBYX JIET XOOUT MO cyJaM U cTIedcTBeHHHM opraHaM. (Jlodureca posByxoeHud
YTOMOBHOTC Jefa yIanock TOMBKO Yepes nonTopa rofa).

MoXHO A1 JOMYCTHTE, ITO, HAXOOAIIMACA B SOpaBoM yMe (COMHeHUA B
3TOM He BHCKA3BIBAIOTCA), YeNOBeK NPOoTacT 3UMOR KBapTHPY, He of3apendchk
HOPenBapHTETEHO XOTd OH cofaubert ByIKOM, Ihe MOXKHO YKPHTECH OT MOpo3ay
OxkastlBaeTcd, ecTb CTETOBATENH U CYALH, KOTOPHE TAKYIO BO3MOKHOCTE IOTY-
CKalOT. A Terephb BHACHACTCA, PYKOBOTUTEND IOPHIHYeCKoH HupMH, odop-
MHMBIIMI "cAenKy” ¢ MeHCHOHepoM, TakuM o0pasom obesgommn elle Gonee
70 keapTHpoBnagentlee. M skcnepT, NooTeepOMBIIMA "TOMIHMHHOCTE" TOIIHCH
HeHCHOHEepa, paHee TaBan "olMGOuUHOe" saKTiYeH He 110 AHATOIHYHOMY Tery.

Hert. Brnumo, He Oyaet nagy B cBoeM oreuecTee. Hamo Gerom Gexath B
EC unm eme Kyaa-To, roe BO3pMYT Ha celba o0A3aHHOCTh MIPOBOIMTE XOTA OBl
OObeKTHBHHE cyfelHbe 3KCIePTH3H e Takore poda AenaM. ([IpenegeHT ecTh
€ IMeHKaMM MelBHIMeHKO | YacTHlaMK Yepena [oHranse). fa u ymepd ©
nBHUTeNel HaKMBE MOXeT MOMOTYT Ge3 BOTOKUTEL B3EICKATE B JOLKHOM pa-
3Mepe, Ha 9TO MH SIBHO He CIIOCOOHH,
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ILJL. ®pic

npodrecop Kaden plit KpUMIHATEHOTO [Tpaga i KpMMIHOMOTT,
JOKTOP PHIINHIX HAVK, Ipodecop,

3ACTYKeHWH DI HayKH i TexHiku YKpalam
(Tpuxapmanicorttid opudrotat inchanyn: Jlebidcorozo
depakafinozo ynibepeuntenty Brynphunix cnpab, Vipatna)

JO POSYMIHHA 3MICTY IMTOJIITUKHW ¥ CREPI BOPOTbBH
31 3JTOYMHHICTED TA OCHOBHHWX HATIPSIMIB
KPMMIHAJIbHO-TIPABOBOI ITOTITMKHU

IvTanHa aHamisy 3MicTy nomiTHkM ¥ cdepi GopoTBGH 3i 3710 HMHHICTIO,
AK ¥ IUIOMY, Tak 1 B pO3pisi T CKTATOBMX, B OCTAHHI POKH CTallli HATSBMUaliHO
HONyIAPHUMHM ¥ BITYM3HAHIA Hayli. Bae saxmilleHo Jekiinbka KaHAMIATCh-
KMX i JOKTOPCBKMX QUCePTallif 3 Hix IpolneM, e Gilblle roTyETECA A0 3aXH-
cTy. CYTTeBO 3pocia KITbKICTh NyOnmaKauin 3 mici TeMaTnki. OnHak, 3aranb-
HUF aHATT3 YChOTO MAcHBY IMPH3BOOUTE 0O BUCHOBKY, IO, HaKalb, ¥ OLTBLIOC-
Ti BMIAAKIB aBTOPH CKOHLIEHTPOBYIOTE CBOK) YBArY Ha YacHMX MUTaHHAX, 3a-
THILIAIOTH 0-3a MekaMM PyHIaMeHTanbHi MMTaHHA yCiel BepTHKati nomiTi-
KM ¥ ccpepi BopoThGn 3i AMOYMHHICTIO, Tl 3MICTY, CIBBIIHOLIEHHS CKIAOOBIX
Ta T. il. He BUSHaYal0TRCA OCHOBHI HANPAMY SIK OOMITHKM ¥ cdepi Goporebu
31 SMOUMHHICTIO YIITOMY, TaK i KPUMiHATEHO-TIPABOBOT IMTOMITHMKKH, 4K Ti CHC-
TeMOYTBOPIOIOUOTO eleMeHTy, 30kpema. Cnpoba, 3BMYalHO Ha JOCTATHEQ
3ara7TbHOMY PiBHI, PO3iGpaTHce ¥ IMX NHTaHHAX, BUKTHKaTa Ko nyblikalio.
3BHYAMHO ¥ MeXKax CTaTTi HeMOXTHBO 3po0HTH MOBHMI i NeTanbHMIA aHalis
ycix npobaem. Tomy yeara Hikde Oyde 3ocepedkeHa Ha LeHTPaNbHMX 3 HUX.

SIKIIO NPMIHATH 3a OCHOBY BiIOMe BUSHAUSHHS MOMITHKM, K 3araTbHO-
I'o HallpAMY, XapakTepy JiAMbHOCTI JepkKaBH, MeBHOre Kacy abo momiTHaHol
HapTii, TO NoMiTHKa ¥ opepi Goporsi 3i 3M0YHMHHICTIO NOBMHHA BM3HAYATHCE
(3B1YafHC Ha 3aralbHOMY PiBHI), AK SaranbHMH HANPAMOK, XapaKrep Oifnb-
HOCTi, IeBHOTO KIIacy abo MOmiTHYHOI DapTii y cdepi Goporebit 31 snoumHHIC-
TK. 3BMYaHO, IO TaKe BH3HaueHHA He poO3KpHBac Tl xapaKTeponoTi4HMX
O3HaK, CTPYKTYPU Ta T. iH., ane 014 NOYaTKy Moyke OYyTH MPUITHATE 38 OCHOBY
y AxocTi Gazoporo. Le, no-nepiie.

Io-apyre. IloniTuka vy odpepi GopoThGH 31 3MOYMHHICTIO He € BiIOKpeM-
NeHUM elfeMeHTOM IIOTTHKM depkaei. BoHa € ckTanoeuM efleMeHTOM OimbIil
rmoba/bHIX ABMIL AKMMH € IIPABOBa HOMITHKA JepXaBH ¥ LimomMy. ¥ Biopusi
Bill HEl aHAMI3 MPedCcTABIAeTbCd Be3MmimHIM.

TaxuM YMHOM Yy Iepily Yepry Clil, BU3HAYMTHCH i3 IMTaHHAM IO CTaH
po3poBKN Ta sakpillleHHs NPaBoBOl NOMTHKM B YKpaiHi esarani. Ha npepe-
THKUA Kanb i, KOHCTaTYBaTH, 0 Marbke 19 poKib HesanesKHOCTI B HaILIi
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KpaiHi He 8yno pospobreHo i 3aTeepikeHo, a Hi JOKTPHHY, a Hi KOHLeNIil
MpaBoBOl MOMITHKH JeprKaBH ¥ 38’ A5KY i3 UMM peanisallia NpasoBol NOTITHKHM B
GinelrocTi Haranye BidoMuit y ¢pisumi "GpoyHiecekmi pyx". Bsarami, daxuio
MpoaHaTisyBaTH CIpobi JOKTPHHATBHOTO OCMHMCTIeHHA 3MICTY NpaBoBol MOi-
THKH K 4BMIIIA, TO ¥ BITUM3HAHIA OPABOBIA Hayli OCTaHHIX POKIE MOXHA
3HaFITH THIIE AeKUTbKa Dpalb HAMPAMY NPHCBITeH X Lifl mpobnemi [1, 2, 3 Ta
in1]. Sk HacHigok B YEpaiHi Ha JepkaBHOMY PiBHI He IPHIIMATOCh BiONOBid-
HOT KOHLeNLil OpapoBoi DOMITHKK.2 B panmi pecny®nik konumHsoro CPCP
KOHLeNIil NpapoBol MOMITHKY NPUAMAIOTECA Ta YCHIIIHO BTUTIOIOTBCA ¥ KHT-
1A% Pospobka Takol KOHIENI TOBMHHA CTATH BAKTHBUM HAIPIAMKOM Hidnb-
Hocti MIQ Ykpalnu, ake Mae iHIDIIOBaTH CTBOpPeHHA poboudi IPynu, AKa Io-
BMHHa BU3HAaUMTH Ha OAOKTPUHANEHOMY PiBHI pdll IIWTaHE: 3acajll, HAIPAMH,
CTPYKTYPY Ta iHIII OWTAaHHA L€l NOTTHKY. BaXTuBuM € ysromxeHHA Hallio-
HaTEHOI NpaBOBOi MOMITHKM i3 MIKHaPOOHOKW NPaBOBOi NOMITHMKOK Ha Basi
HignvMcaHix Ta paTudiKoBaHMX YKpalHOW MLKHAPOTHMX JOTOBOPIB.
BaAIMBUM CTPYKTYPHMM e/TeMeHTOM KOHLIeHILT ITpaBoBol MOMITHKYN mo-
BHMHHA CTaTH KOHLENUiA nmoniTuku y cdepi Goporedn 3i smounHHicTION [To-
CTIRHC MiJKpecTioTH 3HATHMICTh Takol OopoThOM, OepAkapa 3OiNCHIE L0
OifMBHICTE JOCTATHEO HEeKOHKPeTHO. CRil4eHb Uil Tesi Barato - e i Tpueane
3aTATYBAHHA NpUIHATTA KpuMiHanpHOTO Kogekcy YKpaiHM (AKa IpHIHATa
FOro 4it He OCTaHHBOI cepel, pecnyBrik Gyemoro CPCP), i HempuiiHATTS
KprMiHaIbHO-TIPOLeCYanbHOTO KOOEKCy, | TOBHe PYWHYBaHHA CHCTeMU NPo-
pimakTHKI 3MOYMHHOCT] 3 HEDPUIHATTAM (IPAKTHYHO 3 1995 p.) BiOnoBiOHO-
IO 32KOHY Mpo NpohilaKTHKY 3MOYMHHOCTI Ta T. iH. Big pospobku JokTpHHI i
KOHUenmii nomitHkn y cdepl Goporebu 31 smounHHICTIO ByOe sanexaTn pos-
pobka MOKTPHH i KOHLENIIA T CKTamdoBHx - KPHMiHATBHO-TIPABOBOT, KPUMi-
HaTbHO-TPOLIECYATBHS, KPHMIHATEHO-BHMKOHABUOL Ta KpHMiHOMOMYHOL (rpodi-
TAKTUYHOI) NOMTHK. o pedi, 0o KiHIA 3anmlaeThod CHiPHUM DHTAHHS IPO
CTPYKTYPY (CKTamoBi} nomiTukm y cepi Gopotebu 3i anounHHicTIO. Cnpodn

1 3BMYATIHO, IO TAK TH iHAKILE 119 Dpo5IeMa AHATAY BATACE ¥ DaraThox Oy HKALLAX.

* [TpMAHATTA DOBrOCTPOKOBHY IVTAHIB 3AKOHOTARI01 TiLThHOCTI 4K HiAK He MOAHA BilHeC-
TH 00 TAKG KOHIIRIIIH, D0 TOTO 5K 3 Bpaxy BAHHAM ix HeBHEOHAHHSL

* Haoprooman, ¥ PecoyGmini Kazaxctad (Yeas TTpesumenTa PecmyOmiky Kazaxeran sim 24
cepoHA 2009 pory Ne 858 "0 KOHIEINMM OPABOBOA DOMHTHEH Pecmy Mkl KazaxcTad Ha
mepron ¢ 2010 mo 2020 roma”, axa Oy7a OpHIHATA BHACLIOK 2aKiHIeHHA TepMiHy i Dolepe-
IHBOI Eormeni opuymaToi v 2002 pord Ha mepion mo 2010 pory[4]) aGo & Pocii (Yras ITpesu-
oeHTa Pociicekol Memepalli gig 6 mared 1995 p. Nob735 "0 pazpaGoTke KOHIEIIIM TPaBoBoi
pedopyu B Pocanickon Oepepammm” [5]).

¢ BUKOPHCTOBY OTH TepMiH "GopoThfa 31 3MOYHHHICTIO" MH B LA Oy DTKALG He BCTYTAcMO
B UCKYCL0 3 THMH, XTO OPOIOHYE BHMEOPHCTOBY BATH LHUH Tepadrm "mpoTimia”, "mkeigania” Ta
T. i [ D0BMHHO GYTH OpelMeToM OKPeMOTo JeTaTbHOTO AHATLAY.
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BKJIIOUMTH 0O Ti CKIany "KpMMiHATICTHYHY NOmTHEY", "moniTnky OP", “cy-
JOBY MOMTHKY", "KpMMiHATbHO-OXOpOHHY", "KpHMMiHANPHO-KapanbHy" Ta iH.
BOauarOTECd HEKOHCTPYKTHBHMMM. OKPiM TOTO, CAaMO BUKOPHMCTAaHHA TepMiHy
"KpuMiHanbHa MOMITHKA", He3EAKAUHM Ha TPMBATHMFA CTPOK 3acTOCYBAHHA, €
HeBINOBIIHIM, TAKHMM, LIO CIIOTBOPIOES T MeTy. Y npenmeT wici nyOnikarii He
BXOTMTE &HAMI3 IMX MMTaHb. BracHa mosumis 3 Horo npueoIy NpoaHalizoBaHa
B Halllux poborax [6, 7].

IMonitnka y odepi Soporebu 3i 3moUMHHICTIO NOBMHHA GyOyBATHCE Ha 3a-
SLAGHIEY PUAIMAAY, Ha AKMX MOBMHHA OyOyBaTHCEh | BCA NpaBOBa IOMITHKA
Vikpainu. o HUX HaleXaTk: OPUHIMI OeMokKparTHsmy (cT. 1 Koncrurymii);
NpPHMHIIMI NepeBar npas i ceobon mroguau (cT. 3 KoHcTuTyuiiy;, npuHmun
BepxOBeHCTBa IpaBa {(cT. 8 KOHCTHMTYNi); NPMHLUMI pPiBHOCTI IpoMaiAaH
{cT.cr. 21 Ta 24 KoHcrHTynil), NpuHIKMI 3B0pPOTHOL Oii B daci {cT. 58 KoHcTiTy-
Lit); TPMHIIMI BUKTIOYeHHA TOABIHHOT BiINoBiTansHOCTI (cT. 61 KoHcTuTyii);
NPMHIMI 3aKOHHOCTI Ta BMHHO! BiAnoBimanvHocTi {(cT. 62 KoHcTurymil),
TPUHIUIL TYMAHIZMY.

CucTeMy cretia bt mpunyuni nonitiuky y cepi Goporedu 3i anouun-
HICTIO YTBOPIOIOTE: IPHMHLIMII HaY KOBOCTI; MPHHIUIT COLIANBHOT CrpaBenHBo-
CTi; IPMHIMI Y3rOIKeHOCTi (PYHKILIOHYBaHHS CKIIANOBHX CHCTeM GopoTeGi
3l 3MOUMHHICTIO; NMPHMHUMII NepeBard 3anoliraHHd 3MOYMHHOCTI; HPHMHLNIT
eKOHOMIT pelipecti; IPUHIMO JOITEHOCTI; TPHHITMIT HEBITBOPOTHOCTI BiOMO-
BiTanbHOCTI.

3aboarnam noniTuky ¥ cdpepi GopoTedn 3i sTOYMHHICTIO € JOCATHEHHS 32
JOTMOMOTOK TPABOBUX 3ac00iB SHIDKeHHd piBHA 3TOUMHHOCTI B KpafHi (IIpu
UBOMY He Cif cTaBMTH Ieped coboko edeMepHOre sapdaHHA I NOBHOT MiKBi-
Janii. Le racno 8yne npuraMaHHO "KpeMTiBCEKMM MpPilHMKaM" i Hag3eidani-
HO JaneKMM Bifl peanift 5¥TTs1, a MeTa — Bl JOCATHeHHA); 3a0e3neveHHA €OHO-
CTi CKIIAMOBMX MOTMTHKM ¥ cdepi Goporedu 31 anouMHHICTIO; 3abe3nedeHHS
NpIOPHTeTHOCTI KPHMIHONOTIYHO! {MpodpinakTHYHGT) NOMITHKN Nepern iHim-
MH CKTATOBMMHM NOMTHEM ¥ cdepi Goporeln 3i 3n0uMHHICTIO; 3abe3nedeHHS
€MHOCTI HaLlioHANbHOL i MiXHapomHOT notiTuKK v cdepi GopoTeBu 3i anounH-
HICTHO.

¥ 3B'93Ky i3 UMM noniTHka y odepi Gopore®u 3i 3aMOUMHHICTIO peatizyerts-
€1 Y HACKUPTHIEX (hopMAY: ¥ 3aKOHOTBOPTIN TiNbHOCTL ¥ NPaBo3acTOCYBaHHL; ¥
MpPaBOBMKOHABYIN TifThHOCTI; ¥ MIKHAPOTHO-IPABOBI A TiANMBHOCTI,

KpuminanbHo-TipapoBa NOTITHEa ABIAC CODOK CHMCTEeMOYTBOPIOIOUHN
elleMeHT MOMTHKH ¥ cepi SopoTEOHM 3i SMOYMHHICTIO OCKITEKH BH3HAYAS Me-
XKi IMOUMHHOTO, a 3BiAcH i cdpepy PYHKIIOHYBAHHA IHIIMX CKIATOBMX. V IbO-
MY HUTAHHI KaTeropMUHO He MOXHA NOTONMTHCE i3 nosuiieto [1.0. BanaGano-
BOY, AKa BBAKAE, IO 3aKOH € "MePLIOOCHOBOIY KPHMMiHAMBHO! TOMITHKH" [8, 22).
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Taka nocraHoBKa NUTaHHA (PaKTHYHO CTaBUTh WOTO 3 "HIT Ha ronoey". He 3a-
KOH Busnadae noainuxy, a nabnaky 8in € pesyapmamon peatizauii nosimuxy Ha pidni
npabonmbopuocns. Take POSYMiIHHE, CTiI 3aYBKUTH, € 3aralbHONPUIAHATHM ¥
HayLi.

Cig 3a3HAUYMTH, WO KPUMIHATEHO-NPABOBa MIOTITHEA {3 TOUKM 30py HOK-
TPMHATBHOTO OCMMCIeHHA) € HafbLTbIl pospob/IeHoIo CKITagoBoIC OCKITBKH €
of’exToM JocninkeHHd Bie Ginbiie 100 pokis. OoHaK, He3Bakaldn Ha TaKMI
"noBakHUI" BIK | HAABHICTE 3HATHOI KiTBKOCTI HayKOBHMX pospoboK, Ha Jep-
KaBHOMY PiBHI, B HALIM KpaiHi, KPUMIHATEHO-TIPABOBA MOMITHEA 3aTHIIACTb-
cd HeopOpMNeHOK Ha piBHI OHMPeKTMBHMX AOKYMeHTiB. BHacmimok mnporo
KPHMIiHATBHO-NIPABOBa TMOMITHKA YacTO PeallisyeThCAd OOCTATHBO XaOTH4HO,
HeTIOCTIIOBHO. SIK HACTTOK YMceNTbHi HeysroIKeHOCT], Koisii, mpodim Ta T. iH.
JlckpaBMM NPUKIaIoM LIBOTC € 3aKOHOOAaB4Ya AiAnbHICTE Bepxosuol Pamu
Yipainu V ckTukaHHA. TTiane 3a 2 poKi i DiATbHOCTI HApOTHUMM OellyTaTa-
MH Oymo BHeceHC 36 3aKOHONPORKTIB, AKI NepebypaloTh ¥ odepi KpuMiHanb-
HO-TIPABOBOT MOMITHKI. | e Pt ToMy, 1O, B KpaiHi Jide "HoeeHbKMIT" KpiiMi-
Ha/IBHMIA KOOeKC, AKWH Le He BCTUIVIM NOBHICTIO “"oDkaratn'. AK Hacmimok 3
ycix BHeceHUX IPONOSHUUIA OpuiaHATO Oyno muire 8§ (22%). 3 npuiHATIX,
NPUAHATTA 3 3aKOHM HANeXATh A0 KOHBeHLIOHATBHHMX, 2 TOPKATUCh NUTaHb
3acTOCYBaHHA aMHicTil, 1 Oy NpHAHATHI BHACTIOOK BUSHAHHA HEKOHCTHUTY-
LifHUMK TONoXKeHs ¢T. 69 4. 1 KK i muine 2 pHOCHTH 3MiHK D0 HOpM Ocobnm-
Bol yacTian KK. 3anmmieni 28 saxkononpoekTie Gyno eigxuneno. [1pu npoMy
Ix aHami3 CBIOYMTE, IO ¥Ci BOHU By/IK CIpAMOBaHI Ha MOCHTeHHA KpHMIiHaTh-
HOT BIITIOBIIATBHOCTI.

Taxuii minxif, 3aKOHOTABLIE Nae MOCTABK CTBEPILKYBATH, L0 PO3YMiHHS
OCHOBHMX HPHHIIMILE i HaIpAMIB BITYM3HAHO! KpHMiHaIbHO-TIPABOBOL MOMI-
THKH 3HAXOOUThCA ¥ 3aKOHOTaBYOMY KOPITYCi He Ha HalleKHOMY pieHi. Cepen
3aKOHOOABLIE NPOOOBKYE JOMIHYBATH TOUKa 30PY PO Te, IO JIEBUM IHCTPY-
MeHTOM BopoTEBu 3i 3MOYMHHICTIO € KpHMiHATBHO-TIPaBoBa penpecid. BucHo-
BKH BYeHMX KPMMIiHATICTIB NP0 MOMWIKOBICTE TaKOTO MiTxony He cipuiiMa-
woTbed. Ho pedi, ofif 3asHaYMTH, 10 i Ha AOKTPHHATBHOMY PiBHI JOCTATHBO
muboKo gocnigxeHi npobaeMit KpUMiHaTizalii Todi AK OpoGneMi TeKpHMi-
Ha/lizanil 11e 3anMIIaeThCA IO 3a YBarolo JOCTIIHHMKIB.

Cmig 3a3HauUTH, [0 YMHHAMA KpUMiHATEHUA KOOeke Hal3BHMYaliHO Ie-
pecOTa)KeHMI (I NpOOoBKye NepecOTAKYBATHCE). EOMHMM LIUTAXOM BHIIPaB-
NeHHA CUTYaLlil € JOCTATHBO CYTTEBa FOTO pechOpMa 3aKOHOMABCTBa PO KPH-
MIHa/MbHY BiONOBiDaNbHICTh. BOadaeThes, 10 BOHA NOBMHHA 3OIACHIOBATHCD ¥
JIBOX OCHOBHUX HAI PAMAX:

- 3anpoBaJKeHHA IHCTHTYTY KPMMIHATBHOIO NPOCTYIIKY i epesid pany
JiAHb 3 KATETOPil 3MOUMHIB ¥ KaTeropilo KPHUMIHATEHMX MPOCTYIIKIE, i
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- yHidikanig BionoeimaTbHOCTIL

Takun UMHOM MOXKHa DOCATHYTH MeTH, 9Ka cpOpMYIbOBaHA BiTYM3HA-
HUMH KpHMiHamicTaMi e y 20-x pokax XX CT. - CTBOpPeHHA HeBelTHMKOIo, CTa-
GiTbHOTO ane KOPCTKOTO KPMMIHATBHOTC KOTEKCY.

Cmbopenna saxonodnficinéa npe xpuminnton npocnwivy. B Ykpaini na ines
3HAMIILIA 3pHMi HOPMaTHBHI paMKH, ¥ KOHTeKCTi peanisanii Konuenmii pedop-
MYBaHH4 KPHMMiHATBHO! IOCTULE YKpaiHy, cxBaneHoi pilnennaad PHBOY sin
15 moToro 2008 p. i eBegeHol B Oito Vkasom [IpeswupenTa Vkpainu Ne 31172008
Big 08 keiTHa 2008 p. Yunmmit KprminaaeHuA Kogeke MiCTUTE ¥ cobi sHauHy
KilBKicTE HOPM (CTaTeM, YaCcTHH CTaTel) AKi BU3HAYAKTL KPHMIHATEHY BiOIO-
BiJaNBHICTE 3a TigHHA, 9Ki 0O CYTi He € CYCHiNbHe He(eseqHUMI, a € collianbHO-
LIKLTHBMMK. BOadaeThod, IO 0O HUX HaleXaTk Ti, AKi nepenBadaroTe MOX-
THBICTD 3ACTOCYBAHHA NOKapaHHA He TAXKYOTo HUK 3 poKH nosOasneHHA BOT-

OnHak y Nepury 4epry HeoOxiTHO JaTH BONCBIOb Ha pad dyHIaMeHTanb-
HUX IIUTaHb, IO BU3HAYAKOTE MiClle CTBOPHBAHOIC HOPMATUBHOTO aKTa B CUC-
TeMi mpaea.

[Mepmie nuraHHA, Ha AKMI HeOOXIOHO OaTH BIONOBIOE, CTOCYETHCA OPMU
CTBOPIOBAHOTC HOPMAaTHBHOTO akra. KoHuennia nependavae npuiHATTA "3a-
KOHY Npoe KpuMiHanbHi npoctynkn”. [logiGna dopma pitoMa cBiTOBOI 3aK0-
HOOABYOL MpakTHKK. Tak, KpMMiHaTbHe 3aKoHOTABCTBO Pecny®miky [Monemri
L0 TPYNY OeliKTie e 3 1932 poky BHUsHaua< caMe B 3aKOHi AKMI HOCUTb Ha3BY
"TIpaso npo nposuHKn”. Lle 3aKOHOOABCTBO iCHYE 1 JOHNHI (3BMYAliHO B HOBIl
penaKiLil).

Hpyruit papiaHT - BHIIMTeHHA JaHOI TPYIM OeMiKTiE ¥ BUOI caMoCTiFIHOL
KHUTH (JacTiHI) ditodoro KK.

I, HapelITi, TpeTilt BapiaHT - IPUAHATTA caMocTifiHOro Komekcy.

[MprpooHo, Mo KOXKHMHE i3 3aIpoNCHOBAHMX BapiaHTIB Oyde MaTH CBOIX
OPUXHABHHKIB I CBOIX CYyNPOTHBHUKIB.

IpencraBnacrbed, WO O1A PillleHHA LBOTO IMTAaHHA, ¥ IIepIly uepry,
CITil Ha JOKTPMHATEHOMY PiBHI, BMSHAYMTHCA 3 THM, IO CTBOPIOETBCA — HOBA
ranysb Mpaga, U4 Wie MOBa Ipo po3lIMpeHHd of €KTa OXOPOHHM, HOPMaMI Bike
icHylouol ranysi?

SIKIIo me HOBa, BiLOCODNIeHa ralaysh CUCTeMUM NPABa, IO MOYHMHAE Ha HO-
BOMY PiBHi 3IiFICHIOBATH OXOPOHY CYCIITEHMX LIHHOCTEN, 9Ki paHillle 3HaxO-
aunped (abo He 3HaXOOMTHCA) i, OXOPOHORK iHIIMX ralysel, TO MOXHa BHIi-
THTH 1 ciendpivHIA TpenMeT, 3a1adi, MeTOd OXOPOHM i T.iH.

SIKIIO cTaTH Ha MO3MILIO, IO MOBA Fide Npo NOJaTbLIMA POSBUTOK BAe
icHyI04Ol Tanysi npaBa, TO BUHMKAE IUTaHHA, - AKMA caMe? SIKIIo KpuMiHanb-

! PoSureca copofa OpoaHATISY BATH IIXOMH 00 0CHOSHIY HADPAMIE CYIaCHOT KPMMIHATTE-
HO-OPaBOBoi MOWHTHKH. 0 He BIEII0TAC i iHILX.
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HOTo, To NOTPifHO KOHCTATYBATH IMpOBedeHHd iCTOTHOI KpMMiHatisalil (1o
a0comoTHCO He BiONoBiJae HaMiueHOl JHII BITYMZHAHO KpHMMiHa/IbHO-
MpaBoBci MONITHKK Ha IyMaHisallilo, 4Ka MATEepIkeHa BITOMMM 3aKOHOM BiT
15 kpiTHA 2008 p.), AKILIO aOMiHICTPAaTUBHOTC IpaBa, TO, AK MOACHHTH NOABY B
cihepi agMiHicTpaTHBHOT BIINMOBIZANTBHOCTI eleMeHTIB BIAcTHBOMY KpUMiHa-
TBHOMY IpaBy?

APTyMeHTOM Ha KOPUCTE TOIO, IO BUHMKAE HOBA Talysk PaBa, € ¥ Iep-
LIy Yepry, amocmitinicns ob’exma oxoponn. Ll caMOCTiAHICTD BH3HAYAETBOA Ha
migcTaBi OMIHKKM MaTepianbHO! O3HaKM - cowdatsrol wwkidabocmi dianna. Topo-
PAYM TIPO IO BiIMiHHICTE, Bid3sHauMMO, IO MU 8yoeMo MaTH CIpaBy He is
CYCMUIBHO-HeGe3me HMMM OiAHHAMY, a i3 colianbHO MIKITIMBUMH, IO BiTO-
KPeMITIOE X K Bill MTOUMHIB, TaK i Bid agMiHiCTpaTHBHUX NPOCTYIIKIB. Bumi-
AU KaTeropil KpUMIHATBHUX ITPOCTYIKIB, YKPaiHCEKMHA 3aKOHOOABelb
LM BHOINAE i HOBUA OO’ €KT, IO BUMarae clieludivHol NpaBoBoi OXOPOHI.
Llert o0'exT gocuTh 00 €MHUT i floTO 0xOpOHA Syme 3HiFCHIOBATHCA crieldid-
HUMU MeTOIaMM.

DaKTHIHO 3IIACHIOETCA Kodurxayia HOBOTO 3aKoHONABCTEA, TIpH IEBO-
MY MOAKHA 3 YIeBHeHICTIo NpOrHO3YBaTH i 1T nomanslM il posBHTOK.

HagemeHi apryMeHTH, IO CBiNUaTk Ha KOPMCTE hopMyBaHHA Binocole-
HOT ranysi CUCTeMHM NpaBa, OMHOYaCHO JAKTH MIACTaBHM 3aTBepIAYyBaTH IIpO
HeoBXiTHICTh pospodKH BOTO OCHOBHOTO HOPMAaTHBHOTO akTa "Kodexcy".

Hactynhe nuraHH:A MoB AsaHe 3 BHSHAYeHHAM [OHATTA TisIHb, 5 AKHUMK
Gyne spincHioBaTica GoporeBa.

€ OBa BapiaHTH BHM3HaYeHHA: KPHMMiHATBHI IpOBMHNM alo KpUMiHaTbHI
MpPOCTY KM,

Jnsa sionosidi Ha e NUTAHHA HeoBXiMHO MaTH Ha yBasi, L0 TepMiHOTO-
TYHO JaHe BU3HA4eHHA NOBMHHE MIIKPeclIoBaTH AKICHa BIIMIHHICTE HOBOI
ranysi cucTeMi npasa. [TponoHosaHa GaraTeMa aBTopaMi HasBa "KpHMiHamb-
Hi TpOCTYNKK" NpeIcTaBnAETbcd HeNPHMHHATHOI 3 HacTYMHMX Higcrtas. [lo-
HATTA "MPOCTYHOK" TPamMILIHHO BUKOPHCTOBYETECA B IPABOBOMY JTeKCHKOHI
I/ BU3HAYeHHA agMiHICTpaTHBHOTO JemikTy. BukopucTaHHA IbOTO K TepMi-
Ha JI/Td [IO3HaYeHHA AKICHOTO iHIIOTO MigHHS MPelCTaBIgaeTheA IOMIKOBHM.

Binbille MpuiHATHUM € TepMiH "npoeuHa" Akui Bon [Jane BusHauae
"BHHA..., B Bomee 3HY. (3Hauenun - IL.@.) oreneyenHOM"[9] .

Hna einnoeini Ha TUTAHHS, AKUA TepMiH BapTO BUKOPUCTOBYBATH, Heod-
XITHO TaKOK JaT TAyMadeHHA 3 NOSHLIA KpHMiHaNbHOTO Npasa i ranysi, mo
Mag YTBOPUTHCE. 3MOUMHM ABTLKTE coBO0 NigHHY, 11O BM3HAYAKOTECA 3 [0-
IMAOQy MaTepianbHOI O3HaKM, AK CycHinbHo-HeOesneuHi. B 1mx mianmAx

1 (I 3a2HaTHTH. I B YKPATHCBKIA MOBL BapiaHTie HaGaraTo GiTelie,
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cy3’eKTHMBHA CTOPOHA XapaKTepH3yeTbesd HaABHICTIO Sunu, Hanibinbllle "aHTH-
TpOMaTChKOTO" CTaBIeHHA cyD'eKTy mo migHHA i voro Haotinkis. HisHHA, Aki
GyOyTE OXOIUTIOBATHCA 3aKOHOTABCTBOM IMPO KPUMiHANEBHI MIPOBMHM, He Ha-
TeKaTHMYTh A0 KaTeropii cy cninbHo-HeGesneuHux, i IxHA cy0'€KTHBHa CTOpo-
Ha He Byle xapaKTepUsyBaTHCd BMHOW, a caMe NMPOBMHOK, SKa CTOITh Ha MO-
PATOK HUKYe, HiK BUHA.

Buxomdau 3 BUUTOBTEHO! OYMKHM, MPedCTaBNAcTbed, 0 NOBHMHEH GyTH
cTeopeHui "Kodeke KpHMiHATEHMX MPoBHH" YKpalHIL.

I me onxe MipKyBaHHA 3aranpHOrC xapaktepy. Hosa ranyse, axa dopmy-
€TecA Oyfle HaNeskaTu 10 MaTepialbHUX Talysed Mpapa, i BUMaraTUMe CTBO-
PeHHA BinnoBiAHOL 191 NpollecyanbHOI ranysi npaea i 6es NpUAHATTA BiONOBI-
AHOTO npolenypHoro Komekcy pedropma 3aTHIIMTECH He3aBePILIEHOL.

BaxnmueuM € MMTaHHA NpO CHIBBIIHOIEHHA "agMiHICTPaTHBHOTO NMpo-
CcTynky", "KpuMiHaleHOI nposuHK' i "smouuHy". ¥ OBOMY NaHIOsi rpyma
KpHMMIiHATBHMX NPOBHH MOBHMHHA OXOITIOBATH NPOMUKHI AisTHHA 1 popMyBa-
THCA AK IUIAXOM "Mepesody” OemlikTie 3 KaTeropil adMiHIPOCTYNKIB ¥ KaTero-
pif0 KpMMiHaTbHMX MPOBKMH, Tak i IMITAXOM OeKpUMiHaTi3aIil paay cKiIamie
snounHie, nepegbavennx gilounM KK Vkpainu. Ho ocTaHHBOT TPy MOXKYTh
GyTH, Ha Hallly OYMKY, BilHeceHi HeTSXKKi 3MOYMHHM (3a 9K NepenbadacTbed
MOATHBICTD 3aCTOCYBAHHA NOKAPaHHA He CYBOPILIOro HiA Mos0aBmTeHHAM BOTI
Ha CTpOK 0o 2 pokie - ¢T. 12 KK Ykpatau).

KpiM Toro, papTe NOBHICTIO MOTOTWTHCA 3 aBTCpaMH, AK BKasyloThb Ha
HeoBxigHicTE DeKpuMiHAaTizallii THX JisSHb, 4Ki BUHHMKIH BHACTIIOK HeoOIpYyH-
TOBAHOTO BTPYYAHHA KAapHOTO 3aKOHOTABCTBA B cpepH, TPATUIITHO PeryIbo-
BaHI iHIITMMH rany3aM i IIpaBa.

IMpu Takifi MOCTAHOBLI IMHMTAaHHA CHiBBIJHOLICHHA B DPO3ITIAHYTOMY
38'A3yBaHHi Gyde IOBHMM i OGIpyHTOBAHMM!.

Vrichixanin uunnozo saxonodnbembn. SIK sarameHoeimoMo, umHHMI KK
Ykpaitn (Ocofmiea 1acTHHA) CTPYKTYPOBAHMI 33 POTOBMM 00 €KTOM 310
UHMHHOrO nocAraHHd. OMHAK TaKMA Ixia TpueoguTe A0 einnobiqHoro i yac-
TO HeBUIIpaBIaHoro Ayomsky. Tak, mue sumie poskpaganta y KK Hapaxo-
ByeThed Binbiie 10. BUHMKae NMTAHHA - UMM PO3KpadaHHS MITAXOM KpaTix-
KM, rpabixy, posboro alo MIN4xoM 3MOBKHMBAHHA CIy:XO00BHMM CTaHOBHMILIEM
{cT.cT. 185, 186, 187 191 KK) BigpisHAcTBCA BT, BUKpageHHA BUKpageHHA, IPH-

' Kpwisamemnit kogeke PecoyOmikm [Tomeima Take CHiBBimHOIICHHET PerTaMeHTYE HACTY-
ITHHM THHOM: ITOTHHAMH BH3HAKTHCA BHKTTIOTHO YMIMCHI MiSHHA, 34 4K TepenfadeHa caHKINA,
3 poxu i Homenre no3GaBTeHH BOMI; OPOCTYIRAMM BMZHAKTECE YMEIIHI i Heobepesdn mismma
2a 4K HepenbadeHo DOKAPAHHA, IO MepeBly< Urpady B passipi Gimente 30 cTapok JeHHO
omnaTi mpari. Yei v Opa BonopyIIeH A (A0MIHITPOCTY IKH), OXOIMIOITECE MOHATTAM "Opo-
BHHOCTI",
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BllacHeHHA, BMMAraHHA BOTHellanbHO! 30poi, BofoBux npunacis, BHOYXOBUX
PeYOBHH 1M pPagicakKTHBHIX MaTepialis abo 3apOTOIIHHA HMMM NUIAXOM 1Ha-
xpancTBa aBo IMOBKHMBAaHHAM CTYKGOBMM cTaHOBMIIEM (cT. 262 KK)? A gum
BiOpisHAETBCA po30ifl 3 MeTOIC 3aBONCHiHHA OYOb-AKOK BIACHICTIO (cT 187 KK)
BiT po3boo 3 MeTOK 3aBONONIHHA, CKAXIMO, HapKOTHYHHMMHM 3acobami (cT. 308
KK)? I TyT i TaM dhamunro sofftchioentoca nocteanna ua faaccricans, a iominaicms
HoAA2RE At | npedmemt nocazanta. ICHYIOUA CTPYKTYPpa NPHIBOIWTE 10 HEBH-
NpaBlaHoro poslIMpeHHa KpuMiHATBEHOTO KOHekey, A0 HEe3pOsyMiluX He-
Y3TOMKeHOCTe! ¥y migxofax go KpHMiHanepHOI BianosiganvHocTi. Tak, Hanpu-
Kilaf, (i e abcomoTHO 3posyMino), ynHHMA KK BcTaHOBTIOE KpMMiHATEHY
BIONMOBIOANBHICTE 3 MOMEHTY AoCATHeHHA 14-piuHOTO BiKy 3a po3biit (mepepa-
XOBYIOUM NPAKTHYHO ¥Ci FOTO BUOHM CT.CT. 187, YacTHHa TpeTd craTel 262, 308).
[Tpr upoMy 3 3aranbHOrO NepemlikKy 3 He3pPOSYMINMX MPUYHMH BHIATac cT. 312
KK, aka nepenGavac BioNoBidankHicTE 3a BUKpadeHHA DpeKypoopie dpakTi-
HO LUTAxoM posbor. BeraHosmowun BIINOBIDanbHICTE 5a po3bol akoHoOa-
Bellb y IepIly Yepry BUSHAYAE CYCIIMTbHY HeOe3NeuyHICTh He NpeaMeTy po3-
KpaJaHHA, a JidHHA. ToMy i BUHMKae IUTaHHA - UM po3Bil 3 MeTOK BUKpa-
JeHHA HAPKOTHYHMX pPedeBHMH OB TAXIMA HIK pos30ifl 3 MeToK BHKOpa-
IeHHS Npekypeopie. Hu He mpoctilte B8ynod y LimoMy BCTAHOBMTH BiOIIOBTATb-
HICTh 3@ KpalikKy, rpadix, po3Gii i He gpobrTH Ix. [ TaKMX MOAKITHMBOCTEH €
moctaTHEO. lle cnyrysano Om yHidhikalil 3aKOHOOABCTBA NPO KPMMiHATEHY
BIOMOBITANBHICTE, JANC OM MOATHBICTD 3MEHILIMTH 3aKOHOIABCTBO MPO KpH-
MIiHQTBEHY BiIMOBITANBHICTE 63 Hpobedents deKpuMinctisansi.
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3ACTYIHMK HadaTbHUKa KadeTpH KPHMIHaIBHOT O ITpasa,
KaHTHIOAT IOPHMIHYHHX HayK

yearcerntt depaxadut ynidepcunient

Brympiiunix cnpad ivent E.C. ﬂiaopeﬁm, Vipatra)

MNMPUYETHICTD A0 3MOYHMHY Y BITYHMIHAIHOMY 3AKOHOOABCTBI:
YIIOXKEHHS IMTPO NOK APAHHSA KPMMIHATIBHI TA BUTTPABHI

I3 nprrinaTTAaM KpumiHaneHoro komekcy Ykpainu 2001 poky meino 3mi-
HUIOCA 3aKOHOIaBYe BPelYIKBaHHA MUTAHE MPMUYETHOCTI O AMOUMHY: TaKa
dropMa npu4eTHOCTI AK "HeToHeceHHA (HeNOBIIOMIeHHA) Npo 3MouuH” Oyna
IeKpuMiHalisoBaHa, IPoTe, 3 ABWIMCA HOBi TiSHHS, 9Ki MAaKTE O3HAKH IIplde-
THocTL cTarTa 209 “Jleramizamis (BiIOMHBAHHA) JOXCMIB, OOepPAKaHMX 3MTOUHMH-
HUM LITAXOM", cTaTTd 256 "ChpuaHHd yYacHMKAM 3T0UMHHMX OpraHizallif Ta
YKPHTTA IX 3TOYMHHOI giAnbHoCTI", crartrs 306 "BuxopUCTaHHA KOLITIB, 310-
ByTux Bin HesakoHHOTO 00iry HapKOTHUHMX 3ac00ie, ICMXOTPONHMX PEYOBHH,
ix aHamoris aBo npekypcopis". OKpeMi NUTaHHS LMX 3TOYHHIB BUBYAITHMCA
BITIM3HAHMMK W 3apyOixHumu paerumu (0.0, OymopoeumM, T1T1. Ppicom,
B.IT. Tiuxym, HO. T'yroposoto, B.O. Haspouekin, B.M. Iprominum, B.T. Posos-
cokuM, A.C. Beninpkum, H.O. Jlonamenko, b.B. BomxenkinmM, asTopoM miel
CTaTTi Too). PasoM i3 THM 3alMIIAETECA, Ha HAIl MOTT4I, HeoOXiIHICTh O3-
HaFIoM/TeHHA GBI M POKOTO KOMMa YUTadiB i3 NpodneMaTHKoR ICTOPHYHOTO
CTAHOB/IEHHd HOPM, AKi NepenBadaloTs KPMMIHATBHY BiINOBIaTLHICTE 3a
OpMYeTHICTE A0 3MouMHy. [3 Ui MeTolo Oyno NiOroToBIeHC LMK
BIOMOBITHMX HAYKOBMX CTAaTe.

Hana poBoTa BXOOMTE OO OEOTO UMKIY T ¥ Hifl MHOK AHATI3YKITBCH
HPUIMCH YIIOAKSHHA PO MOKapaHHA KPMMIHATEHI Ta BHMIPaBHI LIOIO Bpery-
MKBAHHA ITMTaHE [IPUYETHOCTI 00 3M0YHHY.
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B YnoxeHHi npo nokapaHHa KpHMMiHaTbHI Ta BMITpaBHi 1845 p. yuacTe ¥
IIOYMHI OiMUTBCA Ha OBa TOMOBHI BHAM: BlacHe y4yacTh ('yduacTie”) Ta
NPUYEeTHICTE 00 3MOYMHY ("MPUKOCHOBEHHOCTR"). Xoda JedpiHillii ITOHATTS
"NpHMYeTHICTE" B HBOMY HeMae, ane y crarrax 16 i 17 Hasmeamuca ocobm,
npudennt (Kypous Mii - M.T.) oo snoduHy, 00 9KMX BiIHOCHIMCA: TIOTYpadi,
OpUXOBYBadl 1 0co0H, KOTpl He AOHOCHIIN PO I10YHMH. Y CT. 16 npaMO BKasy-
BanoCH, IO 3 MPHYeTHUX T CIPaBi Ta 3TOUHMHY BH3HAIOTEC:

- MOTYpadaMif Ti, 4Ki MAKOUM Blany abo MOXTUBICTE HONEepPeluTH 310-
YHH, i3 HaMipoM {MacThCA Ha yBasi ymucHo - M.I.) abo B kpaltHbOMY BUIaIKY
3aBiIOMO JONYCTITH HHOT0 BUMHEHHS;

- IpHMXOBYBaYaMIL Ti, AKI He MAaIOUM HIAKOI y4acTi B caMOMy BIMHeHHI
IMOUMHY, TiMBKH ICIE OO CKOSHHA 3aBidoMo Bpanu yuacTe y yKpHTTI abo
SHMIUeHHI Woro criigis, abo K ¥ yKpUTTI caMMx 3TOYMHILNBE abo TaKox
3aBiIOMO B3aTH 0o cebe aBo mpumHaTu 1d 30epiraHnd, alo XK Iepedait dit
npogatu iHmrM {(ocodaM - M.I.) sigiGpaHi B Koro-HeGyapk abo X iHIIMM npo-
TH3AKOHHMM 9HMHOM JOOYTI pedi.

Sk Gaummo, sazmanerinb He olingHe oTpuMaHHA, 30epiranHg abo 30yT
MafiHa, 3aBOOMO ONepAaHOTO IMOYMHHUM IUTAXOM, POSINAOATOCA K
PisHOBMI MigHb, AKi cTBOpPIOBaTH O ¢KTHBHY CTOPOHY MIPHX0BYEAHHI 3OUHMHY.

VY crarti 17 Ynoxenna 1845 p. Haronomysanocd, IO NPHIETHHMH A0
WIOUMHY BUIHAIOTLCA W Ti, 4Ki, 3HAIOUM PO 3MOUMH, AKHA 3aMHUCTIOEThed alo
BKe BYMHeHHMH, | MAalouu MOKINBICTE MOBIJOMUTH IIpO Te 10 BijoMa ypany. He
BHMKOHATH LEOTO 000 93Ky [1, ¢. 4-5].

Ocolnuea yacTiHa Hepenfavana BiINOBIIATEHICTE 3a OKpeMi BUIM He-
JOHeCeHHA NpO IMOYHH, IOTYPaHHA 1 YKPUTTA 3JI0UHHY.

Crig 3a3HaYaTH, IO NMTAHHA NPHYETHOCTI 0O 3NOUMHY He ByI10 HOBUM ¥
TorovacHin Hayui. M.C. TaraHumes Haronomnlygae, 1o "crapa" OOKTpHHa BBa-
*ana IPWYeTHICTE PIsSHOBIIOM CIiBydacTi. Tak, BopeT, BisHarouM crieydacTs
AK Oydb-AKy BOMTBOBY [Hil0, AKOIO CHPUAIOTH BMHUKHEHHI) al0 IPOTOBKeHHID
JMOUMHY, | OyIb-gKe HeBTpYYaHHH, 9KHUM 3TOUMHOB MOKHa Gyno samoBirTi,
J0NABaB, WO ¥ 36 A5KY 3 HPOTOBAKSHHAM 3TOYHHY MG HOro MOYATKY B TOMY,
IO BMHHUA YHHMKA€ NOKapaHHA WM HaMAaracTbod CKOPUCTATMCA HacTilKaMig
WOYMHY, yoix ocid, Aki "exnagamuca” B 3MOYMH 00 MOMEHTY 3acTOCYBAaHHS
MOKapaHHA, MOAHA POSITIAIATH AK CHiBy4acHMKiB. Mefiep &e Haromoiysas,
IO MPHYETHICTE - He COPHAHHA 3TOYMHHOMY TiTHHIO MICTA HOTO 3akiHUeHH,
CHpuAHHA 200 MO3MTHBHE — OTC pesynbTaTaM, ado HeraTMBHe — 3acTOCYBaH-
HIO [0 BHMHHOTO MNOKapaHHA [2, ¢ 943-944] TTpuBiuamku nporo mornany
MOALTAMH CHIBYYaCHUKIB Ha TPH THIIH: BMHHKX, TOCOOHMKIB | PIeTHX.

Touka s0py 3rigHO 3 AKOKW MNPUYETHICTE HasHMBATacd CIPUSHHAM
FIOYMHOBI MiCTA WOroe 3apepLleHHA HeGesinCcTaBHO Miggasanacs KpHTHILi, 6o
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AMOUMH 3aKiHUYeTbCd a0 3 MOMEHTY BUMHEHHS BKA3aHOTO B KPUMiHAIEHOMY
3aKOHI JiAHHA, abo 3 MOMEeHTY HacTaHHA CYCHINbHO HeDesMedHMX HACTiOKIB,
NependadeHUX KpUMiHaNBHO-TIpaBoBole Hopmoto. [lomii, aki simGyeanucs
<A UBOTO, MOKYTE MATH 3B'A30K i3 BUMHEHMM 3MTOYMHOM, HaBiTh MOXKYTh
GyTH 1Oro MOTIYHHM NPOOOBXeHHIM (HAOpPHKIAN, NpodaX BHMKPaleHOro
MafiHa, Mo0 3aT0BOTIBHUTH CBOT KOPUCTHBL MOTHBH), ane [i Mogdil He MOKYTh
GyTH 4YacTMHOI CKOCHOTO CYCIiNTbHO HelesledyHOTO OidHHA. KpiM neoro,
OIHICK0 3 O3HAK IIPUMUETHOCTI HeoOxiMHO BBaXkaTH BiICYTHICTE BUHHOIO
3B'S3KY, AKUIA XapaKTepHsy< IHICTh yMMCTY ocib i3 IpUBOOY BUMHEHHS 3M0-
uiHy. Takuil BMHHUM 38'930K € HeBil eMHMM O chisydacTi. Cama ines mok-
TPUHM, LIQ 3TOYUH MPOOOBKYETHCA B DesKapHOCTI W KOPHMCTYBaHHI IIOmaMiu
AMOUMHHOI OigTBHOCTI, CKlagae, Ha OyMky M.C. Tarannesa, "Gesrmimny
uinkoM SenimcrapHy Jikiin” (2, c. 944].

MpubivHKMKK iHIIOTO MiOXOOY OO0 BM3HAYEHHA KPWIMIHOT TP POTH
NpWYeTHOCTI A0 3MOYMHY BUSHABAMM Ii He PIi3HOBMIOM CHIiBydYacTi, a
CaMOCTIFHOK (POPMOIY CHIBBMHHOCTI, JOOATKOBOIK BHMHHICTIO. Lla mozmmis
3HAMILLTA CBOS 3aKOHOTaBue BinOUTTS B TeKcTi HOpM YnokeHHd 1845 p. TTpo-
decop A. JKupses BHIITAB OBa BUAM "CKYMUeHHA" 3MOYMHILE - y4YacTb i
NPUYeTHICTs. [IpHYeTHICTE, 3a [HOTO CIOBaMHM, He € Hi YUacTiO ¥ 3TOYMHI, AK
mucami npo e A. Perepdax i Tedpdrep, Hi ocobmMBUM BU3HAUSHWMM abo
CaMOCTIHUM 3I0YMHOM, AK BeaXanu MirtTepMariep i Kecrnin; 1e, 4k 3asHauas
3aHOep, ocoD/IMBIF, ane He CaMOCTIFHMIL, a OomaTkobmi nounH (delictum
accessorium) [3, c. 16-17, 128-129]. TTpHueTHICTE BOPI3HACTLCA Bifl CHIBYYACTI,
BoHa o3Havae 30BHIIIHE, a CMIBYYacTb - BHYTPIILIHE BiTHOIIEHHI MDK 37T0UM-
HOM i ocobolo, AKa didna mif Jac Horo BUMHeHHA abo 3 NpUBoOy HOTO BYM-
HeHHH; 0co0u, IPHYeTHI DO 3MoYMHY, NepedysaroTe NoBIM3Y roNoOBHOTO 310-
YMHY, TOAI AK YYACHMKHM SHaXOOATHCA BCepelMHI HBOTO; Meplli TOPKaOTHCA
TOTIOBHOTO 3MOYMHY, JPYTi K MMOBHICTIO OXOILTIOKTE [HOro, TOYHILIlE, OXOILTK-
OTBCA HHM [2, ¢ 945].

Hokazsy LBOTO XapakTepy NPHYeTHOCTI, BBaxae A, JKupdes, y Takomy:
1) nprdeTHi ocobu HIKOTK caMi He NepedaroThcd OO CYOY, a TIMBKH pasoM i3
BMHHUMIY; 2) Ha KapaHicTe NpideTHHX OCi0 3aBXOM BIUTMBAE KapaHICTh
y4acHMKiB. Lleft 38'730K, Ha HOTO IYMKY, POSKPUBASTECA TAK: a) IPH HeKAPaHOCTi
MepLItX — € HeNoKapaHUMK | OpyTi; O} Ipu BUABIeH] GiTblIOro 3TOYMHY, HiAK
MABANIOCA CIEpPIy, - 30iIBIYETECA W BINOBIANEHICTE MPpUYeTHMX ocib, i
HaBIaKH, IPH BHABIEHI MEHIIIOTO — BOHA SMeHIyeThCA [3, ¢ 17].

Ha Haln mornAn, HapeleHi TOKasH He MOXKHA BBAXKaTH BH3HAYATBHIMU
/1A XapaKTepPUCTHKH NPHMeTHOCTI Ta 1 BiAMeXyBaHHA Big chibydacti. [lo-
Nepille, He MOKHa OB A3YBaTH [ PUTAIHEHHA 0O KPHMiHATTBHO! BiTITOBINaTE HOCTI
npudeTHUx ©oclb i chiByvYacHMKIB NpenmMKaTHOre 3nounHy. HifcHO, caMe
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iCHYBaHHA TPHYETHOCTI 0BYMOBIeHe MOTePelHiM BUMHEHHAM MPelUKaTHOrO
IIOYMHY, ane I He osHava¢, 10 BIINOBIIaNbHICTE NpIeTHX ocid odyMoB-
TeHa NpUTATHEHHAM 10 BiONoBiganeHOCT 006, 9Ki cKOIMH NpedMKaTHU 3710-
yuH. Hanpuknan, minkoM MOMKIHMBA CHTYallid, KOMH BOWBIA NMepexoByBaTH-
MeTBCA BiT Mpaeocydis, a A0 KPHMiHANBHOI BiINOBiDaneHOCTI Byme npuTdr-
HyTO ocoly, AKa 3a3maneriah He O0IIAHC IPHXOBYBAIa COKMPY, 3a HOMOMOTOK
akoi e BBupcTBO Byno pumHeHo. Tak caMo cMepTE yOuBLI abo BI3SHAHHS HOTO
HeOCYTHHMM He € MiICTaBoo 3BiMbHeHHS MPHXOBYBAYa Bifl BiOMOBITaTEHOCTI.

IMo-apyre, 30inbmeHHA a0o 3MeHIIeHHA BiONOBIOATBHOCTI MPHYETHHX
oci He 3aneXuTb NMILE B KapaHOCTI NPedMKATHOTO 3TOYMHY, Ha IpH3Ha-
4YeHHA MNOKapaHHA BIVIMBAICTBE yCi BMABTeHI obcTapMHM. 30IMbpIIeHHA abo
SMeHIIeHHA BIMOBITATEHOCTI 32 MPHMUYETHICTE (a caMe - 3a BUMHEHHd MPHXo-
BYBAHHA) ¥ 3a/IeAKHOCTI Bl 3MiHM TAKKOCTI BUABTEHOTO OCHOBHOTO 3TOUHHY, B
Ti wacy, komu A, JKupdes nucas csow poBoTy, OiliCHO 3afeskalTo Bill BUSBICH-
HA Ginpore abo MeHIIOTO STOYMHY, HiXK 3Tasanocs crepwy. Y c1. 130 Yno-
AeHHA 1845 p. BKasyBa/nocd, IO NPUXOBYBall 3acyIKYIOTECA 10 NOKapaHHA,
Hepen0adeHOro THM i3 MOCOBHUKIE y 3MOYMHI, COpMAHHA 4KuX He Bymo
HeoBXioHIM /T BUMHEHHS 3TOYHHY, ane THIe OTHUM CTyIeHeM Hiokue [1, . 41].

PaszoM i3 THM Ol 3a3HAYKTI, 110 B HALll Yac TAKOK € 3aKOHOTABYI MPH-
KIagy, KoM CTYNiHb THORKOCTI NpelMKaTHOTO 3MI0UMHY BIUIMBac Ha
KPHMIiHATBHO-PABOBY OLiHKY NigHE NpuxoByBadis. Hanpuxian, sritHo 3 4. 1
cT. 396 KK YKpailHt KpuMiHanbHIN BiINOBITANBHOCTI NiAIATAIOTE IHIITE OCO-
Ou, 4K sazmanerinh He o0igHO NPHUXOBAIIM caMe TLAKHA abo ocobnMBo THK-
KM FTOYHH.

B VnoxeHHI npo mokapaHHA KpWMMIHaNbHI Ta BHMIOpaBHI B pegakiil
1885 poky HOpMH 3aralbHOi YacTHHH, AKi PeryIoBany MMTAHHY TPHYeTHOCT
IO 3MOYMHY ¥ BUsHa4amu i BHOK, 3MiH He 3a3Ha/M, 3MIHMTHUCA TTHIIe HOMepH
cTatet [4, ¢ 38].

Bimomo, o B 1903 poui Gyna 3aTeeplXeHa iMIepaTOpPoM i BidaHa HOBa
30ipka KpUMiHATBHMX 3aKOHIB i Ha3sok "KpumiHaneHe Ynoxkennd". 3rigHo
3 FIOTO TONMOKeHHAMM IIPMX0BYBAHHA | HeTMOHeCeHHs BM3HABANMCA 3MOYHHA-
MM, 9Ki DpPOTHIANK 30ifiCHeHHK MNpaBocyadd. JTOoCHTE CBOepiDHO po3E A3y-
Ballitcd TIMTaHHA BiINOBIIATEHOCTI 3a MPUXOBYBAHHY, LIEOMY Bylo npucedde-
HO YOTHPH CTaTTi - 166, 167, 168 i 169. IpuxosyBaHHA BiOKpeMIIOBAION He
Mullle Bl CIiBYYacTi, ale # Bl KOPMCTYBaHHA IUIOOAMU 310YMHY, 9ke Gyno
BiHECeHO IO MAMHOBMX 3MOYMHIB. Y KpuMiHaneHOMY YioxkeHHi 1903 poky
PO3PISHATOCA PHXOBYBAHHA 3TOUMHHOTO TiAHHA Ta IPUXOBYBAHHA 3IOYMH-
u4. INepiue (cT. 166) nondrano B MOWKOKEHH], YEPUTTI alo 3axBaTi BUHHOK
0cobOK J0KasiB ¥y KpHMMiHanbHIN abo IMBUTLbHIA copasl. ¥V 3akoHI pos-
pisHANOGA 1OBFa BHIOAOKHM: KOMM INOLIKOMAeHI abo npuxobaHi pedi Bke
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NpUEOHAHC A0 KpHMMIHANBHO! 4M UMBITBHOI crpaBu ocobamu, KOTpi
3OIFICHIIOTE PO3CTIIYBaHHA, 9M CYAOM Ta KOMH TaKi pedi Ile Hepigomi opra-
HaM npaBocyamga. [TpuxopyBaHHA snouMHUA {(cTaTTi 167, 169) nepenbauanc
WOro yKpMITA Ta CHPHMAHHA B IPHXOBYBaHHI 0CODM, AKa CKOIMa TOYMH.
KpnuMinanbHum YnoxensiM 1903 poky Gyno nepenbaiueHe TaKok ocobauei
BHIIAOKM NPUXOBYBAHHA, 00 AKUX BITHOCHITHCA ABKa 3 MMOBUHHOK ¥ CKOCHHI
VIOUMHY, 3aBIIOMO BUMHEHMM iHIIOK 0CODOI0; 3aBIIOMO HellpaBIHBa BHOaUYa
3a oco0y, 3BUMHYBaYeHy ¥ 3TOYMHI; BiAOYTTA NOKapaHHA B BUIMAAI NosbabneH-
HA BOJI 3a iHmy ocoly, 3acydkeHy OO HBOTO. BiaNoBimantHICTE 3a HeOHeCceH-
Hg NepenBadanacd KiTeKOMa CTaTTAMM (CTaTTi 162-164 KpumMiHaneHoro Yno-
AeHHA 1903 poky). V ¢T. 162 BcTaHOBMIOBaTacA BIONOBIATBHICTL 3a HeNOBi-
JoMTeHH: 0e3 MoBaKHMX IPMYMH Blati abo ocobi, AKIA norpoxyeana HeGes-
reka, Ipo BYMHeHMI abo TaKHI, IO 3aMMCTIOETHCA TAAKKUA JTOUTHH, 32 YMOBH
MOKITMBOCTI MolepenXeHHd abo NpPUNMHeHHs TAKOTo sMOYMHY. JBi i
HOpMH Nepenfadanu BiANOBIIANLHICTE 38 HENOBITOMITEHHH IO DOCTOBI PHO
BiDOMi IMeBHI TAKKI 37M0YMHM, CrIpaMoBaHi Iporh “BepxoeHoi Bnamu, ced-
nrerHol Ocobu Imnepatopa, Ynenis IMnepatopcbkoro oMy, Ipo OepxaBHy
3pamy, a TAKOK IIPO YY4acHMKIB X 3moukHie". KpHMiHaTbHO KapaHUM BI3Ha-
Ballocd TakKOXK He[JOHeceHHd IIpO IIeBHi MOUMHM, AKI MaTd IHIBHILeH M
CTYINiHb cyCcHinbHOI HeOesnekn. Cy® ekTaMit LMX 3OYMHIE BUSHABATHCA TPH-
BaTHI ocoGi. HemoHeceHHA, BUMHeHe MOCATOBMMIM OcODaMU, BH3HABATOCH
ATYKOOBMM 3ITOBKMBAHHAM.

Imasa VII "TTpo nporugin npasocydan" MicTHIa HOpMY OO 3BUTEHeHHS
Bill NOKapaHHA 3a HedoOHeceHHd alo MPUXOBYBAHHH, AKIIO L CTOCYBANocd
WIOUMHY, ¥ 9KoMy Bpab yuacTk caM 00BMHYBadeHI T a0 WieHH 11oro POIMHM,
a TaKOX AKIILO BOHM Oyi BIH3EKMMI POIIYAMI ITPHX0BYBAYA.

YriM, KpuMinaneHe Yrnoxkenna 1903 poky ve Gyno BeeldeHo B Hiko, i 00
postany PocilicbKol iMIepil 3 TeBHMMM 3MiHaMK Ta TOMOBHeHHAMIM, 9Ki, BTiM,
He CTOCYBanMCed HOPM IIPO HPHUYETHICTE 10 3T04HHY, ByIo YMHHMM YIoKeH-
H4 IIpo DOkKapaHHY KPUMMIiHATBHI Ta BUIIPABHI B pegakiii 1885 poky.

Y mepicn gacy micna moTHeeol pesonionii 1917 poky 1 ax go 1921 poky
Ha TepuTopii YKpaiHu, Aka nepeGysana mig sragoro YHP, Teremana
HHpekTopii 3acTOCOBYBATMCA HOPMH  KPUMIHATBHOTO Npaka Pocifcekoi
imMnepii. 25 mucronanga 1917 poky Ykpaincekow LlenTpaneHow Pagow Gyno
VXBalTeHO 3aKOH, AKUA Mepenbayas, IO BCi 3aKOHM 11 HOCTAHOBHM, AKI TidIH Ha
Teputopii YHP go 27 xoeTHA 1917 poKy, OCKIMbKM ix He 3MiHeHO Ta He CKaco-
BaHO YHiBepcalaM#M, 3aKoHaMM W IocTaHoBaMM YKpaiHchkol LenTpambHol
Pamu, maroTk CIy 11 Hadamni fK 3akoHM Ta nocraHosu YHP [5, ¢ 2] TakumM
YMHOM HOPMHM 3aKCHOIABCTEA, AKI BperyMbOBYBa/JIM NUTAHHA KPHMiHATBHOLD
BIOMOBIOANTBHOCTI 32 BUMHEHHA IPHYETHOCTI OO 3MOYMHY, He 3a3HalM 3MiH i3
vacie YmoxeHHa 1845 p.
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CTpiMKHA POSBUTOK CYCITBHMX BIIHOCHH IHCIA NePeBOpOTY, 3IiACHEHOTO
GinboBMEKaMHM B A&0BTHI 1917 poky, 3yMOBHE i BIOMOBIAHI 3aKoHODABYi HOBe-
mu. Byno ninmano KpuTHIi DOpeBONIOIMHI KAHOHM Ta TPagMLil, YTiM CTBOPH-
TH LIOCH HOBE He BUCTAUYano 4acy, 3HaHb i Hapuuok. Macosi sakoHODaBui
CIPOLIEHHS, ¥ TOMY UMCT A 1000 BPelryIIOBAHHS NMHTaHb NPUYETHOCTI OO
VIOUMHY, NPH3Be 00 MacOBMX MOpYILeHb Npas MauHM. Binem neransho
PO Lie B HACTYIIHIMA CTATTi IHKTY.

Buxopucrana giTeparypa:

1. ¥noxerue o Hakasammax YronoeHeix 11 MenpasitensHeIx, — CT16.: Tumo-
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Bemyck -1V / Taranmes H.C. - CITG.: lNocymapereeHHan Tlmorpac])ua, 1887-90, -
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3. Kypser A. O cTedeHHM HECKOMBKHMX MPeCTYITHMKOR MPH OTHOM M TOM e
npectyIvieHuH / AKupaes A, - Hepnt: Tunorpadne I Maaksansa, 1850. - 147 ¢.

4. Taranies H.C. YnoxeHne o Hakazammsax YronoeHEIx 1 VIcIpaBHTeTBHEIX
1885 roma. Manamie 15, mepecvoTpeHHoe 11 JonionHeHHoe / Tarammes H.C. - CTT0.:
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5. Kicimor E.M. KpumiHambHe 3aKOHOOABCTEC B Mepion YKpaiHCcbKOro gepixa-
BoTEOpeHHd (1917-1921 p.p.): asToped. muc. Ha 3mMO0YTTA HAyK. CTYIEHS KaHM.
wopun, Hayk: cret. 12.00.08 "KpumiHaTbHe IIpago Ta KPMMIHOMOTIS; KpindiHaThHO-
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B.A. 3Bepaka

JOLeHT Kachen pel YTOIOBHOTC MPaEa,
KaHTHIAT HOPUIIIecKix HayK, JOIeHT
(Myeancrus zocybapembernoi yrubeperinent
Brympenricx dea wmerie 2.A. HQudopenro, Vipauna)

O PEPOPMWUPOBAHWUH CUCTEMbBI YT'OJIOBHOI'O
3AKOHOOATE/TIbCTBA B COEPE IPOTUBOJEVCTBHA
MPECTYIUVIEHMAM IMNPOTWUB BE3OINACHOCTH ABHMKEHIA
WU SKCITNMYATALUHMHU TPAHCIIOPTA

Cornacio Konuoennum pedpopMHpoBaHUA YTOMOBHOW IOCTHMIMM YKpau-
HHI, yTBep#kOeHHOH YKazoM [lpesunenta Ykpaunel or 8 anpena 2008 roma
Ne 311/2008, cylIecTBYeT HEOTNMKHaA OOBeKTMBHad MOTPeOHOCTE B pedop-
MHPOBaHMH CHCTEMEI YTONOBHOM IOCTHIIMM, KOTOpas NO/KHa OCHOBBIBATHCA
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Ha JOCTIGKeHMAX W TPaOMUMAX HallMOHATBHOTO 3aKOHONATENBCTBa, eBpOller-
CKMX IEHHOCTAX MO 3alliTe Npak M OCHOBOMONATaKIIMX cBobom Yenoseka U
rpakiaHiHa, TOMOKEHHMIX MeXIYHaPOTHHX JOTOBOPOB, COMMacke Ha obsd3a-
TelnBHOCTE KOTOPHX JaHo BepxopnnM CopeToM YKpauHbel. B wacTHOCTH npen-
naraeTcd BEITENMTEL M3 YTONOBHOIO M AIMHHHCTPATHBHOTO 3aKOHOTATENbCTEA
YIOTOBHEIE MPOCTYIIKM M OGBeTMHUTE MX B HOBHI Komeke YEpaunm o yro-
MOBHBIX HPOCTYIKAX.

I'e, cornacHe KoHuenmuw, nod yromoBHHMM TPOCTYIIKAMH ITOHMMAKOT-
ca: 1) oTaenvHHe OedHud, KOTOPHe MO AeFKTBYIOUIeMY YTOIOBHOMY KOTeKCy
YKpauHu OTHOCATCA K MpecTYITIeHMAM HeOOMBILION TAKeCTH, KOTOPHe COrmac-
HO HOMMTHKH TYMaHM3aLMK YIOMOBHOTO 3aKOHONATENBCTEA O peleldkiTed
3aKOHOTATENBbCTEOM TaKHMMM, KOTOPBIe He MMeOT SHAUMTETbHON cTeneHH of-
IIeCTBeHHOM OMAcHOCTH; 2) NpelyCMOTpeHH JeicTByelMM KonekcoM Vipa-
MHH 00 aTMMHMCTPaTUBHHX NPaBCHApPYyIIeHHMAX AedHMs, KOTOPHe MMeoT
cyoeGHYIO IOPUCTHKLIMIO M He ABIAKTCA YIpasleHYecKHMH (AOMHMHUCTpaTHE-
HBIMHI) I10 CBOETT CYTH.

YIONoBHHE MIPOCTYIIKKM He M3BeCTHH He TONBKO JelCTBYIOIEMY YIOIOB-
HOMY 3aKOHOHATenbCTBY YKpauHel, HO 1 cTpadaM CHI. OpgHako B pAge seny-
HIMX eBPOTIeNCKHX CTPaH YTOMOBHEE IPOCTYIIKM MPelyCMOTPeHH B JeVICTBY-
FOLIMX YTOMOBHHX KOIEKCax.

Taxk, B cr. 121-3 YK ®paHmum npocTynok MMeeT MecTo, eclii 3T0 npel-
YCMOTPeHO 3aKOHOM, B CfTy4Yae HeOCTOPOAKHOCTH, HeOpeKHOCTH MM HapyIle-
HUA KaKOF-THOO obA3AHHOCTH MO NMPpedocTOPOKHOCTH WM Be3onacHOCTH,
HpenycMoTpeHHON 3akoHoM [1]. A, HanpwuMep, Kuura Tperea YK $panuum
HazHBaeTcd: "O8 MMYyILecTBeHHEIX NPecTY IITeHUIX | OpocTynkax” [2].

Knaura 3 YK Tonnmanomum Haseleaerca "TTpocTynku®, koTropad BKIKUaeT
Jecatt pasgence. [lpu stoM B pasgene 1 "[IpocTynky, ceasaHHBe ¢ oOIIeN
GesonacHOCTBIO AI0Ter M coBCTBeHHOCTH" B CT. 424 npenycMOTpeHO 3a HaHe-
ceHe yimepBa MOOAM UIH coOCTBEHHOCTH Ha OOINecTBeHHON Jopore Iperd-
YCMOTpeH WTpach WK 3aKTioueHHe He Gomnee 3 -x nHert [3].

B Kuure IMepeoit "O0pe monokeHMd O NpaBOHaPYIIeHHAX M O Mepax
Hakazanua" YK Benbrum cogepaurca rmaea nepsad "CO npasoHapylIeHuAx",
rme B 4. 1 ykasaHo O TOM, YTO IMpaBeHapylIeHHe, KOTOpoe 3aKoH KapaeT yro-
TOBHHM HaKazaHueM, 0OpasyeT NpecTYIVIeHHe, MpaBoHapylleHHe, KapaeMoe
IO 3aKOHY MCIIPABUTeEHEIM HaKasaHMeM ABTIeTCA IPOoCcTYIKOM. B rmaee 2 3a
coBepIIeHHe TPOCTYIIKOB MpelycMOTPeHbl el yIolIie Haka3saHHA: TIOpeMHOe
3AKMIOUeHMe, THIIeHWe HeKOTOPHX NOTHTHYLCKHMX M TIPakOaHCKMX TIpas,
mrpadp, cnevanbHasa Koudckamys [4).

[Momotno VK Benerum, YK Leefinapin conepKUT NepByK KHUTY 00-
IIUX MOCTAHOBIEHMI YacTH NepBOl, KOTOpad HasHBaeTcd "Tpecrymnenud u

mnpoctynkH” [3].
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Taxum oBpasoM, MOKHO CIelIaTk BBIBOT O TOM, YTO B GOTEIIMHCTBE €BPO-
MeFICKHMX TOCYAAPCTE YIOMOBHHEe MPOCTYIKM HelMoCpenCcTBeHHO BKIIOYeHH B
YIOMOBHBIE KOIEKCH 3THX CTPaH U, O HallleMy MHeHMK, HeT HeoOxOmMMOCTH
CO3TABATH OTAENBHEIF KOTeKC 00 YIOmoBHHX NPOCTYNKAx, a Mx HeohXOmUMo
MOMECTHTE OTHENTEHOM YacThIo B YTIONOBHOM Kofdekce YKpauHbel K mpocryn-
KaM JOLKHB OTHOCHTBCA AeAHM He MpefcTaBnAtoe SombIon o0MiecTBeH-
HOTi OHACHOCTH, COOTBETCTBYIOIIME MPecTYITeHMIM HeGombIIon TAKeCTH 1T
CpedHeR TAKECTH, COBPIIEHHHE M0 HEOCTOPOKHOCTH. YTONOBHEIe IPOCTYII-
KM He AOTRHEL BIedb 3a coboft CyIuMoCTh. UTo KacaeTcd agMUHHMCTPATHBHBIX
MpaBOHAPYILIEHHH, TO X MOXHO OTHECTH K YTONOBHHM HPOCTYIKAM JIMIIE B
TOM CTTydae, ecy 3a HUX MpedycMOTpeHa OTBRTCTBeHHOCTD B B amMMHHMCT-
PaTHMBHOTO apecTa.

Vlcxoma w3 aToro BHBoda, paccmorpum pasgen X1 VK Vipaunm "Ilpe-
CTYIUIeHHs IpOTHE Be30MacHOCTH OBIKeHHS M 3KCIUTYaTalli M TPaHTIOPTa” i
YCTAHOBUMM, KaKue MpecTYI/IeHMA MOryT OHTh OTHeCeHH K YIVIOBHBIM Mpo-
cTynkam. Takue mpecTynneHHsa npegycMorpensl 4. 1 cr. 276 VK, 4. 1 ¢t 279
VK, u. 1 er 280 VK, wu. 1, 2 et 281 VK, wu. 1, 2 1. 282 VK, u. 1 T 283 VK,
cT. 284 VK, c1. 285 VK, u. 1 cT1. 286 VK, c1. 287 VK, cT. 288 VK, c1. 290 VK,
cT. 291 YK Vx moxnHO Geto GH BKTIOUMTE B COOTBETCTBYIOILMA pazten YK
non, HaseaHMeM "TTpocTynku npoTHB $esONacHOCTH ABMKeHMA U 3KCIIyaTa-
LM TpaHenopra”, OnHako a4 yroro Heobxooumo B YK YkpanHe npegycMo-
TpeTh COOTBETCTBYICLIYIC YacTh non, HassaHueM "[Ipocrynkm” u paspaboTtaTth
1 BKIIOUMTE B YK Bompocsl ocHOBaHMA 00 OTBETCTBEHHOCTH M HAKA3aHMA 33
OPOCTY K.

210 cnecoScTRoBaTe OH TYMaHM3alMK YIOMOBHOTO 3aKOHOTATeNbCTER
YKpauHEL, SKOHOMMH Mep YTOTOBHOH pellpeccHl, TapMOHM3ALMM oTeuecT-
BeHHOTO 3aKOHOTATeNbhCTEa ¢ 3aKOHOOATeMbCTBOM PAIa BedyIIHMX eBpOIeric-
KHMX CTPaH, ONTHMHM3ALlMH YTOTOBHO-IPABOBEIX HOPM.

Wcnone30BaHHAA THTEPATY pa:

1. Yronosaeni kodeke Ppaninm, - CIIG: Kopymirgeckimi meHTp [pece, 2002, -
C.78.
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3, Yronoeurmt konekce [ommanmims - CIIG.: KOpuoireckini meHtp [pece,
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B.B. Ky3neuos

OOLEHT Kadpenpit KPHMIHATTEHOTO TIPABa,

KaHTHIAT KOPUIIIHIX HaYK, TOIeHT

(Kutbcoxun nanionasvmt yriepcument Snympinmix cnpad, Vipaina)

PEDROPMYBAHHS KPHMIHATIBHOTO SAKOHOJABCTBA:
SANEXHICTB 3MICTY BIA, &OPMH

Mpouec pedropMyBaHHS KpUMIiHATBHOT IOCTHIN CKTATAETECA, Ha Haly
JYMKY, 3 JBOX CKTATOBHX: CTBOPeHHA HOBOI 3aKkoHOoOaBuc] Oasi Ta edpeKTHBHe
3aCTOCY BaHHA OHOBITEHMX PeTyIATOPHMX MexaHisMiB, Y IbOMY KOHTeKCTi Hac
3allikaBula MpobleMa 3aKOHONABYOL PeTlIaMeHTAIlll KPUMiHAIBHO-TIPaBOBOT
HOTITUKY Jep/KaBu.

CrnpoByeMo MOB'A3aTH Le 3 OCTAHHIMKM 3MiHaMi, gKi ByoM BHeceHi Ao
KpuMinansHore kogekcy Yxkpainu (gati — KK). Tak, 20 ciuna 2010 p. Bepxos-
Hoto Panoro Ykpainu (gani - BP) 6ye npuiinaTin 3akoH Ykpainu "[1po sHe-
CeHHA 3MiH 0O JeAKHMX 3aKOHOTABUMX AKTiB YKpalHM IIOMO NPOTHILl posHo-
BCIOMKeHHIo Ourduoi nopHorpadii [1]. He synunsrodmce Ha 3MicTi Leoro
HOPMATHBHOTO aKTy, ClpoByeMo DOCUTIIMTH XPOHOMOTIO 1OTO TIOABH Ta Po3-
rnany BP.

CTBOpeHHI® LBOTO aKTy MepenybBana TpHBala KOIMITKa 3aKOHOTBOpYa Mi-
AMBHICTE. Byno minrorosneHo Apa NPOeKTH BIOIOBIIHOIO 3aKOHY.

Tak, 10 ciuga 2008 p. HapoOHMI JenyTaT YKpalHM (Jani - gemyTarT)
I'T. Mockane mogas go KowiTery 3 mMTaHb 3aKOHOOABUOTC 3alesledeHHA
O PaBoOOXOPOHHOI OisTeHOCTI BP sakoHonpoekT "[1poekT 3akoHY Npo BHeCceH-
HS 3MiH Ta JOMOBHeHb 00 KpuMiHansHOro Komekcy VEpaifHu (IIOMO 3axXHMCTY
cycnineHoi moparti)’, a 15 TpasHa 2008 p. HagaB OHOBIEHY pPeJAKIiK IBOTO
npoekTy (peecTp. HoMep 1340). 9 yepena 2009 p. BP npuiindna exasaHMI 3a-
KOHOIPOEKT ¥ MepuIoMy YMTaHHI. 3a IPHMIUHATTA 3aKOHOIPOEKTY IPOToNnoCy-
BaB 361 genyrar.

Inun sakoHonpoekT “IMpo BHeceHHd 3MiH Ta TOMOBHEHE N0 TedKHX 3a-
KOHOHABYMX aKTIiB YKpalHM (1Io0e NpoTHil pOSHOBCILACHHA JUTAIOL IO-
pHorpacin)” Gys nonanmi 8 xoetHA 2008 p. genytarom IS Yarypadou oo
KowmiTeTy 3 NMTaHb 3aKOHONARYOTO 3afesNeueHH IIPaBOOXOPOHHO! TiATBHOC-
Ti BP. OHOBIeHa pegaKilis IbOTO 3aKOHOIPOeKTY 3 ABiIac 25 Tpasha 2009 p.
(pecctp. BHOMep 3271). Tlepenik asropiB NpoekTy HOPMATHMBHOrO akTy Oye
posumpenuss denyTtath [LA. Yuarypan, O.C. €dpemos, €.1. Uaprkos, 10.0.
JTursun, M.B. Cokonos, O.®. bodunwoe, .1O. newnis, B.O. Ykonoe.

22 xosrH4 2009 p. BP npuiHATa BKA3aHMM 3aKOHOMNPOEKT ¥ MepIIOMY
YHUTaHHI. 3a NPHHHATTA 3aKOHONpOeKTy nporonocysance 404 menyraTtm. Tlpu
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LLOMY, 3BAKa0Ul Ha BUCTYIH JenyTaTie 51 M. Cyxoro Ta FO.A. KapMmasiza, 9xi
BKazaIu Ha CXOKICTH IBOTC 3aKOHOHNPOeKTY (peecTp. HoMep 3271) 3 iHIIMM
(pecctp. HoMep 1340), Tomoea BP B.M. JTuTBHH mocTaBMB Ha rolocyBaHHS
MPONOSHLII0 NPC JOpyIeHHA KOMITeTy MiATOTYBATH CHIBHO L 3aKOHOI PoeK-
TH OC I PYTOTO THMTaHHA. 3a Take pillleHH:A nporonocyeano 304 menyraTtu [2).

BuHMKae MUTaHHA, 9OMY Li MpoekTH BUPINITH of eqHaTH? Biomoeige
Ha Ie MMTAHHA MM 3HaXOOMMO ¥ BiOIMOBITHMX NOACHKIBATBHIMX 3alMCKax OO
3aKOHOMpoekTie. Y TModcHIOBATBHIM 3allcli 0 3aKOHOIPOSKTY (peecTp. HO-
Mep 1340) BKazaHO, IO "METOK HPHIAHATTA 3aKOHY € NpPHBEdeHHd OKpeMHX
cratert KpuMiHanbHOro Kogekcy YKpaiHM ¥ BIONOBIOHICTE OO MiXHapOLHMX
CTaHJApPTIE ¥ cdpepl NpoTHAil cekcyanbHIN eKcrnyaTalil, B ToMy 1MCTIi JiTer,
Ta GoporbGHM 3i IMOYMHAMY, BYMHEHUMM 3 BMKOPHMCTAHHAM iHQoOpMaminHo-
TeMeKOMYHIKALIHUX TexHOIOTIA, a Takok peaTisalii HOTOXKeHE 3akKoHY
Yxpaitn "TTpo saxuct cycninsnol Mopami” [3]. V TloAacHosanbHin samucni o
3aKOHOIIPOEKTY (peecTp. HoMep 3271) BKazaHO, IO "UiNi IBOTO 3aKOHONPOEKTY -
NpuBeleHHd oKpeMux cTaTef KpuminaneHoro Komekcy VYkpaidHu, 3akoHy
Yipainu "l1po TenekoMyHikalii" y BIDOOBIIHICTE 0O MiKHapOOHHMX cTaHIApP-
TiB ¥ cepi npoTHail posNOBCIOLKeHHA THTAYO] nopHorpadii Ta SopoTsbu 3i
AMOUMHAMY, IO BUMHEHi i3 BMEKOPUCTAHHAM TeleKOMYHIKAILIMHMX Mepek.
Brecenna 3miH oo KpumiHaneHOro Komgekcy YKpaiHM Mac Ha MeTi Bperymo-
BaHHA NWTAHHA MOCHIeHHA BiINOBITANBHOCTI 3a CKOSHHA MIOUMHIB, OB 13-
HHX {3 pOSIOBCHYKEHHAM JMTAYC] nopHorpadii Ta FTATHEHHAM HOIOBHOTIT-
HiX y Ipolec BUTOTOBTHH MopHorpadivnoi npomykmit" [4].

BrasaHi IIONOKeHHA Ta aHAI3 3aKOHOMPORKTIB CBITYUTE, L0 BOHM CIIpA-
MoOBaHi Ha immiemenTanilo Koneenuii "TTpo kiGepznounHHicTs" (paTitdpikora-
Ha 3akoHoM YKpaiHu BiO 7 eepecHa 2005 p.) Ta PakyIsTaTHBHOrO NpOTOKONY
Io KoHeeHLii Ipo Npasa AUTHHM IOT0 TOPTiBT JiTEMM, JHTAY0] DPOCTHTYLI
i mpumAuoi nopHorpadpiil (paTichi koBaHMT 3akoHoM YEpaiHm ein, 3 keiTHa 2003 p.).

3rinHo u. 1 cT. 100 PernamenTy BP Big 19 sepecnda 2008 p., BrasaHi 3ako-
HOINPOEKTH € anbTepHAaTUBHMMHM. OCKIMTBKM BOHM "MICTATE IOMOXKeHHH, IO
Pery/IioioTh OOHAKOBe KOO HUTAHE Ta IOBTOPIOTH 3a CYTTIO HONMOKeHHA
LIOMO PEeTYTIOBAHHA OOHMX 1 THX e CYCIiTbHMX BigHOCHH" [5].

Bunmkna queHa cutyadia. Tak, srigHo 4. 1 1a n. 4 u. 2 c1. 94 Pernamenry
BP, HagBHiCTE HPHMIAHATOTO B NePILIOMY YHTaHHI 3aKOHOPOEKTY IOTO AKOro
BHeCeHUN IIPOeKT € ankTepHaTUBHMM Hepenlauac obos asok [onoeu BP (sin-
HOBITHO J0 po3noniny obos askie [Nepiioro sacTynHIMKa, 3acTyNHMKA [onoen
BP) 3a mponosulick TOMOBHOTO KOMITeTy (TMMYacOBO! clleljanbHOi KoMicii
abo TMoropxysanmbHO! pafi) NOBEPHYTH BHeCeHMH 3aKOHOMNpOeKT Bes rioro
BKITIOUeHHA JAC NOPANKY JeHHOTO Cecii Ta posriaay Ha INeHapHOMY 3acigaHHi
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BP [5]. Ognak, BinnoeinHa Nponosuilid, 3 He3posyMiTMX OPUYMH, He HATiHII-
Ma, x04a 3aKOHOMPOSKT {peecTp. HoMep 1340) By NpUMHATHE ¥ HOeplLIOMY
UHTaHHI Ha 4eTeepTil cecii BP IIOCTOro cKIMKaHHA, a 3aKOHONPOKT {PeccTp.
HoMep 3271) - Ha IT'ATifA cecil.

Ha Hamy oymky, cnin 6ymo seepHyTHca 0o 4. 3 cT. 95 Pernamenty BP, B
AKITI 3a3HaYanocd, me "y pasi npuaHATTA BepxosHowro Pagoio 3a ocHOBY ogHO-
I0 3 ankTepHaTHMBHMX 3AKOHOMNPOEKTIE iHILI anmkTepHaTHBHI 3aKOHONPOeKTH
3HIMAIOTBCH 3 POSIIY 503 IPHAHATTA OO e OKpeMoro piteHs” [3]. [Tpurapa-
eMo, o 2 yepsta 2009 p. BP nprriHAna sakoHONpoeKT {peecTp. HoMep 140} y
MepLICMY YMTaHHI (ToOTo 3a ocHOBY - IL 1 4. 2 cT. 102 PernamenTy BPF).

Takox, BionosinHO 0o 4. 4 cT. 100 Pernamenty BP, anerepHaTHBHMA 32-
KOHOMPOEKT (peecTp. HoMep 3271) pzarani He Mir GyTH BHeceHHI, 9KILIO BXe
GyB NPMITHATHE aHATOTIYHMIA 3aKOHOI POEKT ¥ IepLIOMY YMTaHHi [5].

MoITHBI OMOHEHTH MOXYTE 3allepeuMTH, 1O Hell PermaMeHT eTpaTHe
UHHHICTS, 3TifHO Pimenns KoHceruryuiiHoro Cyny Ykpainu Ne 30-pn/ 2009
B 26 muctonana 2009 p., ToMy 1 He MOXKe OyTH BMKOPUCTaHUT 014 oB1pyH-
TYBAHHA BKazaHOI DO3MLIT.

Onnak, go 26 nucronan, 2009 p., oueBMIHO, BiH OYVE YMHHMM Ta MabB IIO-
HIMpeHHA Ha po3IAf, Ta NPHMIHATTA BKa3aHUX 3aKOHONpoekTis. Mix imimm,
npu pozrAzi BP 17 nucronaga 2009 p. y Apyromy YMTaHHI BKazaHMX TPoeK-
Tig, Jenytar B.P. Moticuk, ercTynaroun Bif iMeHi KoMiTeTy 3 nuTaHb 3aKOHO-
Jasuoro saesnedeHHd NpaBOOXOPOHHO! AignsHoCTi BP, sayeaxiue, Mo AKIIO
"3aKOHOIPOeKT (peecTp. HoMep 3271) Gyaoe yxBaneHo, TO BiINOBIZHO OO cT. 95
PernamenTy BepxosHoi Pani YipalHyu IiMUrae sHATTIO 3 POSIIANY 3aKOHO-
npoekT g HoMepoM 1340 3a apTopcreoM koteri I Mockana" [6]. Tobro B
UbOMY BUNATKY PermameHr 0yB BUKOPUCTAHMA OIA 3HATTA 3aKOHOMPOEKTY,
AKMA OYE NigroToemeH i HabaraTo paHillie i MaB BiANOBITHO OO PernaMeHTy
MepeBary Haj, 3aKOHOMPORKTOM (peecTp. HoMep 3271).

Yomy Gye nopymenust Pernament BF? Ha Hanry aymky, signosiore same-
AMTH BiO CKIamy aBTOPCBKMX KOMEKTHBIB 3akOoHONpoeKTiB. [lpoekT (peectp.
HoMep 1340) OyB momaHMA JTHIIe CTHUM OelyTaroM (WIeHOM AelyTaTchKol
dpaxuii Broky "Hamma YkpaiHa - Haponna Camoo8opona"), iHILI: npedcrae-
HUEKaMU Bl ycix ppakiin, npencraenednx y BP. Tomy, oueBHO, MepeMorna
NOMTITHYHA AOUINBHICTE, 4 He BU3HAYCHU I NOPATIOK MPHIHATTY 3akoHie Ykpai-
HH.

Taka HeyBaXHICTE 10 BM3HAUEHOT MPOLEAY P MPUAHATT 3akoHIB YKpa-
IHHM NopomKye uucneHHI npoSnemu. [lpuragaemo, Hanpukiag, 3akoH Ykpal-
Hu "Ilpo BHecenHa 3miH go KpuminameHoro Ta KpumiHanbHoO-TIpone-
CYaTbHOIO KOOeKCiB VKpalHu ILOA0 BUKOPUCTAHHA TUTHHM 114 kel paKyBaH-
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Ha" B0 15 ciuna 2009 p., aKkuf ciouaTKy, "Habpas YMHHOCTI 3 1 ciuna 2009 p."
[7, c. 22-24].

Take HemBame craeneHHA 0O GOPMANBEHOI CTOPOHH 3aKOHOTBOPYOTO
MPOIECY HeraTMBHO BILTMBAE 1 Ha AKICHMIA 3MIiCT cAMMX HOPMATHBHMX aKTiB,
10, iHOM|, 3HAYHO 3aTEMapIOS MOSMTHBHIMI eddeKT Bil X MPHITHATTA.

BucHOBOK Hanpolly<ThcAd €0MHMA: pedropMyBaTH KPMMIHaNbHY HOCTH-
L0 HeNpaBOBHMH 3aco0aMy — HeMOITHUBO.
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M.B. Mazyp

JOLEeHT Kadedplt Teopil Ta ICTOPI TepikapBl Ta [Ipasa,
KaHTHIAT OPHIHYHIX HAYK

yearcerntt depaxadut ynidepcunient

Enympinmix cnpad iveni E, Q. Hidopenra, Vipaina)

IHTETPOBAHWH MIAX I, 1O BUSHAYUEHHST
OB’EKTA 3/IOUMHY TA OB’€KTA IMPABOTIOPYIIIEHHSI

BueHHA Npo cKIad NpaBoNopYILeHHS B 3aTanbHIT Teopil Tpasa cbOTOTHI
€ akcioMaTHUHMM. BiOMoBiOHO, TEep/KeHH:, IO OO'€KT IPaBONOpPYIICHHH,
AKUFA MMOSHaYAE Te, Ha IO NOCATAE JaHe IPOTHIIPABHe JiHHSA, € 000B 13KOBHM
eleMeHTOM CKIaAy MpaBoNOpyIIeHHd TakoX He BUKIMKae Hi CyMHIBiB, Hi
auckycif. Ionpu Le, npu NoganbIIoOMy NOTTHMOIeHH] B YKa3aHY TeMy He MO-
JKHa He MOMITHTH HAABHICTE TeOpeTHYHOI NpobieMi, AKa SaluLIacThead HeBH-
pillleHOK Bike NpOTAroM GaraTbox AecATUIITE - NpodIeMi BH3HAYEHHS CYT-
HocTi ob'exTa npaeponopyieHHA. [MpudoMy HapGinen roctpo ug npobrema
oBroeoproBanacd 11 NPOIoBKYe 00rOBOPIOBATHCH B MeXKaX HayYKH KPHMiHAlb-
HOTO Ipaea B KOHTEKCTi OJTHOTO i3 BMAIB MPaBONOPYLISHHA - 3TOYMHY, LIO,
3arajioM, He BMKITUKAE 3IMBYBaHHA, a/lKe caMe 3 HayKK KPHMMiHalIbHOTO npaBa
3aranbHa Teopid mpasa 3ano3M4iUla BUeHHA NpO CKIad NpaBonopyIleHH:A (y
KpHMMIiHATBHOMY NpaBl - CKIafd 3MoYKHY ). Bpaxosyiouu Ue Ta 3 omagy Ha CImi-
MBHY IIPABOBY NPUPOLY OO ¢KTa NPaBOIIOPYILIeHHA F 00 €KTa FIOYHHY, MeTO0
i€l CTATTi € 3’ 4CYBaHHA CYTHOCTI e pLIOro Ha NPUKIALi Ipyroro.

Xoua pisHOMaHITHI NPHKTadK NOOITY 3TOYMHIE Ha BMIM 33 O3HAKOI iX-
HBOT CIIPAMOBAHOCTI Ha Ti M iHm 00 €KTH iCHYBaIM JOCHTh JABHO, MepIi
cripobit TeopeTHYHOro OCMUCTeHHA MNOHATTd "ob'ekT 3n0uMHY" 3'ABMITHMCY
THLIe McTa Toro, AK Hanpukinmi XVIII cronitra kateropia "cknan, smouuHy"
BTpaTWIa CBOE MePBiCHe, NpolecyanbHe 3HAUeHHA Ta CTana OOHICIO 3 HafBaxk-
THEILITMX KaTelopili KpUMiHATBHOTO Mpasa [1]. 3 Toro uacy npaeosHaBILi BH-
poO MM OeKinbKa NITX0OiE 00 po3yMIiHHA 0F €KTY 3MOUMHY.

Tak, onHicro 3 HarGiMBII TOIIMPeHMX cepel CYYacHMX BUeHHX € TOUKA
30PY, 3TTHO 3 AKOK 08 €KTOM 3MOYMHY € CYCHiNbHI BifHOCHHI. BuTokM wici
Teopil MOKHa 3HaMTH B HayKOBMX NPaLAX, TaTOBAHMX MOYaTKOM XX CT. {30K-
peMa, y poBorax 1A, ®orHuEkoro). BriM, HapGinell TOCTITOBHUMA POSBUTOK
1A KOHLUENLiA oTpUMana B pagAHChKIN NpaBoBifl Hay i,

Sk Haromomyeae y 1980 poni M.V KopxaHcekun, "BU3HAHHA CYCHiTb-
HUX BiTHOCHH 08'€KTOM 3MTOUMHY € 3aralbHUM AK ¥ HayLi PadHCBKOTO KPH-
MIHA/MILHOTO NpaBa, TaK I B palaHChKOMY KpPMMIHanbHOMY 3aKOHOOABCTBL...",
o "... BUTIKAE 3 MAPKCHTCBKO-TeHIHCbKOTO BYeHHS PO CYTHICTE i anyxBoby
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KIacoBy Polk KpUMiHANEHOrO Npaba. Ha Wi HayKoBil MifcTaBi B pagdHcEKO-
MYy KpPHMMIiHAQTBPHOMY 3aKCOHOOABCTBI 3 MOBHOIC BU3HAYeHICTIO SaKpiliieHe Io-
NOXeHHd PO Te, IO 00'€KTOM KPHMiHATEHO-IIPABOBOT OXOPOHM € COLlianicTiy-
Hi cycriTeHI BimHOCHHK" [2].

[ ykpaincekmit Baenust B.2L Tauia y 1988 pouni micae: "V BusHaHHI
CYCITUTEHMX BiTHOCHH 3aralbHUM 08 ¢KTOM 3TOUMHY MICTHMTBCH MOSUTHBHMIA
BHMCHOBOK IIPO Te, WO OyOb-9KMA 3MOYMH IOCATa€ Ha CYCITEHI BiTHOCHHM.
OcCKiTbKK BipPHO, ILC BCl 31OYMHM MOCATAKTh HA CYCHINbHI BITHOCHMHIM, TO TaK
CaMo BipPHO i Te, 10 KOAKHe 3 HMX OKPeMO TaKOK MIOCATAE Ha CYCHinbHI BiDHO-
cuHM. bes BU3BHAHHA CYCHiNBHUX BiTHOCHMH O0'€KTOM 3M0YMHY HEMOAITHBO
MOACHWTH CYCIiNbHY HebezneKky nigHHa" [3].

Hemo panitie, y 1960 powi, onuH i3 HaRGine BiooMIX IpencTaBHHKIB
Teopii 08'eKTY 3MOUMHY AK cycrimeHux BinHocuH B.C. Hikidwopos, kopucTyo-
qichk cnopaMi K. Mapkca, saysaxysag, 10 3M09HH € Gopothoio "i30n1boBaHO-
ro iHOMBida MpoTH DaHyI4HX BiDHOCHH" [4]. OTxe, ocolnusicTs "palgHcBKO-
ro KpHMMiHATBHOTO MpaBa I0MArae B TOMY, IO BOHO, SaKPIiIUTIOKYN CYCIiTBHI
BIDHOCHHM coliamisMy, OxOopOoHAE ix abo IxHIo Ge3neky B iCTOTHOI IIKOOM. ..
Ane AKIIO IMOUMHHMM € TIAHHA, AKe 3aM00II0e UM MOKe 3aNOiaTH coliaic-
THYHHMM BITHOCMHAM iCTOTHY WIKOY, 1 AKIIO, Jami, pagaHChKe KpHMMiHanbHe
IpaBo OXOPOHAE Li BIDHOCHHM BT Takol IIKOOH, TO of'€KTOM I104YMHY 3a pa-
OAHCBKHM KPMMiHATEHMM IPaBOM MOXKYTb OYTH Ta € TUIbKM CONiaTicTH4Hi
CYCHINBHI BITHOCMHM, OPHYOMY B Tifl Mipi, B AKIA IM MOKe OyTH 3anodisHa
YKa3aHa mkoga” [5).

Likago, 1110, He BPaxOBYIOUM OOKOPIHHGCI 3MiHM ieonorivHoro ninIpyH-
TA, CYYacHI NPedcTaBHMKH i€l Teopil HABOMATL LIMKOM (XOXe Ti saranbHe
TeopeTidHe oBIpyHTYBaHHA: "BHsHAHHS CYCMTBHUX BiTHOCHH 08'€KTOM 3M10-
YI{HY BUILTMBAE i3 3araTbHOTO BUEHHA PO CYCIINIEHY CYTHICTE i pisHaYeHHS
KpPHMMIHATBHOTO IpaBa, AKe MOKIMKAHe OXOPOHATH HaWLIHHIN conjambHi
3000¥TKHN - 0coly (AK CYKYIHICTD CYCHIMBHMX BIACTMBOCTEH | O3HaAK TIOOMHKI
Ta FPOMANAHMHA), Tl KUTTH, 30OPOB'A, BONK, HeNOTOPKAHICTE, BIACHICTE Ta
inmmi zakoHHI Npaea | ceobogu. O eKTOM KpHMiHATBHO-TIPABOBOI OXOPOHH €
TAKOXK | IPOMaiICBKUIA MOPATOK, IpoMalckka Oesmeka, MOBKULTA, KOHCTHTY-
IiFIHUPL YCTPifl YKpaiH Too. .. 3apIAKK 00'€KTY AK CYCIUTBHMM BiTHOCHHAM
BHM3HAYA<ThCA HebesNneka NPOTHIPABHOL NOBEOiHKM OCODH, BIIOKPeMITIOEThCA
T COUanBHMA 3MicT - cycninbHa HeBesneka. Crarra 11 KK sakpinmoe, mo
AMOUMHOM € HepenbadeHe nuM KonekcoM cycnineHo He(esleuHe BUHHE TifH-
HA (7ia aGo Oe3miAnbHICTE), BYMHeHe YD EKTOM JTOUMHY. 3BITCH, FTOIMHHHMM
CITi BBAKATH BCe Te, IO MOCATAE Ha CYCIINbHI BITHOCHHM, AKI OXOPOHAKTHCA
KpHuMiHaTbHMM 3akoHOM" (A.B. Capuenko) [6].

HeoOxigHo BigsHa1MTH, 110 HAABHICTE BeMTMKOI KIMTbKOCTI NpPHMOIYHMKIB
mied Teopil 9K cepel, PATAHCEKMX, TakK i cepel (yYacHMX MPaBHMKIB, 3 OMHOTO
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oKy, CBIMUMTE PO i IIMPOKY MOLIMPeHICTE, ale, 3 iHmoro Boky, obyMoBIIOe
HafABHICTh MeBHOI BapiaTHBHOCTI ¥ IxHix nornagax. Hacammnepen, me crocyersb-
¢4 BUSHAUCHHHA NOHATTA Ta CTPYKTYPH CYCIINBHIX BITHOCHH.

3okpema, OOMH i3 BapiaHTIE BUSHAUEHHS I[LOTO NOHATTH 3allpONOHYBAR
LA. ®orHMLIBKMA, Ha OYMKY SKOTO "BiHOLICHHA" - [le He CTilTBKM CTOCYHKH
MK TIOOBMIM, CKITBKM HalleXHa MoBediHKa IeeHOT 0co0u BiINOBITHO OO BUMOT
NpaBoBol HOPMHM IO BIIHOILIEHHIO A0 KHMTTA, MaliHa, cBodonM iHIMOLI ocodu
Towe (7). Cxosky TOUKY 30py BUCTIOBTIOBaB, Takok, M.VL Kopxkancexni [8].
OTKe, cydacHa iHTepIIpeTallid TAaKOTO Migxo0y CIpAMOBYE Ha pO3YMIiHHA mim
CYCIIUTEHMMM BITHOCHHAMIM COLTATBHO 3HAUYIIOL, HiTecnpaMOBaHO! MOBediH-
KM TIOIUHU 3 IPUBOOY AK perflaMeHTOBaHMX, TakK i He permaMeHTOBaHMx HOp-
MaMH oilifiHOTO MpaBa KUTTEBO BAKTHBIMX IiHHOCTE, G/ar, iHTepecip, AKa
3HaXOTUTD CBiFl BMpa3 y peanizalii nepHUX Npab Ta 0606 A3Kie. Taka nosemin-
Ka 30aTHA OXOIUNIOBATH, HacaMmIleper, He TiMbKM BITHOCMHM MK JHIMHOK i
IHITMMM TROOBMY, anle 1 BITHOCHHM MDK (Pi3MTHOI Ta RPUAMYHOK ocobolo,
TPOMaTAHMHOM | Oep/KaBoIo, a B OKPeMHX BHIaIKax, MiX ocobKCTICTIO 1 moac-
TBOM B3arai.

Inmi migxig sanpononyeas b.C. Hikidopos, Hanomaraioun Ha ToMY,
IO CYCHINBHI BIDHOCHHM - Ie 3aBATH BIJHOCHHM "MK TOIBMM B Hpoueci
IXHBOTO CYCHUTBHOTO iCHYBAHHA, AKI BHCTYIAIOTh abo y BHITIALL KOIeKTHEIB, ¥
BHITIAIL TAKMX KTacOBHX YTBOPeHb, AK OepkaBa, JepKaBHUNI anapar, 30pofiHi
CIOTH, 200 ¥ BUIVHOL OKPeMUX ocodHCTocTer, [¥) y cBoif JiAThHOCTI Ta igeono-
Ti1 BHpaKaloTh iHTepecH MeBHUX Klacie..." [9]. V gelno cnpolmeHOMY BUITEIOL
Ueft migxig Oy BU3HAHMI OaraTbMa pagAaHCBKUMHM W CY4acHHMMM IpaBosHaB-
uami. Tak, Hanpukiag, B.Sl Tawin eeaxae, 110 CycnineHi BITHOCHHM — 1@ "Me-
BHI 3B'SI3KH MiX CyD eKTaMM BITHOCHH, IO BMHWKAIOTh B MpoIeci X MaTepia-
TBHOL Ta OyxosHOI gistnbHOCTI" [10].

Y KOHTeKCTi DOCTIIAKeHHA CYTHOCTI CYCHINTBHOTO BiTHOII®HHA AK 06 €KTy
VOUMHY BakIIMBe 3HAYeHHd Mac MMTAHHA [P0 MeXaHi3M 3alodidHHd HOMY
IKCOOH. SIK MpaBHIo, NpedcTaBHMKM Teopil ob KTy 3MOUMHY AK CYCIiMBHMX
BIDHOCHH Bil3HAYAIOTh, ILIO 3I0UHMH MOKe 3aBIaTH IUKOIU OKPeMUM efleMeH-
TaM CYCIIIEHHMX BIDHOCMH, PYHMHYIOUM IPH LBOMY BiINOBITHI BiIHOCHHM B
LHTTOMY.

OTke, AKa CTPYKTYpa CyCHiNTBHOTO BigHOLMeHHA! BimmoeigHo mo Ham-
OinmbIl MOMIMpeHOT TOUKK 30PY, KOHKPeTHI CYCIinbHI BITHOCHMHM CKTaJaloThes
3 TPhOX B3AeMOIIOR I3aHMX elleMeHTie: cy( ekTie (Y4acHMKiB KOHKPeTHUX CyC-
MiNMEHMX BITHOCHH), HpedMeTa (MaTepialbHOro abo HeMaTepiaTbBHOTO) Ta 3Mic-
Ty (COLIATBHOTO 3B A3KY MK cy 0’ ckTaMM CyCTIITbHMX BITHOCHH),

Cy0’exTaM¥ (yMacHMKaMM) CYCIUTBHOTO BiTHOILI®HHA MOKYTh BHCTYIIa-
TH hisiuHI Ta RPUIIUHIL 0co0K, pisHOMaHITHI O IHaHHA rpOMalgdH Ta iHILI
COLianbHi YTBOPeHHs, ¥ TOMY 1M Je pAaBa.
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Ipeamer - Te, 3 NPUBOOY YOTO BUHMKaE NeBHe CYCHTbHE BiIHOIIEHHS.
[Tpegmerom NpaBoBITHOCHH MOAYTE OyTH AK MaTepianbHi, Tak i HeMaTepianbHi
Gmara. Tyt HeoOximHO 3BepHYTH yBary Ha posGiKHICTE TepMiHOMOTT, 10 BAM-
BAETBCA B TeOpPil KpMMIHATBHOTO NpaBa Ta 3ara/ibHif Teopil mepxabH Ta IIpasa,
e cepefl, CTPYKTYPHIX elleMeHTiB IPaBOBIIHOCHH, 9Ki € pisHOBHIOM CYCITib-
HHX BITHOCHMH, Ha3MBalOTh He MpeaMeT, of'ekT mpasosigHocHH [11]). PasoM i3
THM, TOHATTA "00'€KT NPaBOBOTO BiITHOLIEHHS (CYCIBHOTO BiTHOLIeHH:A)" He
QI ITYTaTH 3 TepMiHOM "0f’ €KT 3MOUMHY (IPABONOPYILEHHA)"; TaK caMO He
CIig IIyTaTH #1 MOHATTA "NpedMeT CyCHiMbHOTO BiTHOIIeHHA" Ta "Ipegmer
AMOUMHY", PO AKHIA HTHMETBCS JATT.

ConiaapHHA 3B’S30K BKTIOUAE B3aEMHi Ipaba Ta 0008 I3KH ¢y0’ €KTIB Cy-
CMTBHOTO BiTHOLIEHHA, iXHIO MOBETIiHKY 3 NPMBOOY HpenMeTa (o0 ekTa) cyc-
MMBHOTC BIIHOLI@HHA.

Takn UMHOM, 3TiTHO 3 HA3BAHOK TOUKOK 30PY, NPHKIadaMM 3allomiaH-
HA LIKOMM CYCIINBHUM BITHOCHHaM depes Ix eneMeHTH MOKYTh OyTi: BOMBCT-
BO (HMOCATaHHA Ha cy0'€KTa CYCHIMBHUX BIIHOCHMH), KpagiXKa (OCATaHHA Ha
HOpendMeT CYCITBHMX BiIHOCHH - MpaBo BIacHOCTI), Hep:kaBHa 3pafa (Iocd-
TaHHA Ha HOPMaTbHMFI COLIQIBHMA 3B'SI30K Oep:kabH Ta 1i rpoMamsHMHA ¥
dropMi HeBMKOHAHHA OCTaHHIM cBoro OBOR 93Ky BeeGidHO CIPMATH OepXKabi ¥
MOCHITeHHI OCHOB HALliOHATBHOL De3mexu).

MoxinHow BiO PoO3rMAHYTOL Teopii € Teopid of'ekTa 3MOUYMHY 9K MpaBo-
BigHocHH. 3okpeMa, sk nume O.M.ToTiH, posrnagamcdu KpMMiHa/IbHO-
npasoei 3a00pOHM B CHCTEMi elTeMeHTiB MexaHi3My IPaBOBOTO perylKBaHHA,
arig 3poduTH BUMCHOBOK, IO "BOHWM BCTAHOBTIOKTECA MMA HimcuneHHd aBo
MIOTPUMKK He ycix Oe3 BHMHATKY CYCHIBHIMX BITHOCHH, a Muile Tiel ix 9acTu-
HI, AKi BPerylBOBaHI HOpMaMi Npaba. KpumiHameHO-TipaBosi 3alopoHu €
OHICI0 I3 CKIaOOBMX MexaHi3My NpapOBOTO peryMioBaHHA, [0 3abesnedye
icHYBaHHA NPABONOPANKY B CYCHiNECTBI. I3 LBOTO NMOriYHO BMINTHBaE, LIO B
pasi BuUMHeHHA OYyIb-AKOTO 3/IOUMHY HETaTHMBHOIC BIUTMBY 3a3HAIOTH He MpOC-
TO CYCOIMBHI BUTHOCMHIE, a TMIE Ti 3 HHX, 9Ki YTBOPIOKITE NpaBONOpdnok,
TobTO NpasosigHocuHK” [12]. B nogampiioMy 1110 Teopilo B CBOIX Mpalax pos-
pobnann M.O. Markos [13], C.f. Muxoea [14] Ta ixmi.

Cnig sayBakiTH, 0 OCTAaHHIM 9acoM Teopid of'eKTy 3N04MHY 9K CYCIIi-
TbHMX BiJHOCHMH Oyna miggaHa KpuTHILi 3 GOKy YuMasoro Jucia daxieiie y
ranysi KpuMiHansHoro npasa. Hanpuriag, A B. Haymos sasHavac, mo "s Ga-
raTbox BMMNAagKax TPaKTYBaHHA O0'€KTa 3M0MMHY AK NeBHMX CYCHIIBHMX Bid-
HOCHH LITKOM CIIPaBeTHBe, HAIPUKIAL, ... TP Kpadikii... ¥ JaHOMY BHIIa-
OKy O0'€KTOM MIOYHMHY HiFICHO BHCTYNA€ He BMKpageHe MaiHO (FoMy mpw
oMY Moke OyTH He 3aBIaHO HiKOT LIKOMIM), a caMe BiTHOCHHM, IO BHTiKa-
IOTh 3 IIpaB BAacHOCTI, TOOTO mpasa BOJIOOIHHA, KOPUCTYBAHHA 1 posnops-
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mxKeHHd MatiHoM. [TpoTe B HU3IH iHIIMX BUOAOKIE Teopid o8'cKTa AMOUMHY AK
CYCMUIBHOTC BITHOILIEHHA "He cnpaubobye". OcobnMBo e CTOCYEThCA FOYH-
HiB MpoTH 0cobucTocTi, Hacamitepen BOuBcTBa” [15]. Hami A.B. Haymoe nosc-
HIOE, IO IPH TaKOMY MiOxogi 00 KT 3MOYHMHY BHSHATACTRCA Yepes TeopeTHd-
HY MOCUNKY, 1O MOTHMHA € HocleM CycHimbHMX BidHocHH. Lle, Ha floro AyMKy,
"OpHMHMAKYE aGCOMIOTHY LIHHICTE TIOOMHM AK OIOMOTIMHOI ICTOTH, AKWUTTA B
HinoMy 4K OionoriyHoro Asma” [16].

IMeenow MipOK MiATBepIKYye CHPABeNIMBICTE KPHMTHMKM Lici Teopil
of’cKTa IMOUMHY TOW {PaKT, IO HaBiTk Tl MpUGITHUKY HePITKO OONyCKaloTh
MOKITHBICTE BH3HAHHA 00’ €KTOM 3TOYMHY He TiNBKHM caMMX CYCITEHMX BiTHO-
CHH, ane | iHIx ABMLI, abo, TpHMHAMMHI, BKTIOYAaKOTh Ui ABMIIA B CTPYKIYPY
ob’exTa IMOYMHY MTOPAL, i3 CycnimeHMMI BiTHOCHHaMK. Hanpuknan, smsHaro-
4u, 3aranoM, o0 €KTOM 3MOUMHY CycHinbHi sigHocuHwy, B.Sl. Tauin seaxae Mo-
ATHMBMM B OedKMX BUIAAKaX HaseaTH O €KTOM 3/IOYMHY iHTepec, 4K BiH
Ha3WBaE CaMOCTIMHMM ABMILEM, LIO € "IPOmyKToM" OIATBHOCTI CYCIiTBHHMX
BigHOCHMH: "HeoDXiMHICT BUKOPMCTAHHA iHTepecy M BHU3HaUeHHA OO €KTY
KOHKPETHOTO 3I0UMHY BMHHEKAS He B yCiX BUNAIKAX, a JIMILE TOM|, KOTH B 4KO-
cTi 08'€KTa 3aKOHOTABLEM BM3HAYeHI Ti CYCHINBHI BiTHOCHMHFM, AKi 3a CBOEHD
npupogole OpuxoBaHi BiO GesnocepenHeoro cnpuiHATTS" [17]. TMpodecop
A.A_ TliOHTKOBCHKMH BBAXKaB, IO OyOp-sKMI 3M0YMH Ge3snoce pelHbo T OIo-
CepelKOBaHO I0CATaE Ha CYCIiTbHI BiTHOCHHI Ta IO 08 ¢KTOM 3MOYMHY MO-
AyTb OyTH OyOb-AK CycHinbHi BITHOCHHM, AK 3HAXOOATRCA MO OXOPOHOI
PAIgHCBKOTO KPUMIHANBHOTO 3aKOHY, afle B HUSIH BUNAOKiB GesmocepernHiM
08'eKTOM 3MOYMHY MOXYTE BYTH He CyCHUTBHI BITHOCHHM, a MaliHo, JizuuHa
ocoba (TpoMaTsAHMH), MPOOYKTH CUTBCEKOTO rocnomapeTsa Tomo [18]. Ha myM-
Ky B.M. Kynpsaenesa, of'ekT 3n0uiHY 0XOILTIOE: a) paKTH4HI CycIibHI BiTHO-
CHHHU MUK TIomeMH; ) ix mpasosy ¢ropMy Ui "000MoHKY"; B) MaTepianbHi dpop-
MM, YMOBH i MepenyMOBH IMX BIMHOCHH [19].

Ha eiominy eiz A.B. Haymopa, IHIII aBTOpM, KPWTHMKYIOUM Teopilo
ob'eKTa IMOYMHY AK CYCHIMBHIX BITHOCHH, BHCIOBIIOKTECS GilbLI KaTeropd-
Ho. 3okpeMa, €.B. PeceHKO BBaXkaE, IO A TeopiA He HITKOM BIOIOBITAE Cy-
YaCHMM IOITIAIAM LIOAO OMHKM COUiaThHMX MiHHOCTeN, 9Ki Gepe min saxwucr
KPHMMIiHATTBHMI 3aKOH, a Tl CYTTEBMM He[OTIKOM ¢ NeeHe NepelilbileHHs 3Ha-
4YeHHA KaTeropii "nyGniyHore" cTocoBHC 10 KaTeropil "npusatHoro” y odepi
conianeHOrO KMUTTA [20]. I.T1. HorOCRONMOB yEa3ye Ha BHYTPIILUHE JOTUHY Cy-
MEepPeYHICTE, TPHTAMAHHY Teopil 06’ EKTY 3MOYMHY AK CYCIUTBHMM BiTHOCHHAM:
MOCATAHHA Ha MEBHI CYCHNMBHI BITHOCHMHM MOXKYTE 3OIHCHUTH TiTEKHM YUacHH-
KM IMx BigHOCHH (Dopeanui npuxian 3 KK Vkpainu - cr. 225 "O6maH nokyn-
LB Ta 3aMOBHUKIE" - aBT.); cy0'ekT 3MOYMHY B TAKMX BUIATKAX, [10 CYTi, € efle-
MeHTOM BiOOOBITHOTO CycHimBHOrO BiTHOMmIeHHA, TOGTO Of'cKTa 3MOTHHY;
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3sincu HeoOxinHo Gyno 6 3poburi aBcypoHMA BMCHOBOK, LHO He CYCHiNTBHI
BIDHOCHHM (00'€KT 3MOYMHY) BHCTYIIAE eMeMeHTOM 3MOYMHY, & CaM 3M0UHH €
BHYTPIILIHBOK CKIATOBOK CY CITBHOTO BigHOLIeHHA [21].

Sk ykasye LIT. CeMueHKOB, "Teopif 00'€KTa MOYHMHY AK OXOPOHIOBAHMX
KPHMMIHATEHMM 3aKOHOM CYCOITBHIX BITHOCHH, NePeKOHTHBHMX MOKasie CBOET
icTMHHOCTI He Mac. BOHa He 3UaTHA MOACHUTH TOTOBHOIO B ITOBCAKIEHHIN
MPakTHI GopoTEOM 3i AMOYMHHUMM MOCATAHHAMM, a CaMe TOTO, YOMY i 3 4KOK
MeTOK TKIH 3aBKTM ILIACHIOBATH, 30iHCHIOITS i ByOyTE 3ailicHIBaTH [1110]
Gopotrrly... Binnoeioi Ha 11l IHMTaHHA MOAKe JaTH TiMTBKHM Take yABTIeHHA Npo
CYTHICTh 3TOYHMHHOTO TiAHHA, 3TIOHO 3 4KMM BOHO € MpOIecoM 3alomiaHHA
MIKCOH MIO0AM, a He BIIHOCMHAM miofged. ... CycHinbHi BIDHOCHHM, Mopsy, i3
mpaBamid i cBoBoTaMM, a TAKOK iHILIMM I SHAYMMMM M LTI TIOTE COlliaTbH MMM
UIHHOCTAMM, HeODXiTHO BITHOCHTH OO0 THX OXOPOHIOBAHUM KPHMIiHATHHMM
3aKOHOM ONar, Moc4ralnuM Ha 9Ki (3anomikniodi KOOy 9KHMM), 3M0YMH B KiH-
LeBOMY MiTCYMKY 3aBiac IIKemH moanHi. Tak e Gyno BHsHAHO B paMKax Jo-
PEBOIIOII FIHOT IIKOMK BITYM3HAHOTO KPUMIiHATBHOTO Mpasa..." [22).

HivicHo, MOLIYKM aNETepPHATHBHMX KOHLeNLif o0'ckTa STOUMHY B I1OCT-
PaIAHCHKMI Nepion NMpU3BeNH 10 peaHiMauii Ta NepeccMMCIeHH: BiONosid-
HuX Teopift XIX - nouaTky XX cTONITE, a caMe Teopii of'ckTa 3M0OYMHY SAK HeB-
Horo Gmara (I'. Komokonos, C. Mokpuncekmt), imTepecy (. TlicT), cy@'ex-
THBHOTO npasa (B.J1. CriacoBud), AroaAHHK 3 yciMa ii mpaBaMH i ycTaHOBaMH,
AKi Hel AK icTOTOI0 CYCNiTBHOK CTBOPHIOTECE (O, KicTAKIBChKMIT), HOpMHK
npasa (M. Hexmonoe, B. Xeoctos).

Micng posnany CPCP B YKpaiHi omHMM i3 Deplinx, xTO HasBag o0 €KToM
snounHy mpasopi Guara Gys C.B. lappion. 3rigHe 3 FIOrO HO3HMIIEK, HpaBi
Grnara BKTIOYAIOTh pedi, TOOTO MaTepianizoBaHi NpedMeTH, MPOLYKTH Oy XOB-
HOI TBOPHYOCTI {pesy/lbTaTH MeBHOI JIANBHOCTI), OCODHMCTOCTI HeMaTepianbHi
Gnara, oif (yTpuMaHH4 Bil, [ii) i pesyneTaT Oif ¢y’ ekTie NpaBoBiIHOCHE; TP
OBOMY LIHHICTE Onara /eKUTh B OCHOBI KpMMiHaMi3alil nocAraHk Ha HBOTO
[23].

¥V Podii nio Touky 30py akTHBHO poseuBac A.B. HayMoB, KoTpun Beaxac,
o o6 €KTOM 3M0YKMHY < BU3HaTH Ti Gmara (iHTepecn), Ha 4Ki nocarae smo-
YI{HHE Ai9HHA i 9Ki OXOPOHAIOTE KPUMiHANMBHUM 2akoHOM [24]. Takmum um-
HOM, yUeHU¥ PaKTHUHO BKMBaE CToBa "Onaro” Ta "iHTepec” AK CHHOHIMIL

[1.C. Bepsin BBaXkae, IO O1A MO3HAUeHHY 00 €KTY 3MOUMHY Kpallle BHKO-
PHCTOBYBaTH TepMiH "UinHocTi", 0o AKux <1 BigHecTH 1 Onara. ToMy, Ha
HOro AyMKY, 08'eKTOM 3MOUYHHY € HAMBAKTHEILI Ta HaMsHAYHILI T OKpeMOl
ocobu, rpyIuM ocid, CyCninbCeTBa I AepAaBH B LIMToMY HIHHOCTI, OXOPOHa AKHX
BesnocepenHbO 3aBeseuyeThbod KPUMiHANIBHUM 3aKOHOTABCTBOM, IPOTH AKKX
CIpAMOBaHe IeBHe JTOUMHHE MIAHHA Ta AKMM BOHO MOXKe samomiaTu abo 3a-
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nofitoe mkony. [1pi npoMy 0o KaTeropii HiHHOCTeH AK 08’ €KTa JTOYHHIE Npa-
BO3HaBelb BIJHOCHMTE. a) TIOOMHY fAK NOTepHinoro Big 310YMHY; ©O) HeMa-
Tepiatizopadi Omara, IO HaTeXaThb TOOHHI AK MOTepIiniA (alo ToogaM Ak
MOTepHiTHM), CYCHITBCTBY abo Jepikabi, B} MpeIMeTH IMOYHMHY, IO TaKoAK
HaTeKaTh MKOMHI 4K MOTeplini (abo MoogM 9K HoTepIlifTuM), CyCIiTeCTBY
ado gepxasi [25].

[MpoTe apTopCTRO i0el BU3HATH 00 €KTOM STOYMHY LiHHOCTI HATEXKHTE He
I1.C. Bepsiny. Panillle 3a Hporo npo o6’ eKT 3MOUMHY 4K LiHHOCTI M04aB FoBo-
PHTH CyMacHMH YKpalHCBKMI HpagosHapeub €.B. Pecenko. BigmosigHo ao
TOro nosuiLii, of'eKToM 3MOUMHY € IiHHOCTI, IO OXOPOHAKTECA KPHUMiHATE-
HUM 3aKOHOM, HPOTH AKUX CHPAMOBaHEe 3MOUYMHHE OiAHHA | AKMM BOHO MOXKe
3alOMigTH abo CIPIUMHAE IKOAY. YKasaHi HiHHOCTI BKTIOYAROTE PisHOMaHIT-
Hi 00'€KTH MaTepianbHOrO CBITY, B TOMY YHCTL W caMy JIOAMHY, IO MaloTh
CYTTEBe MOSMTHBHE 3HaUeHHH 4 OKpeMUx ocif, collianbHuX MPYIL i CyCIinbe-
TBa B LinoMy. CTPYKTYPHUMM efleMeHTaMM LiHHOCTeW, HAa WOro OYMKY, €
a) motepnini; 6) inTepecr Ta Npasa MOTePHUINY; B) COLIaNbHI 36'15KY; ) Iped-
MeTH (MaTepianisoeaHi Gmara); 1) HemarepiatizoaHi Onara, 1O HaNlekaTb IIO-
Teprimmnm [26).

Mioxin, €.B. $PeceHka gemo egockoHanue [1LI1. AHppyinko, 9k 3azHa-
YUEB, WO 00 €KTOM MOYHMHY € colia/NbHI DIHHOCTI, pisSHOBMIAMM AKHX {a He Ix
CTPYKTYPHUMHM efleMeHTaMM) €: a) noTeprlimi; 6) mpasa, ceobonu Ta iHTepeci
HOTEPIIUIOTS; B) COLIIATBHI 36 A3KM MK WIeHaMM CYCHIMBCTBa 3 TPUBOOY pea-
Hisallii HUMM HaleXHUX M Mpas, ceoBod Ta iHTepecis, y ToMy 4ucni v dhopui
OpaBoBiIHOCHH [27].

TaxuM uMHOM, He AMBIAYHUCE Ha ICHYBAHHA LITKOM NPHPOIHMX postix-
HOCTel ¥ npoaHafizoBaHux euule nosuuigx LI Annpymka, TT.C. Bepsina,
C.B.T'appinua, A.B. Haymoea, €.B. QeceHka 3 npuBody OKpeMHX acleKTiB
npobnemit o’ekTa 3MOYMHY, 30KPeMa, TUCKYCil HABKONO TepMiHONOI, AKY
JOUUVIBHO BUKOPHCTOBYBATH IPHM FIOTC xapakrepucTuui (“OGnaro”, “iHTepec”,
"ILHHICTE"), ¥ HAYKOBMX MO3MIAX [MX Ta iHIIMX YYeHUX MOKHa 3HaiTH CIli-
avHME Gaswc (IeHTpanvHy igero). ToMy He JMBHO, LIO Hepidke OoCTOHHMKN
B3arati He HaMaralThcd 3'SCYBATH, AKHA 3 Ha3BaHMX TepMiHIB Kpallle Bigo-
Spaxae cyTe gBMila. Tak, Hanmpuknan, A.B. [Namkoeckka Hazmeae of eKToM
oMY 1 winnocti, i inTepecn, i G1ara, Mo € COMIATBHO SHATHMMHMMI, OXOPO-
HAKOThCA KPMMiHANBHMM 3aKOHOM, Ha 4Ki NMocarae ocola, KOTpa cKofla 3mo-
YKH, i AKMM B Pe3yNbTaTi CKOCHHA FOYMHHOTO JIAHHA 3aH0MIIEThCA TH MOKe
SyTi sanoniaHo mkomy [28].

Crnig sasHauuTH, MO Teopia Onar i HiHHOCTeM i Teopia CyCIinbHUX BiTHO-
CHH € NOMIiHYIOUMMHM Ta KOHKYPYIOUMMH B CY9acHOMY BYeHHI mpo ob'eKT 3mo-
yuHy. | AK IpencraBHMKM Nepllol MOCTIHHO KPHTHKY 0Tk NOCTT0BHUKIE JApy-
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roi, Tak i Hapnaku. Hanpuknag, Ha aymky J.C. Asapoea, OOHHMM 3 OCHOBHHMX
HemoMikie "HiHHiCHOI" Teopil 0b'€KTa 3MOUMHY € Te, IIC B HU3KY LMiHHOCTeH
nopsAd iz OpagaMM Ta iHTepecaMit NOTepllinMx He BKIIOYeHO 0BOB'A3KiB, a
3BiOCH — HETOYHO INepefaHa CYTHICTh coLlianbHMX 36 A3KIB, IO PYWUHYE BHYT-
PIILIHIO CHCTEMY CYCIiNBHMX BinHOCMH. OTke, K i BaraTo iHIIMX BYEHMX-
HpefcTaBHHKIB Teopil cycrineHix igHocuH, U.C. Asapos 3a3Hadas, [0 collia-
TBHI LIHHOCTI OXOIMIIOIOTECY HNOHATTAM "CYCHiNEBHI BIDHOCMHM", CTPYKTYpPHI
eleMeHTH 9KMX, Ha BiIMiHY Bif ITePIIMX, YTEOPKIOTE HiTiCHY CHCTEMY, a TOMY
caMe BU3HaTeHHA 00 €KTa 3MOYMHY AK CYCHIIBHMX BITHOCHH BIONOBigac Npak-
THUHMM IOTpedaM i TeOpeTMUHMM BUMOTaM KPHMiHATBHOTO npaea [29].

PasoM i3 TuM, nepenik Teopii of'€KTa 3MOTMHY He BUYepPIyEThCA JBOMa
POSTIAHYTHMHM TIOXOOAMIM - ICHYEOTE TaKOXK iHIII MTOSHIIN, 9Ki, OMHaK, He CTa-
U TAKMMH & IOMYIAPHUMY ab0 BAe BTPaTUIH CBOK aKTYalbHICTE.

Y nepity depry HeoBxiOHO Bi3SHAYMTH JOCHTE OPUIIHATEHY MO3MILO
I'Tl. Hopockonosa, KOTPMTL 3ayBaxy<, IO B OCHOBY JOCMTIIKeHHA ITOHATTH
ob'eKTa IMOYMHY CTif, MOKTAcTH MUTAHHA TPO CYTHICTD i CIPAMOBAHICTD ILIKO-
IM, LIO 3aBIACTECA Y MOXe OYyTH 3apdaHa BHACTIIOK CKOEHHA KpPHMMiHalBHO
KapaHOTO JiAHHA. A OCKITbKM HIAKOI INKOOM, KpiM IIKOOM IOOAM, 3MO0YHMH
CIOPUUMHUTH He MOXe, 08’ eKToM ByIb-AKOro 3MOYMHY, a He JIMille CIpaMOoBa-
HUX IPOTH OCOBMCTOCTI, BUCTYIIAIOTE MTHAH, AKI B TeAKUX BUMIAIKaX BUCTYIIa-
K0Tk B 9KOCTi OKpeMux chismuHux oci, B iHIINMX - AK NeBHOrO pony MHOXMH-
HICTE ocif, KOTpl MaloTh adc He MaKTh CTaTyC IPUOMYHOI 0co0H, NO-TpeTe -
AK COLiyM (cycninkcTeo). TIpu meoMmy pisHi MaTepiaTbHi Ta HeMaTepiankbHi
Grmara (IiHHOCTI), 9Ki MalOTB BIACTHEICTE 3a0OBOMBHUTH NOTpeOM NMIomen i
VIOUMHHE MOCATAHHA HA AKi CIPHYUHAS UM MOKe FAf0odiATH KOOy, € Nped-
MeToM 3nounHy [30]. 3 Takow nosubiecr moromxyeTeca | KozaueHko, ockine-
KM, Ha FIOTO OYMKY, ¥ OyOb-AKOMY BMIAOKY 3allofirocThca alo CTBOPIOETHCA
3arposa COPMYMHEHHA IIKOOH He 4oMYych (BraraM, HOpMaM NPaea, BiJHOCH-
HaM, iHTepecaM i T.iH.), @ KOMYCB, i, OTKe, B AKOCTI 00 €KTa 3MOTHHY NOTPIGHO
po3MATATH He IIOCE, a KOrock [31].

[Tpote 3 piskolc KpUTHUKOIC Li€l mosuuil eucTymuia A.B. [Tammkoscbka:
"Take posyMiHHS 08 ¢KTa AMOUMHY CYNePeulTh AK MO3HIT 3aKOHOTABLA, TAK i
3BUYATTHOMY 3MOPOBOMY ITy3ay. Take TpaKTyBaHHS HeMOBOM MiHSe MicIgMI
MOHSTTS OF €KTa i MpedMeTy JIOUMHY, HeODI PYHTOBAHO JOMIIITYIOUN CIOOHM ¥
KaTeropilo NoTepIiToro; NpH HsoMy 00 €kT - sapku ocoda alo MHOXKHMHHICTE
oci®, mpegmeT - nepHi MaTepianbHi abo HeMaTepianbHi LIHHOCTI LMX OCIO.
Kpim Toro, mo He 30BciM 3po3yMiTe sHAYeHHY Takoi "pokipoBku", DaHa nosu-
LiA He BiANOBidac rofMoBHIF BUMO3] MOHATTA 00'€KTa 3MOYMHY - BMSHal1eHHA
TOTO, YOMY CaMe 3allofitoeThCA abo Moke ByTi 3alodifaHa LIKOTA B Pe3ylIbTaTi
IMOYMHHCT nocAraHHA. [Tpy TakoMy Niaxodi HeMOKIMBO PO3MeXyBaTH OKpeMi
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WFIOUMHM MK cof0I0: TaK, HallpUKTIan, i JUBepcid, i TepopusM BUMHAKTBCS
npotrwH Gesnivi ocid, oTxe, posMeKyBaTH L 3TOTHMHM MOAKHA JHILe 3a "mpegMe-
ToM" (3TiTHO 3 UMM TPaKTYBaHHAM) - THMU LiHHOCTAMY, AKHMM 3a00MiFOeThCS
mkoga. CaMe Oi IIHHOCTI | MOBMHHI BM3HABATHCA O0'€KTOM 3MOYMHY. 3Mi-
IIaHHA caMoro of'eKTa i MpeaMeTy 3MOUMHY HiBele CYTHICTE i 3HAYeHHA 9K
MepLIOro, Tak i gpyroro” [32].

CeoepinHoro € nosulia B.M. TpySaukoea, KoTpui BisHauas ol ekT 3m10-
UHHY 4K "OXOpOHKBaHI KPMMiHalEHHMM 3aKOHOM MpaBa, ¢cBoGoaM i sakoHHi
iHTepecH THOIMHK i rPOMagAHMHA, HA fAKI BUMHAE 3aMax ocola, gKa BUMHAC
AMOUMH, i 9KMM ¥ PesyIIETaTi CKOSHHA 3NMOYMHHOTO MiAHHA 3al0dileTeed abo
Moxe OYTH 3anoisHa icToTHa mKoma" [33]. Otaxe, wert mimxin, € Oero ByKIum,
HiXK Teopid of'¢kTa smoumHy 4K Onar, IIHHOCTEN Ta iHTepeciB, OCKITBKH OO
Meperiky OCTAHHIX, AK IIPaBH/IC, BITHOCATE I NpaBa, cBoboOM 1 IHTepecH Jio-
OuHU (moreprinoro). KpiM Toro, mikaeo, mo B.M. TpyBHuKOB HasuBae cBilt
nigxig "HoBuUM", a/le 3300BIC OO HBOTO AHATOTIMHY TOUKY 30PY BHCTOBIIOBAB
B.I. Cniacosmy, AKMIA BUXOOME i3 pO3YMIHHA CAMOTO 3MOYMHY AK MOCATaHHA Ha
MpaBo 0coBH, IO OXOPOHACTECA JLPKABOK 33 JOMOMOTOK HoKapaHHA [34].

HocratHro nonynapHoto B XIX - Ha nodaTKy XX ¢T. Oyna HOpMaTHBichk-
Ka Teopif ado Teopia ol'ckTa 3n0uiHY 9K HOpMH npasa. Bona Gazyeanacd Ha
dropManpHOMY BH3HAYEHHI FIOYMHY AK OisIHHA, IO IOPYILY< HOPMY Npasa, a
TOMY caMe BOHa (HOpPMa IpaBa) BM3HaBalaca 00 €KTOM 3M0YHHY. SIK 3a3Havae
B.M. XBocToB, NpaponopyiIyioue OiAHHA CIpAMOBaHe "NpoTH npasa”, migpu-
BalOUH "aBTOPUTET MpaBa M JepKaBH’, a TOMY € TaKUM, IO Mae “CyCIinbHMA
xapakrep” [35]. Orxe, MpelcTaBHMKM Iiel Teopil MOKPecToBan CaMOCTiTHY
UiHHICTE HOPMU TIPaBa, YKasyloul, LIQ He € 3MOYMHOM [TiAHHA, AKe He Hopy-
IIye KOMHOI IPaBoBOi HOPMM. XO4a Ha CEOTOMHI KOMIeH BITYM3HAHU IIPaBO-
3HaBelb He MO3MUICHYE cebe AK npuGivMHMK L€l Teopii!, BOHa 3TificHIIA Be-
THMYe3HUA BIUTMB Ha IIOOablIMA POSBHTOK yueHHd npo of kT snouuHy. Ha-
BITh MOCTIOOBHMKHM IHIIMX TeOpif, AK NpPasuIo, YKasyooTh, IO ICTOTHOK O3HAa-
KoK 00 €KTa IJMOUMHY € Te, IO BiH SHAXOMUTBL i, OXOPOHOK KPHMiHATEHO-
IO 3aKOHY.

Tak, me 1915 powi, posMipKoBYIOUM Ha MeXi HOPMATHBICBKOL Teopif Ta
Teopil Gnar (iHTepecie), M.J1. CepricecbKii yKasyBaB Ha IOOBIlHY CIIPAMOBA-
HICTE 3MOYMHY: No-Tleplne, o0'€KToM MOkHa BHM3HATH "OesnocepedHifl mped-
MeT NOCATaHHA", MOo-Ipyre, "abcTparoBaHMN iHTepec YCROrO CIHBAKMWTTH, LIO

! BOoOHOYAC, HeODXIMHO 3aYBaKHTH, 100 3a CHOCTepemeHHA LI, AHOPYIIKa, JedKi aBTo-
PHM HaYEOBO-OPpaETITHID KomeHTapis 0o KK Vipaimm nma xapakreprciei o6 eKTiB 0Epeni
VIOTHHIE BHKOPHCTOBYKOTE KaTeropild "KOHCTHTYIIAHI TPUHINMND", KA € HABTH INMPIIOK,
HiE "HOpMa mpaBa” (30Epema, o6 ekToM 3mowHEY, mepenGavenoro cT. 161 KK Ypaim1, sisHa-
€THCA KOHCTHTY LU DPHHITHMI PisHOCTL) [30].
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MOPYLIYEeThcd HEBMKOHAHHAM BiINOBIDHOTO MPUITHCY 2akonHy". "Tineku ofen-
HaHHA 000X [yKasaHwx] MOMeHTIiB, - mumie gami M.J. Cepriebcbkmil, - CTBO-
proe OHATTA 08 €KTa, NOp4f, 3 IHMM OO PYHTOBYE CKITafl, 3TOYMHY TiSHHS: MO-
PYLISHHA HOPMH 3aKOHY HeMO;KIuBe 0es nocAraHHA Ha KOHKpeTHI Gnara ado
iHTepec; OOHe X NOCATAHHA Ha [i OCTaHHI, 4KIIO 33 HUMH He CTOITE HOpY-
IIeHHs HOPMHU 3aKOHY, He Byme snmounHHmMM" [37].

HacTo 10 MpeficTaBHHMKIB HOPMATHBICEKOT Teopil BiIHOCATEL 1 BiDOMOIO
mopeeonouifiHoro euyeHoro M.C. TaraHuesa, xoua, Ha Hallly OYMKY, HOIo
KOHLENILiA CKopillle € CMpoboio MOETHAHHA HOPMATHBICHKOI Teopil 3 TeopiaMH
cyd’eKTHBHOTO Npaea Ta Onar i iHTepecie. 3oKpeMa, BiH Bi3Ha4Yac 31OYMHHe
TiAHHA K "MOGITAaHHA Ha NMPAaBOBY HOpMY B ii peaxsHOMY OyTTi alo, iHIIM-
MH CTIOBaM, AK IOCATAaHHA Ha IIPaBOOXOPOHeHI iHTepeck XuTTA" [38]. 3sincu
HMpaBHUK BUBCIMTE BF3HAUSHHA 00 ¢KTa JT0YMHY - "3anosinb abo HOpMa npa-
Ba, IO 3HAMIITA CBOS BHpaskeHHS B iHTepeci XWTTH, AKMA BXOOUTE Y ccepy
cyG €KTMBHMX IPAB i OXOPOHACTLCS Hiclo HopMoro” [39]. OTke nmpaBoBa HOPMa
OXOpOHAE fAK IHTepecH, Mo "iCHYIOTh B gepskabi HIOMTO caMoCTifiHO, Tak i Ti,
IO 3HAXONATE CBifl IIPOAB ¥ BUITIANI IIpak ocoGucTocTi [40].

3a npuxnagom M.C. TaraHuesa gedki cyuacHi NpaBo3HaBLi HaMaraloTbCa
BHMHAMTH BlacHi KOHLEIIi, 1o noenHyeany 6 nei abo Ginkille Teopii of ekTa
IIOYMHY. ICHYIOTE ¥ TOMY 4MCTi I cipobu "DpHMUpPHTH" TeOpilo CYCIinbHMX
BITHOCHH i Teopilo Grara Ta miHHOCTeR. CraxiMo, o A.M. Kpuinenok roeopirs,
mo 00 KT IOTHHY — "lie OXOPOHIOBAHI KPHUMiHATBHO-TPaBOBHMH HOPMAaMM
CYCHINBHI BITHOCHMHM Ta coliankHi Grara, Ha 4Ki nocdrae snoumH" [41]. Ha
OyMky LI Bikeepa, of'ekT p3arami SepeThked Hin OXOpOHY caMe TOMY, LIO BiH
BHM3HAHMA OiHHICTIO; OTAe, 00 cKTaMM 3MOTHHIB HeOOXITHO BBaXKaTH BU3HAHI
JePAKaBOK HIHHOCTAMIM CYCIINEBHI BITHOCHHM, IHIIN KOHKPETHI MaTepialbHi Ta
HeMaTepianbHi 00'€KTH, Ha AKI Gyno cupaMeoBaHe JiAHHA, AKHM BOHO 3aBOanc
ui 30aTHe §y10 3aMomiaTi IKoay, TodTo of ekTaMM MOXYTE OYTH BILHOCHHK
BJIACHOCTI, POOMHHI BITHOCHHIM, JIIOIMHA, 1l 1eCTh, IpHpota Tomwo [42].

Hocure opurinaneHo sucnosleca M B. Cemuxin: "Bupilnyodi nuTaHH4
npo 00’ €KT ITOYUHY, BAKTHEO BCTAHOBHTH Te, YoMy Lie 3asdac Gesmoce peqHbol
IIKOIM, a AK MM Lel o8 €KT MocdraHHad HaseeMmo - Gmarom. Linnicro, mpene-
TOM CYCIITBEHMX BITHOCHH alo oche poro KUTTEMIAIBHOCTI - He CYTh BAKIHBO"
[43]. ApryMeHTye CBOIO NMOBMIIIG aBTOP HacTymHMM: "Vci icHyioui B Haymi
KpPMMiHATBHOTO NpaBa KOHIEMNII cTocoBHO 08 e€KTa 3MOuMHIE cami mo cobi €
NpaBWIBHMMH 11 OOHOCTOPOHHIMK. B HallloMy HafiCKIagHIIIOMY CyCIITBHOMY
opraHisMi Taki kaTeropii ak Gnara, LiHHOCTI, ocheplt KUTTEOi4TBHOCTI, MIOMM,
iHTepecH, BITHOCMHM SHAXCIATHCA ¥ HePOSPUBHOMY MialeKTUYHOMY B3aEMO-
38'43KY Ta B3aeMOMIl, a TOMY HeMOXKTHBO IIOCATHYTH Ha OTHY 3 KaTeTOpif, He
3a4elMBIIM B Ti 4M iHIif mipi iHIDOT AKINeHTYRYHM A yBary Ha AKIfICH i3
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CTOPIH pealBHOI TiHCHOCTI, BYeHi, o0pa3sHO KaXky4M, BUCBITTIOITE AKYCh
TpaHb OOHOTO W TOTC K pyCiHY 1 HagalTh fl NeplloYeproporo 3Ha4eHHA.
3BUYATHO, B TiM UM IHLIMA CHTYaLlii, B THX UM iHIOMX YMOBaX OIICKYMM Hafl
yCe MOMe ONUHMTHCA Ta 4M IHIIA I'PaHb CYCIITBHOIO OpraHisMy, ane mpH
LOMY He CTifl, BUIIYCKATH 3 YBarK 1i 38'A30K 3 yoiMa iHII MK rpaHami. Cnpoba
# alcomoTH3YBaTH AKYCH TPaHb, 30CepelMTUCh Ha YOMYCh OIHOMY MPHU3BO-
OUTE OO CYNepedTHBMX CYIKeHb, a BiINOBIIHO i NO B3aeMHMX KPHTHYHUX
3ayBakeHB" [44].

Lert mimxin, AKMA MOKHA Ha3BaTH iIHTerpoBaHMM, OCKITLKK BiH OO €IHye
KilkKa Teopilt 00'eKTa 37M0YMHY, BUIAcTbed HalBimell BOaTHM 3 MpaKTHUHOL
TOUKM 30py. Tak, ¥ mpolieci npapo3acTOCYBaHHA B KOKHOMY KOHKPEeTHOMY
BMIIAOKY He CTillbKH BaXIIMBO, 9Ke¢ MOHATTA € OiTblll MIMPOKMM i “HpaBulb-
HUM" - CyCHinpHI BiDHOCHMHM, HiHHOCTI abo Grara ToIo, CKITbKHM HeoOXioHO
3'4CYBATH, UM € B3arali o8’ eKT, AKOMY 3aB0aHO UM MoXe §yTH 3aBIaHO LIKOOY
BHACTIOK 3MTOYHMHHOTO MOCATAHHA.

OTxe, MABOIAIM MIOCYMOK, CpobyeMC HamaTH 3aralbHY XapaKTepic-
THKY 00'€KTa 3MOUMHY Ta BUSHAYMTH [HOT0 clelchiuHi O3HaKIM.

Hacamnepen, o6’ekT 3/04uHy - Ue Te, IO Ma€ HAVIBHINY COLaabBHY
sHauHMicTh. KpuMiHaneHUM IpasoM HeoGxiTHO OXOpOHATH He BCl CYCHIMBHI
BIDHOCHHM, NIHHOCTI, iIHTepec TOLIC, a JIMLIe Ti, AKi 3 THX 9i iHIIMX DPHYUH €
0coBMMBO BAKITHBIMMI 074 TIOTMMHIM, CYCIUTLCTRA, TePikas.

3 imnoro 5oky, 00'€KT 3/I0MMHY — Iie Te, IO 3HAXOIMTBCA MiX oxopo-
HOI0 KpHMiHaJbHOTO 3aKoHY. ToMY MOCATaHHA Ha O0'€KT, 4K He OXOpoH4-
€TBCA HOPMaMM KPUMIHANBHOTO Npaea, XOUa i Mae SHAUHY COLHANBHY ILiH-
HicTh, He Gyge anoumHoM. BomHowac, Toft dpakT, Mo 0B'€KT 3MTOUMHY 3HAXO-
JUTE il OXOPOHOK KPHMiHAIEHOTO IpaBka, He O3Hauac, IO BiH He MOXKe OX0-
POHATHCA HOPMAaMH IHIIMX Tany3ed Mpaga (agMIiHICTpaTHBHOIC, IOTAaTKOBOTO,
HUBINEHOrO TOINO). 3akoHONaBell BHM3HAaYae He NTHIIe O0'¢KT KPHMiHATEHO-
OpaBoBOl OXOPOHH, ane W Ti CyCHinpHO HeQesNeuHi NOocATaHHA, IO MOKYTh
3aBIATH HOMY HafGinbLI icTOTHOT LITKOMH.

KpiuM Toro, 00'eKT 310MHHY — Lie Te, 0 BiTHOLIEHHIO 10 MOI0 3iVICHI0-
€TheA WIOMHHHA MOBeNiHKa, BUMHIOETHCA AiAHHA (01 abo Ge3nidnbHICTE).
O3’ KT 3MOYHHY - e 08'€KT 3MOUMHHOTO MIOCATAHHA,

OCKUTbKH 3MOYMHHA OiAABHICTD € 3a BMSHAUeHHAM HeTaTHBHOM, 00'eKT
VOUMHY - Ile Te, YOMY 3MIOYMH 3al0fioe CyTTeBy Kooy, BoHa Moxe GyTu
o0’ exiudno peavrow, AKIIO Tl MOAKHA KOHCTATYBATH B AKOCTI SHAUTHUX HeTaTH-
BHIX 3MiH, AKi TAK UM iHAKIle BINMBaKTh Ha Mepelir CyCHinBHUX BiTHOCHH,
3aBIAKYM IIKOTY KOHKPeTHHMM CyCHIMBHMM LiHHOCTAM, OnaraM, iHTepecam,
aBo nomennifing peasnow ¥ BUNAAKY CTBOPeHHS PealbHOI 3arposi 3aBIaHHL
TaKOl IIKOOK Ta HaCTaHHA 3HaUHMX HeTaTUBHMX 3MIiH B OTOUYIOUM HiACHOCTIL.
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Lli o3HakM B CYKYITHOCTI JAKOTH SMOTY HABeCTH 3ara/ibHe BU3HAYeHHA Mo-
HATTH "00'eKT 310MMHY", HiN, AKMM MPONOHYEMO POSYMITH Te (CYCHinbHi BiO-
HOCHHY, IiHHOCTI, Gnara, iHTepecy, Ipaga i cBOOONM MOOHHU Ta iH.), IO 3
OITIANY Ha CBOK) HAWBUILY COIATRHY 3HAYYLIICTE SHAXOMUTECA il OXOPOHOK
KPMMIHATBHOIO 3aKOHY, MO BITHOIIEHHIO OO YOTO 3MIACHIOETHCA 3MOYHMHHA
MOBeIHKA Ta YOMY 3aBIa<Thea abo Moke OyTH 3aBOaHa CYTTEBa IKOTA.

3eincHM MOXHa BUBECTH W BM3HAYeHHA OiMBLI 3aralbHOTO ITOHATTA -
"06’eKT mpaponopyIeHHA", AKMM CTi0 MTO3HAYATH Te (CYCHUTEHI BITHOCHHM,
HiHHOCTI, Grara, iHTepecH, Opaea i cBOOOOM TOOMHK Ta iH.), 110 3 OIT4Ay Ha
CBOIO COLaNbHY 3HaUYILICTL 3HAXOOUTHCA M OXOPOHOK MPaBoBUX HOPM, Ha
LIO NOCATaE MpaTHIpaBHe TIAHHA Ta YOMY 3aB0acThCa abo Moke OyTH 3aBOaHa
HeBHa LIKOAaA.

BiporinHo, IO caMe iHTerpoBaHMM IAxil OO0 BHU3HAUEHHA ITOHATTS
"o0’eKT NpaBoONOpYLIeHHD" HafKpallle BiONoeigac crmempdpilli iHIINMX, OKpiM
3MOYMHIB, BHOIB NPONOPYLISHb - KOHCTUTYLIFHMX, aqMiHICTPaTHBHIX, LMBi-
TBHUX, JUCHMITTIHAPHMX Tomlo. BTiM, peTentHMi aHamis CyTHOCTI o ekTiB
Ha3BaHUX BB NPOCTYIKIB € MepClekTHBHMM HANPAMKOM MONANBIINMX Hay-
KOBMX TOCTIIKeHE.

Buxopucrana giTeparypa:

1. Oue.: Hosocenos I'.I1. Vauenue of obwexTe npectyrrienms. Metonomorirae-
ckpe acrmekTel, M, : HOPMA, 2001, - C. 1.

2. Kopxancxkuit H. M. O0BekT 1 NpeaMeT yTOMOBHO-TIPABOBOR OXpaHEL — M.,
1980. - C.15.

3. Tawmmi Bl OOBeKT 1 HpeaMeT MpecTVIITEHHA B COBETCKOM YIOTOBHOM
npaee. - X, 1988. - C, 27.

4. Huxmdpopor B.C. OOBeKT MpecTyIVIeHHA M0 COBSTCKOMY YTOMOBHOMY Mpa-
By. - M., 1960. - C. 28.

5. Tam camo, - C. 28-29,

6. Kpunminamere mpaso  YkpaiHp  JarambHa dacTMHaA:  [limpyuHuk.
(K0.B. Anexcannpos, B.l. Auminos, O.0. Jygopoe Ta in.). - Bun. 4-te nepepobn. ta
monoe. / 3a ped. M1 Memsmimka, B.A. Kminvenxa. - K.: Atika, 2008. - C. 83.

7. Aue.. Hosocenow I'.I1. Vaenue of obwexTe npectyrrienmd. Metonomorirae-
cKkite acekTel. M. : HOPMA, 2001. - C. 26,

8 Hye.: Kopxanckint H.IA. OO0BeKT 1 npeaMeT YTOTOBHO-TTPABOBOTT OXPAHBL -
M., 1980. - C. 36-42.

9. Huxmdpopor B.C. OOBeKT MpecTyIVIeHHA M0 COBSTCKOMY YTOMOBHOMY Mpa-
By. - M., 1960. - C. 30.

10. Tampmi B.A. O6wexkT w mpeameT IpecTyIUieHMs B COBETCKOM YTOMOEHOM
npase. - X, 1988 - C. 14.

11. Jue., Hanpukian: 3araTbHa TeopiA depxkasn i mpaea: [limpyammx /
M.B. Lpik, O.B. [lerpunung, T1.B. Appamenxo Ta iH.; 3a pen. M.B. Llsika, O.B. [Tet-

6l



MPOBITEMH PEROPMYBAHHSA KPMMIHAJTBHOT FOCTIALII:
YKPATHCBKMI KOHTEKCT I MDKHAPOIHWIA JOCBIA

prnHa. X Ipaeo, 2009, - C. 343-344; TNpobnemer obieft TeOpHu IIpaga M rocy-
Japcrea: Yuebrmk / Tlog pen. B.C. Hepcecsmia. - M.: Hopwa, 2008, - C. 382-383;
Yepeoutok Bl Teopus rocymapcrea u npasa: Yuebuuk. - M.: MHDPA-M, 2007. -
. 486-488 Toro.

12. Totin O.M. KpumiHameHa BiOMOBITATLHICTE 3a BMITYCK ato peaTizamito
HeToDPOAKICHOT MPOMyKIHi B YMOBaX PMHKOBOT eKOHOMIKH (IIpolreMit Teopii Ta
MpaKTHKH): AB'Iopec]). Auc... KaHm, opud. Hayk. - K, 2003, - C. 9-10.

13 Markos M.O. TlepelIkoMkaHHA 30ificHeHHI0 BHOOPTIOTO Mpasa: Mpodie-
MU KPMMIHATEHOI BionoBinameHoCTL: [uc. .. KaHm, opud. Hayk. - K, 2006. - C. 27,

14, Tue.: Tuxosa C.5L 3momiHl v odepi peamizallil [pOMATAHCBEKHX, ITOMT-
THYHUX Ta COIIATLHUX IPas i cBOOOT, MO MHM 1 rpoMansaHiHa (posmin V ocobmiBeoi
yacTHHM KK Yipair): Mosorpadhis, - K Kiieceiani yHieepcoumet, 2006, - C. 17-148,

15. Haynoe A.B. Pocafickoe yronoeHoe mipaeo. Kype nexuift. B agyx Tomax. -
T. 1. O0mas 9acTek. - 3-e w3, Depepal. 11 gorl. - M.: KOpug ., 2004, - C. 179,

16. Tam camo.

17. Tamms B, O0BeKT 1 OpedMeT NPecTYIVIEHHA B COBSTCKOM YTOIOBHOM
npaee. - X, 1988, - C. 76.

18. Oue.: Kopxarckint H. M. O0BeKT 11 IpedMeT YTOMOBHO-TIPABOBON OXPaHEL —
M., 1980. - C. 17-18.

19. Kyopsaenes BH. OOmaa Teopusa KeamudpuKallig  IpecTYIUIEHHIL. -
2-e u3m,, rlepepa6. u gom. - M.: KOpucrs, 1999, - C. 130-131.

20. decenko €.B, O0'ekT snowiHY 3 Norpany peatiid // KOpuoiemme sicHMEK
YxpaiHm. - 1997, - Ne 33,

21. Hoeocenos [T Vaenie o0 olbekTe mpectymmeHma. Metononorideckie
acnekTHL. - M. : HOPMA, 2001. - C. 41-42,

22, Cenraenkop HLIT. OOBeKT NpecTYIITeHIBT: cOLHATRHO-PHIOCO(KIE 1 Me-
TOTOMOTHYIeCKHEe ACTIeK TR MPOGTIeMEl © AB’ropec]). AMC... KaHd. opud. Hayk: 12.00.08 -
YronopHoe Mpapo 1M KPIMHHOTOIMHA ; YTOMOBHO-MCTIOMHUTETEHOe MpaBo. - M.,
2003. - C. 8-9.

23, l'agpym C.B. KpymiHambHO-MpaBoBa OxOpoHa HOBKIMTA B YKpaidi. Ilpo-
Grienyt Teopii, 3acTOCY BAHHH i POSBMTKY KPHMMIHATBHOIO 3acTocyBaHHd, - K. [HcTi-
TYT 3aKOHONaBCcTea Bepxosroi Pamy Yk paim, 2002, - C. 20,

24. Haymos A B. Pocafickoe yronoeHoe nipaso. Kype nexuift. B npyx tomax. -
T. 1. Obmasn 1acTh. - 3-e 130, Depepal. i1 Dot - M.: KOpum mat., 2004, - C, 180,

25. bepsin [1.C. HesakoHHe BHKOPHCTAHHA 3acobiB iHNMBIMyamizalil yIacHH-
KiB TOCIIOAap<hKOro o0opaTy, TORAPIE Ta MOCTYT: aHATIs CKIALIB STOMHHY, [Teper-
DaveHoro ¢1. 229 KK Vipaim: MoHorpadvia. - K ATtika, 2005, - C, 19, 21.

26, Mue.: Qecenro €. LinnocTi ax 06 ekt 3nowmy // Tlpaso Ykpairm, - 1999, -
Ne 6. - C.75 Angpyumo [1I1 3mouimit npori BHOOPTMMX [pae TpoMAalaH Ta ix
IIpaea 6paTlr'l y4acTe ¥ pec]:»epermyl\{i: Kplﬂ{i.Ha.,‘TbHO-l'IpaBOBa XAPAKTEPHCTHEA!
Monorpadia. - K.: KHT, 2007, - C. 76.

27, Angpyumo I'LIT. 3mowmu npotu BHGOP'-IHX npae rpoMadsaH Ta ix IIpasa
OpaTH y49acThk v pedpepeHIYMI KPHMIHATRHO-TIPABOBA XapaKTepHcTHKa: MoHo-
rpadisa. - K: KHT, 2007, - C. 111.

62



BICHHMEK
JlyranceKOro AepaKaBHOrO YHIBEPCUTETY BHYTpilHix arpas iveni E.O. [limopenka
CnenianeHME BHOYCK Ne 5-2011

28, Hue.: Hosocenoe ILI1 Yuenne ob obbekte npectymineHist Metogonori-
yeckHe acrekTel, M. : HOPMA, 2001, - C. 43.

29. Oue.: Asapos 1,.C. 3nowmn ¥ cdepi KoM I0TepHOT ilbopMatiii (Kpri-
HATLHO-ITpaBOBe TOCTimxeHHd): Monorpadis. - K.: Atika, 2007. - C. 40-43.

30, Hoeocenos ['T1 Vaenie o0 olbekTe mpectymmeHma. Metononorideckie
acrekTeL M. HOPMA, 2001, - C. 43-65,

31. Vronoeaoe npaeo. O0MaA YacTk: YueOHMK 17 Bysoe / Ote. pen. M. 4. Ko-
saueHEC, 3. A, HesHamoea, - 3-e w3m, wsm. o gort, - M. HOPMA, 2001; oue., Tako®:
TpyOmiikoe B.M. [ToHATTA 06'ekTa 3MOMHMHY 3 HOBHX Mosialil // BicHik Xapkiechk-
KOTO HallioHamkHOTC YHisepauTeTy imMeni B.H. Kapasina. Cepia "l[lpaeo”. - 2009. -
Ne 841 - C. 16,

32 Kypc yTomoBHOTO IIpaBa: Yuebunx / Tlon ped. H.@. Kysnenmosoii,
WM. Taxkoport. - T. 1. - M., 1999, - C_ 199-200.

33. Tpy6uuxoe B.M. Tonarra of'ekTa 3M09MHY 3 HOBMX MO3MUin // Bicmx
XapkiBchKOro HallioHATEHOTO VHiBepcTeTy iMeHi B.H. Kapasina. Cepia "Tlpago”, -
2009, - Mo 841, - <. 17; oue., Tako#x: pr6H'P1I(OB B.M. Hoepnt B3rsn, Ha 0OBEKT
npectyiieHs / / [lpaso i Gesneka, - 2002, - Ne 1. - C, 81-87.

3. Cnacosra B, YVuebuyk yromoeroro mpaea. Yacte obmas. - CI16., 1863, -
. 94; mie., Takok: Hoeocenos [T Yuenne ob obbpekTe IpecTyIUIeHHA. MeTogoio-
riudeckue acriekTel, M. : HOPMA, 2001, - C. 7-8,

33, Xeoctoe B. M. O0mas Teopis npaea. NieMeHTapHEN oepk. — M, 1914, -
C. 138

36, Hue.: Apopynko [LIL 3nowmmi npor eboptniix Ipas rpoMagaH Ta ix
npasa GpaTi ydacTe ¥ pedepeHOyMi: KpHMiHATEHO-IIPABOBA XapaKTepPHCTHKA!
Monorpadvia. - K.: KHT, 2007, - C. 89,

37, Cepruesckinit HJI. Pycckoe yronoeHoe nipago: [Nocobie k nexisam. Yacts
Qbmag. - Ierporpan, 1915. - C. 243; uur. 3a: Hoeocenos I'.I1. Yuerte ob obwexTe
npectyirienna Metomonorudeckue acriextel. M. | HOPMA, 2001. - C. 11,

38. Tararmes H.C. Pycckoe yronoeroe nipago. T. 1. - Tyma: Astorpad, 2001. -
C. 394

39. TaM camo.

40. Tam camo. - C. 397,

41. HaykoBo-IpakTHMHMI KoMeHTap KpiMiHATBHOIO KoOeKcy YKpaiHM. -
3-Te BHMO., ODepepolul Ta TonoeH. / 3a ped. ML Memenaika i M1 XappoHioka. - K.
HOpumprana gynka, 2008, - C. 12

42 Mue.: bukees V.M. O noHATHH 0fbeKTa IPeCcTYIIIEHIA H MHOKeCTBEHHO-
CTH TAKMX OOBEKTOB. MaTepuamm 11 Pocoiickoro Konrpecca yronogHoro mpaea,
cocrosemerocsa 31 mas - 1 vrons 2007 . - M., 2007, - C. 65,

43. Upr. 3a; Angpynmxo [LI1 3nowm mpotu BHGOP'-IHX pas TPOMAIsTH Ta ix
NpaBa OpaTH y9acTk v pedepeHOyMi: KpiMiHATBHO-TIPABOBA XxapaKTepHCTHMKA:
Monorpadia. - K.: KHT, 2007, - C. 105.

44 [yt 3a: Aunpynko [LI1 3nodssn nporie BGOprIx Mpa IPoMATIH Ta 1x
NpaBa OpaTH y9acTk v pedepeHOyMi: KpiMiHATBHO-TIPABOBA XxapaKTepHCTHMKA:
Monorpadia. - K.: KHT, 2007, - C. 105-106.

63



MPOBITEMH PEROPMYBAHHSA KPMMIHAJTBHOT FOCTIALII:
YKPATHCBKMI KOHTEKCT I MDKHAPOIHWIA JOCBIA

H.A. Opnosceka

ooxtopanT OHK)A,

KaHTHIAT IOPMIHUHIX HAYK, TOIEHT

(Odecorn nayionatna wpudnyma arpdenia, Vipaina)

KPUMIHAJIBHO-TIPABOBA CAHKLIA
TA KPUMIHAJIDHA BIOTIOBIOABHICTD:
KOHIENTYANMBHI IMTMTAHHA CITIIBBITHOIIEHHA

Haranbni mpoSnemm pedpopMyBaHHA CHUCTeMM KPMMiHATBHO! IOCTMILIL,
IO NOCTany Hepel YKpPaiHOW, NoTpe(yITe peTellEHOTO TeOpeTHUHOro of-
IPYHTYBAaHH:A He MHIe 3 oAy Ha OpraHizalifHO-NPaBoBl Ta mpolecyanbHi
acmekT. Y Meplly depry, e cTOCYeThCd MaTepialbHO-NPaBOBOTO KOHTEKCTY,
afAe caMe KpMMiHanmbHO-NpaBoBa MaTepid (KpHMIHAaTbHIH 3aKOH) € MOl pyH-
TAM [N BM3HAYEHHA KOHUENTYATBHUX XapPaKTepUCTHE CHCTeMM KPHMiHallb-
HOT OCTULIT 3aramom.

OmHMM 3 OPUHIMIOBHX NUTaHE B UBOMY ceHci Byno M samullacTbesd
CHIBBITHOIIEHHA KPUMIHATBHO-IPABOBOI CAHKINT Ta KPHMMIHATBHO! BiIIOBIIATE-
HOCTi AK BM3HaYalbHMX <peHOMEHIE ¥ LApHMHI KpUMIiHANBHOIO IIpaBa.
Posg A3aHHA OpOTo NMTaHHA HaOyBac 3HaUeHHA PYIUIFHOIC YMHHMKA aKTya-
Hisallii DUCKYPCy IomO GyIb-AKHX iHIIMX TEOPeTHYHMX Ta TPUKTATHUX KPH-
MiHATBHO-IPABOBHX I PoGeM.

Hesgaxaroun Ha TpuBany po3poOKy, C1id, KOHCTaTyBaTH BiOCYTHICTD €1-
HOCTi ¥ nigxoni 0o DaHoi npoBmeMi. 3o0kpeMa, MONO CIHBBTHOILIEHHS CaHKIil
Ta BiONOBLTA/TBHOCTI Ha ChOTOOHI ICHYIOTh JeKiNbKa MOFHILIA:

1. BinnoeinaneHIicTE - e € podoBe NOHATTA 0 BITHOIIEHHIO 40 BUOOBO-
ro, ToOTO CAHKIN AK CTPYKTYPHOTO eleMeHTY NpaBoBOl HOpMu. HOpummuna
BiOMOBITANEHICTE BMHMEKAS ¥ TOW MOMEHT, KOMH 3aKOHOMABSHE BUPILIYE i
nigmArae Ta 9i iHma cdpepa CycninbHMUX BITHOCMH NPaBoBOMY PeTyIIOBAHHIO i
41 MOKe B3aranii WTH MOBa Npo IPHOMYHY BIANOBIanbHICTE ¥ JaHOMY KOHK-
PeTHOMY BUIAAKY. SIKILIO BiANOBIIE MOSHTHMBHA, TO MOCTAE MUTAHHA IIOOO
KOHKPEeTHO! CAaHKII1 ¥ KOHKPeTHIM npaposivt Hopwi [1, ¢. 20-21].

2. Mix cankUicio Ta BiINOBIATEHICTIO iCHYE BI3HAYANBHUA TpaMuit (Gez
CaHKUII HeMaE BITIIOBIIaNbHOCTI; HOPMAaTHBHa KOHCTPYKILIA OCTAHHBOI BH3HA-
YaeThCA BMIOM CAHKILiT) Ta JKOPCTKHIA 3BOPOTHIN 38" 430K (AKIIO MPaBoNopyLl-
HHKH He HecyTh BiINMOBITaIbHOCTI, TO cCaHKLiA CTae OeKTapaTHBHOIO) [2, c. 97].

3. BiInosigambHICTE Ta CAHKLIA HOPMHM - [Ig TOTOXKHI NOHATTA. 30KpeMa,
AK 3asHavac KO.B. baynin, npasopoio opMOK0 3aKOHOTABIO BHSHAYEHOD KpH-
MIHAMBHOI BIANOBIIANBHOCTI € CAHKIIA KPUMIHAMBHO-MPaBOBO] HOPMHM, Me-
penGauenci KK [3, . 26, 30].
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4. BinnmoBinalbHICTE pOSIMATACTLCA AK ONHA 3 JopM peamizallii caHKIiv
HOpM IyOMIMHOTO MpaBa pasoM i3 3axomaMi NONepelKYBabHOIO BIUIHMEBY,
3aXOIAMM 3aXUCTY, HeCIPUATIMBUMM HACTIKaMK, IO BUHHMKaIOTE B pesyilb-
TaTi Oil caMoro cyd’ekTa (BIacCHUMM MPaBOBMMU BTpaTamif) [4, ¢ 12, 13].

5. PosyMiHHS caHKIil JOLiNMBHO AmdepeHIioBaTH 3a IBOMAa acHeKTaMi:
AK efleMeHTa HOpPMU IpaBa Ta AK 3ax00y BINIMBY. B paMkax Takoro mimxomy
Bil3HaYacThed, 10O, 3 OMHOro GOKY, iCHYBAHHA CaHKIIl 9K eleMeHTa HOPMU
npaka He O3HaYae HAABHOCTI BIOMOBIOANBHOCTI, OCKITLKM CaHKILA icHye OO Ti
peanizallii. 3 iHIIIOI cTOPOHM, CAaHKLIK MOATTHMBO MPedcTABMTH fAK 3axid, IopH-
JWTHOL BiANOBIOANBHOCTL, IO 3aCTOCOBYEThCA A0 <y0'€KTa ¥ BUIIAOKy BIMHeH-
HA MpaBoNopyLIeHHA. BionosigHo, BIINOBIaTbHICTE ¥ NOPIBHAHHI i3 caHKIIi-
€10 BUITIATAE MOHATTAM GinbIll CKTaTHMM Ta BararorpaHHuM [3, ¢ 47].

6. 38’ A3KaM CAHKL{I Ta BilNOBITANBHOCTI NPUTAMaHHI PisHI acekTH, L0
He MOXYTE OYTH BUABTeHI Ha OOHOMY piBHI CYMiCHOTO aHaNi3y JaHMX KaTero-
pilt. 3oKpeMa, Li 38" A3KH O3HAYAICTh, ¥ BCAKOMY pasi, iCHYBaHHA OBOX ITIOMIHMH
JOCTOKeHHA, ollocepeNKoBaHUMK NpolecaMit gudepeHlialil Ta iHOMBiOya-
nizanil KpuMiHATBHO! BiDIoBigansHOCTI [6, ¢ 22, 43-44].

7. CaHKIA posITIA0AETECA B KOHTEKCTI elleMeHTa IPIIMIHOL BiIIOBTaTb-
HOCTi, IO CIYTye KPUIMYHOK MOCTaBOK NeBHMX MpollecyalbHMX Oi Ha
cTanil peanisanii sinnosimaneHocTi [7, ¢ 9.

3 onAny Ha e MeTOIo JAaHOI CTaTTi € BUCBITIIeHHA KOHIENTYaTbHMX ITH-
TaHb CHiBBITHOIIEHHA KPHMMIHATBHO-TIPABOBOT CaHKINT Ta KPMMIHATBHOL Bifl-
MOBITATEHOCTIL

Beaxaemo, o miaxid, oo BUpillieHHA 3a3HaueHOl npobnemy 3 HeoOximHi-
CTIO Nepenfadac aHamis CIBBITHOLIEHHA CAHKIJI Ta KpPMMIHATHHOI BIOIOBOaTh-
HOCTI He Ha aOCTpaKTHOMY PiBHI, @ B KOHTeKCTi BHOKpeMIeHHA BHIIB OCTaH-
HBOI: MPOCTIEKTHBHOI (MIePCIekTHBHOL) i PeTPOCeKTHBHOT (IepLIMil piBeHb
Knacudikallii), HeraTHBHO! Ta NOZMTHBHOT (OPYIHIt pibeHb Klackdikallii).

JIK BUIUTHMBac i3 y3araibHeHOTO aHaTi3y MOFHMILIFA NPHXHIBHHKIE BHOKPEM-
TeHHA NPOCNeKTHBHOI KpHMMiHanbHOI BIONOBIJANBHOCTI, BOHA MOAIMBA, ¥
BCAKOMY pasi, y neox chopMarax:

- AK BiIUYTT4 BiONOBIOANEHOCTI, 10 08YMOBTEHO HAABHICTIO Hepealiso-
BaHIX I paBoBix HOpM [, ¢. 16];

- AK 3arposa, AKa ICHy¢< B CAHKIII KpHMiHaNbHO-IIPaBoBOl HOPMHM | MOXKe
GyTH peanizoBaHa B MafibYTHROMY OC KOHKPeTHOI OCOOM, sKa BIMHHID 3110-
quH [3, ¢ 35].

[HOIMMI CclTOBaMU, AKIIO Meplipi opMaT iCHYBaHHS IMPOCTIEKTHBHO!
KpHMMIiHATBHOI BIANOBiJaNPHOCTI He Nepenfavac HasgBHICTH KpHMMiHa/IbHO-
NpaBoBOl CAaHKUII ¥ 3aKoHOTABYOMY Il oNocepenKyBaHHi, TO B paMKax IpPyIroro
dropMaTy caM aKT iCHYBaHHA CAaHKUIl BHCTYNaE HOPMaTUBHOK OCHOBOK BH-
HUKHeHHS JAHOTO BUOY KPUMiHATEHOI BiITOBITATBHOCTI.
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SIK yABNAETECA, OCHOBOK) TePLIOTO (popMaTy MPOCTIEKTHBHGT KPMMiHATEHO!
BiOnoBimanbHOCTI MOYKe BHCTYIATH (pinocodpcbke CIPHHATTA BiTIOBITATHHO-
CTi K BiDUYTT4, YCRIIOMITeHHs, CYCIINEBHOTO 3B 93Ky, CTHMYNY Ta CaHKIIi of-
HouacHO. BenmbMu imocTpaTHMBHOIC B LIBOMY KOHTEKCTI € KOHLeNIia "MOHO-
HopM". Xo4a "MOHOHOPMM" (CHMHKPeTHYHI HOPMU MOBEiHKHM, 9K He MOXYTE
OyTH BiTHeceHi aHi J0 KaTeropil MOpanbHIYX, aHi 0 KaTeropii NpaBoBix HOPM,
aTle Bke MicTaTh "HapocTkit” oBox) TPAOMIiiHO XapaKTepHsyIOTE JOIepKaBHe
CYCIIUTBCTBO, Y CYYACHIT TiTepaTypi NpelcTakleHa TOUKA 300y CTOCOBHO TOTO,
IO ¥ 3apa3 MoXKHa JOCTIKyBaTH €0MHY HOPMY, PO3KIagandi i Ha Mopanb-
HY, IPaBOBY Ta pelilfiHy cKiagoei. [Tpu HkOMY B PO3BHMHEHOMY CYCHITBCTBI
HOPMH CTaloTh OimbLI ModiGHMMK, MOCTAaBOIO A1 4Oro BHCTYIAE €HICTE IIpaB
noouHu [9, . 21].

OueBUOHO, ¥ BKa3aHOMY aCleKTi AK pa3 i MOKHa FOBOPHTU IPO Te, LI
MpPOCTIEeKTHBHA KPMMiHATEHA BIONOBIATEHICTE OB 93aHa i3 BiT4yTTaAM 000B 43Ky,
1o iMaHeHTHO NpHMTaMaHHe KyNBTYpPHIA mionuHi. B iHmoMy sHmagky, Ao
BHMXOOMTH 3 TOTO, IO HOPMH Ipasa YiTKC BiJOKpeMIeHi BiI HOpM Mopali,
BiICYTHICTB IIpaBopeanizallii (y Synb-akif ¢popMi) B NPUHIMIL 3HiMae IIUTaH-
HS LIONO BiANOBITANBHOCTI B IOpUOMUHOMY ceHci. [Tpu npoMy, mircno, dop-
Marizallid caHKLii CTa€ 3alBOK, OCKITEKM BCTYIIAE ¥ OiF0 IPHHIMI "COBICTE -
Kpamui KoHTponep". Ha Hamy ayMKy, IpH TakoMy IOIEAAL Ha IPOCIIeKTHE-
HY (MepCrekTHBHY) KpUMIHATBHY BiIAMOBIOATEHICTE JOBOOHUTECS KOHCTATYBA-
TH, IO BOHA He MAE IPHMIMIHOL IpHPOIH, KPUINMYHMX O3HAK, alke Oydb-AKa
IOPHMOIYHA KATETOpiS XapakKTepU3YeThCA BH3HAUEHICTIO 3MiCTY Ta IIpOlecyankb-
How ¢opMOK peanisalii Takoro sMicty. Llogo npencraBneHoro KOHTEKCTY, TO
NpOCIIRKTUBHA KPHMMiHaNbHa BILIOBIIANTEHICTE TAKHX O3HAK He Ma<.

B pamkax gpyroro ¢opMary icHyBaHHA NPOCHEKTHMBHOT KpPHMMiHATBHO!
BIONMOBIOANTBHOCTI HAETHCA NPO Te, IO KPUMIHATBHO-NPaBoBa CAaHKIIA, B AKIK
BTiIIETBCA 3arpo3a KPMMIHANTBHO! penpedcii, ¢dakTHUHO NpedcTastdge coBoro
MNpesyMIIile BIONCBIATPHOCTI ¥ pasi BIMHEHHA 3no4uHy. OOHak ma obcra-
BMHa MPelCTARNAS iHTepec cKOpillle 3 oAy Ha pyHKIIOHANEBHICTE KPUMiHa-
TBHOTO 3aKOHY, aHDK 3 NO3MLIM aHaMi3y KpMMIHATBHOI BIINOBIOATBHOCTI AK
Takol. OCKINBKM X 3HAUEHHS [JAHOTO BUAY KPUMIHANBHO! BiINOBITaNBHOCTI
pakTHUHO 3BOAMTECY OO OMHOTO 3 ACeKTiB (PYHKIIOHATEHOTO NPH3HAYEeHHS
KPHMMIHATBHOTO 3aKOHY, TO YCYBacTheAd HeoOXigHICTh B iCHYBaHHI JBOX TepMi-
HiB, 1110 [O3HAYAKTE OO He 1 TeX apiiie [10, ¢ 64].

Buxcoaum 3 BHKTameHoro, <nig nmoremuTtuca 3 nosuuicio HO.B. baynina
CTOCOBHO TOTO, IO PeallbHO iICHYIOUa KPHMMIiHATBHA BIINOBITATEHICTE, ¥ BY3h-
KOMY CIelianbHO-IpaBOBOMY 3HaueHHI, TPakKTy€TvbCd SK BiONOBiOanbHICTH
PeTpocekTHBHa, TOOTO 9K BIIIIOBIIHA Peakllid JepKaBl Ha BUMHEHE B MIHY-
oMy MpaBonOpyLIeHHA (31oumH) [3, c. 33].
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B npomy ceHci KpMMiHanbHa BiONOBIDaNbHICTE AK TaKa MOKe po3ITAda-
THCA B KOHTEKCTI peanisallil KpuMiHanbHO-IIPABOBOI CAHKLL AKa (i TiTBKM
BOHa) MiCTHMTE BEA3iBKY Ha BMIOM W MeXi 3ax0fliB, IO 3acTOCOBYKITHCA OO OC0-
61, AKa BUMHIIA 3MOoulH. OCKINBKM Ha CTadifgx, IO HepedyioTs dhopManizarii
KpPHMMIiHATbHO-IPaBoBOl 3a00poH, KpHMIHaNbHA BiONOBLIANbHICTE BIOCYTHA,
OCTITBKM KpPMMiHANBbHO-TIPABOBA CAHKIIA Iepedye KpHMiHAMBHIA BiOnosiga-
NBHOCTI. BoHa BUCTYIIae T HOPMATHBHOK OCHOBORD, alle X HifAK He HaBIlaKIL.

Lle Dae mimcraeu BBaKaTH, LIO Ha APYIOMY PiBHI aHallizy KpHMiHATBHO!
BIOMOBITATBHOCTI MM 3MOXKEeMO JOMOBHUTH Hallli YABTEHHA o000 T CiBsid-
HOLIEHHA 3 KPUMiHATBHO-TIPABOBOIY CAHKILIED.

CToCOBHO HeraTMBHOI PeTPoCIeKTHBHOT KpHMiHAIBHOL BITNOBIDaNbHOCTI
CTIiT 3a3HaTUTH, IO caMe 3 L[MM PisHOBHMOOM KPHMMIHANbHO! BIONOBIDANBHOCTI
TPAIULIIAHO CHIBBITHOCHTECA KPMMiHATEHO-IIPABOBA CAHKILA. ANKe CaHKIig
(¥ BCAKOMY paszi, B 1i 3MICTOBHOMY acleKTi) BefTbMH 9acTO OTOTOKHIOETBCA i3
MoKapaHHAM (HaBITh AKILO AaBTOPCHKMI MOIMAD BKIIOYAE aHamis HopMu 3ara-
nvHOl yacTuii KK). OnHak My BeazkacMo NO3MLIK, STIOHO AKC KpHMiHAThHa
BiONMoBiTaNEHICTE 9K aTpuOyT nyBniuHoro npaea Moxe GyTH JuIlle HeraTHB-
How [3, < 42], nepeBinbllleHHAM 3HaYeHHd HETaTHMBHO! pPeTpOCHeKTHEHOL
KPHMMIHATBHO!L BIATOBIIATEHOCTI.

CTOCOBHO MO3UMTUBHOL PeTPOCIIeKTHEHOI KPUMIHAMBHOT BiAIOBIIATbHOC
Ti B MiTepaTypi NpedcrapneHa Be/TMKa KiIbKICTh aBTOPCHKMX MOSHLIA. 3epHe-
MO YEary, 10 cepel HaWGinb PO3NOBCIOMKeHHX MTXOMiB 00 po3yMiHHA Io-
SUTHMBHOT KPUMIHATBHOT BIOMOBIIATBEHOCTI € TAKi:

- IO3HTHBHA KpUMiHANbHAa BiONOBIIaNbHICTE — e AMHaMITHA CYKYITHKCTD
NPaBOBITHOCHH 3 JOTPUMAHHA IOPHIMIHIX 3a00pOH, YUaCHMKOM AKHX B CUITY
BFIMOT 3aKOHY € KOHKpeTHu¥ cy® ek [11, c. 25];

- MOSMTHBHA KPHMiHallbHa BiIIOBIIATEHICTE Nepeddauae peatisalilo sa-
XO[iB OepKaBHOTO 320X0UeHHd, 4KOro ocoba Mae MPaBo BMMAaraTH, a Iepkasa
MOBHMHHa 3acTocysatH [12, c. 11].

B nepruoMy Bunanky MM (pakKTHIHO MaEMC CIpaBy i3 OTOTOAKHEHHAM MO
3MTHMBHOI PeTPOCTIIEKTHBHOL Ta IIPOCHeKTHBHO! KPMMiHATBHOT BiOIOBiOaEHOC-
Ti. "TTo3MTHEHICTE" BIOMOBINATEHOCT, OYEBUIHO, OB A3aHA i3 BUKITKYeHHAM
MOAITMBOCT] 3acToCyBaHHA OyIob-9KMX KPUMIHATEHO-MPABOBKMX 3ax0diB ¥ pasi
JOTPHMMaHHA KPUMIHATBHO-TIPaBOBHX 3a00poH.

MprxunepHMKKM Apyrol nosunil Ginbil NepeKoHNHMBO, AK 3TAEThCA, BHKO-
PHCTOBYIOTh TepMiH "MOSMTHMBHA KpHMMiHanbHa BiOMOBIIAMBHICTE", OCKUIBKH
Left MiOxid akKIeHTye YBary Ha JBOX aclleKTax: BUSHAUCHOMY BapiaHTi IoBemi-
HKM, IO NpAMO MepeafadeHiil KpHMMiHATBHHMM 3aKOHOM, Ta WiTKO BH3ZHAave-
HHX KpMMIiHAMBHO-NPABOBHX HacTiakax Takol NOBediHKM. 3 Li€l TOUKHM 30pY,
MO3MTHBHA KpHMMiHATbHa BiONOBIDANbHICTL BMKOHYE (PYHKIII 3a0XOUeHHA
pearizallii TpOMaaHAMM HATaHMX iM KPHMiHATBHIM 3aKOHOM ITpas [13, ¢. 161].
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Mu BBa’KaEMO, IO B paMKax PO3YMIHHA peTpOCNeKTHBHO! KpHMiHaIbHOT
BIONMOBIOaNTBHOCTI JOLUIIBHO OTIepyBaTH KaTeTopiaAMM NPMMYCY Ta 3a0X04eHHA
4k mapHuMu. TTpu HeOMy He minndrae CyMHiBY peTpOCHeKTHMBHUA XapakTep
KPHMMIiHATBHO! BiONOBIIANEHOCTI. AK Taka BOHa € HaCT{IKOM BUIMHEeHHA Iepel-
GayeHOro KpMMIHA/IBHHMM 3aKOHOM [iAHHA, AKe MICTUTH CKiad 31ounHy. Le
npaMo euTikae i3 4. 1 cr. 2 KK Vkpalnu. 3pumuaiio, y JaHOMY BUIIATKY Mac
Miclle IpAMa HOPMAaTHBHA BKa3iBKa Ha PeTPOCIIEKTMBHY HeTaTHMBHY KplMiHa-
NEHY BiINOBIATEHICTE. OHAK, 9K HaM BUOACTBCA, AKIIO MOBa e Ipo MO3H-
THBHY KPMMiHATEHY BIIMOBITATEHICTE 9K PiSHOBMI, PETPOCTIEKTHMBHOT KPHMi-
HanbHOI BIINIOBINANBPHOCTI, TO CIiM, BMXOOMTH 3 TOTQ, IO PeTPOCNeKTHBHICTE
(AK crcreMoyTBOpRIOYA OSHAKa KpPHMMIHATBHOI BiANOBIIAMBHOCTI) NMOBHMHHA
MaTH €NMHY OPUIHMYHY OCHOBY.

Ha Hatiny OyMKy, i€l OCHOBOK (SOHMHOIO I HEeTaTMBHOT KPHMiHanBHOT
BiOMOBITANTBHOCT], MNepPBUHHOK NI MO3MTHBHOI KPMMiHalbHOL BUTITORITaTE-
HOCTI) € BYMHeHH:A 0cob0I0 JAHHA, M0 MICTHTE CKTaf, 30YMHY. TITbKM micnsa
IEBOTO, 30KpeMa, MOKe MOPYLIYBAaTUCA MMTAHHA LIOIC MOAIMBOCTI Ta AOLILTE-
HOCTi BUCYBaHHA 0 Lici ocobu MeBHMX BUMOT, i3 (paKTOM BUKOHAHHL AKMX i
HOB'A3YETHCA  YCYHEeHHd  KPHMiHANBHO-IIPABOBMX OOTSXeHb (KpHMiHanbHO-
HpaBoBe 330XOUeHHd). B cBoro Yepry, oCKinbkn OBCTAaBMHM, IO BUKIKUYAKITE
HPOTHMIIPABHICTE TIAHHA, 3a CBOCH COLIATBHO-TIPABOBOKY XapaKTepHCTHKOK
HAIEXKATh OO CYCHITbHO KopucHUX [14, c. 291], ocTinbki BOHM € pisHOBMOOM
HPaBOMiPHOT MOBEIiHKH Ta He PO3IIATAITECA HAMM B KOHTEKCTi MO3HTHBHOL
PeTPOCTIEKTHEHOT KPHUMIHANTBHOT BIIIOBITATBHOCTI.

3BMUANHO, TO¥ (PaKT, IO BYMHEHHS OCODOI0 MifHH, AKe MiCTUTh CKIam
IMOYMHY, aKTyali3ye peTpoCleKTHBHY KpHMMiHANbBHY BiANOBITAMbHICTE, 00y-
MOBIIOE AKIEHTYBaHHA YBarM Ha HeraTMBHOMY Ii pisHoBMai. CaMe 3 HeraTue-
HOI PeTpOCNIeKTHBHOK KPUMiHANBHOK BiINOBIIATEHICTIO YacTO acOUiOeThCd
KPHMIiHATBHO-NIpaBOBa chepa B LITOMY.

Ha nam normsn, Ginell seaskeHUM € OiOXid, BiOOOBITHO 3 AKHMM peTpo-
CIeKTHBHA KpMMiHAMbHa BiONIOBIIanbHICTE MepenGatac AK HeraTHBHMFL TakK i
HO3MTHBHWA Ti pisHOBMAK. OOMIBa BOHM, ONOCEPEIKOBYIOUM KPMMiHATLEHY
BiOTOBITANEHICTE AK TAKy, € HACTIIKAMM BYMHEHHA 0coBo0 NigHHA, IO Mic-
THTE CKITaL, 3M0YMHY. BidnoBinHo, 3BiMbHEeHHA Bil, KPUMIHATBHOT BiINOBITAIb-
HOCTI 3aBAM € 3BIMbHeHHAM Bifl HeraTMBHOI BiAIOBITANBHOCTI, IO He 3BiTb-
Hi1E 0co0y Bim 000B A3KY HeCeHHA MOSHTHBHOI KPMMIHATBHOI BiTIIOBIDANBHOC-
Ti [15, c. 7]. Ipu npomy Mu minkoM noginsgemo nosurio HO.B. baynina mpo Te,
LIO 3BUTBHEHHA Bi0 KPMMiHATBHO! BITIIOBITATEHOCT, TAaK caMo, AK i caMa Kpi-
MiHa/MbHa BIONOBIJANBHICTE, € 3a CBOCK0 NPUPCOCIe PeTPOCIeKTHBHUM ABH-
meM. BoHo x04 i peanisyeTeca Ha MAaMOYTHE, /e 3pePHeHe B MHUHY e [3, ¢. 50).

Takin upHOM, OOIPYHTOBAHUM 3 TEOPETHMYHO! Ta HOILTEHMM 3 NPAKTHY-
HOT TOUKM 30pY <0 BBaXaTl CIBBIIHOIICHHA KPHMiHATEHO-MPaBOBOl CAHK-
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Uil IHile 3 peTPocHekKTHBHOK KPMMiHATEHOK BiINOBIDanBHICTID B 000X 1i
PisHOBHIAX: HOSUTUBHOMY TA HETATHBHOMY.

OTKe, MU BBaKAEMO, LIO B AKOCTI elleMeHTa HOPMU CAaHKIg Iepedye
KpHMMIHATBHIA BIANOBIANPHOCTI 1 BHCTYHae 1l HOPMATHMBHOK OCHOBOIO. B
UboMYy ceHci atin norogurhed 3 nosudicto O.E Mefcra, o MK CaHKLICK Ta
BIOMOBIOANBHICTIO iCHY€ BHM3HAYAMbLHIF MPAMMA 36 430K {0e3 caHKUIl Hemac
BiOITOBIIANEHOCT, HOPMAaTHBHAa KOHCTPYELS OCTAHHEOT O5YMOBIeHa BHOOM
CaHKIii). ¥ CIpollleHOMY BUITIAMOL e O3HAUAE, 0 NPMMYCOBa CAHKLIA (y Ile-
peBaxHifl OINBIIOCTI BUIAAKIB) Nepenbavac HeraTMBHY pPeTpPOCHeKTHBHY
KPHMMIHATBHY BIIMOBIAATBHICT, TOMI 4K 320X0UYBATbHa CAHKIIA - TO3UTHEHY
PeTPOCNeKTHBHY KPUMIHATBHY BiINOBITaIbHICTD.

IMpu oMY MU HOAINAEMO TOW MIAXi, B paMKax 9KOTO (3 Oy Ha o-
PMYIIOBAHHA GAHKLII HOpMM KPHMMIHANBHOTO 3aKOHY) HeoOXiTHO ToBOPHIH
npo oudeperialin KPpMMiHaTBHOL BIIMOBIATBHOCTI, 10 Nepeadayas BeTa-
HOBMIeHHA Ta I'padalipo I MeX B CAHKIII KOHKPeTHOI KpHMMiHaMbHO-TIPaBOBo]
HopM#u. Hudrepennianisa nonarac y pospoSii Ha PiBHI 3aKOHY TakKo! KiTBKOCTI
PisHMX KPUMiHATBHO-TIPAaBOBMX 3aX0iB, 9ka B B HalGieLIOMY CTYIIEHi BiIno-
Bilana ceKTpy BapiaHTie OeBiaHTHOI OBETIHKK Ta XapakTepUCTHK IHOMBIOIB,
M0 BCTYIWIM B KOH(IIKT i3 KpMMiHATBHHMM 3aKOHOM (30KpeMa, NOKapaHHS,
HMPUMYCOBI 3aX0OmU BHXOBHOTO xapakTepy [16, c. 27] Tomio). Komu x vmerbcs
Mpo peatisallild KOHKPETHOI KPUMIHATEHO-NIPABOBOT CAHKII, CTi0 FOBOPUTH
npo iHIuBigyanisanio KpuMiHanbHOI BiAIOBITATEHOCTIL.

3euuatino, audepeHtialia Ta iHAMBINyanizalid KpMMiHaTeHO! BiOIOR-
JaTbHOCTI TiCHO MOB'A2aHi Ta NOTIYHO CHAYIOTE OOHA 3a OOHOK. CIOYaTKy
3AKOHOOABELb BCTAHOBIIOE KPUMiHAMBHY BiINOBLIaTbHICTE i Oudepenmiioe
(BCTAHOBITIOE IPaflALlilo) 1, MOTIM IpaBo3acToCyBad O0Mpas KOHKPeTHHT 3axil
B paMKax, BKe BHM3HATeHMX 3aKOHOHaBLIeM Ha eTami audpepenuianii (6, c. 22,
35]. Iniummu cioBamMi, CaHKI AucdepeHILioe B 3aKOHI PeTPOCIIEKTHBHY Kpii-
MIHa/MIbHY BiOOOBITANBHICTE (BKTIOUAIOTH TI PISHOBMIN) i, THM caMMM, BH3Ha-
Uag, AKi caMe 3axOmM (1xX BIOH Ta MeskKi) OyIyTh aKTyalizoBaHi B KOKHOMY KOH-
KpeTHOMY BMIIagKy. B cBolo 4epry, iHAoMBiOyanmizosaHa cyJoM KpHMiHaIbHa
BIOIMOBIIANBHICTE MPOABTACTECA BITHOCHO KOHKPETHOrO 3MOYMHIA B iHOMBI-
Ayatisallil BUOY Ta Mex oOMeXeHH: MOTO Ipak Ta cBoBOM ¥ paMKax, BH3HAYe-
HMX 3aKoHOmaseM [17, c. 14].

B upoMmy ceHci He Bei popMM peartisallii caHKLIT MOXYTE GYTH BUsHaueHi
AK KPUMIHATBHA BiOMOBITAIBHICTE. OOHAK, AK 3TAETHCA, IPHMHIIMIIOBHI Xapa-
KTep 3 ONMTANY Ha BUPIINeHHA MMTaHHA OO0 CHiEBITHOIIEHHA KPHUMiHAThHO-
MNpaBoBol CAHKUII Ta KpMMIiHATBHOI BITIIOBIIATBHOCTI Mac caMe 3aKOHOOaBd M
acriekT. ToBro AOeTecd Mpo HOPMaTHEHe (POPMYITIIOBAHHA KPHUMIHATBHO-IPa-
BOBOT CAHKLII, B AKiW midrepeHIiETHCA KpHMiHATEHA Bil IOBiTATBHICTD.
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Buxcoaun 5 BHKIageHoro, CHiBBTHOIIeHHA KPUMiHanbHO-TPaBoBOl CaH-
KUil Ta KpuMiHaTbHOI BiINOBiJaNbHOCTI Ha KOHIENTYalbHOMY piBHI MOke
GyTH mpencTaBieHe ¥ BUTTIIL TAKMX Tes:

- KPMMiHATBHO-NPABOBa CaHKIlid € HOPMaTHMBHOK OCHOBOK) KPHMiHATE-
HOI BiONOBIO@TBHOCTI, 3 Hi€l TOUKM 30py CaHKLiA € 3acobom mudepeHuiarii
KpHMMIiHATBHOI BigNoB TanbHOCTI;

- KPMMIHATEHO-TIPAROBA CAHKLIA BH3HAYAS HOPMATHMBHY KOHCTPYELLKD KPi-
MiHaMTBHOI BITOBITATEHOCTI 3 TOUKH 30PY BHOIE OCTAHHEO! (HeTaTMBHA peTpo-
CTIEKTHBHA UM MO3HTHBHA PETPOCTEKTHBHA KPHUMiHATEHA BIOMOBITATEHICTE);

- KpuMiHATbHa BiINOBLTANBHICTE MO POSIVIANATHCA B KOHTEKCTI 3aK0-
HOOABYO BU3HaYeHUX opM peanisalil KprMiHambHO- T paBoBOl CaHKIIL-

BMKOpHCTAHA JIiTepaTypa:

1. Oue., vanpurnan: [Tonakos C.A. CaHKIMM B YTOIOBHOM 3aKOHOI A Te/TbCTEE!
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M.B. Pyank

CTAPIIHHA BHKIATAY

KadrempH KpMMIHATEHOTO IIpaBa Ta KpHMIHOMOTI,
KaHNMMIOAT IOPHIHYHHX HayK

(Epravcesudt sopudusnii incptmnme Odecokozo depaatinoze
yrifepormenny Srympiuinix cipab, Vipaina)

H.M. lIxapina

KYpPCaHT
(Kprcorrat opudreeinit incriunnyn O0ecorozo deprabdrozo
yHidepaonenty Eriypmphunix cnpad, Vipaina)

CYUYACHI MPOBIEMM MPOTHUAI KOPYIILII

Y 2009 poui Bepxoena Pama mpuiiHana NakeT aHTHKOPYIILIAHIX 3aKO-
HiBl, Le Oy pesynsrar GaraTopidHol KpomiTKol pofoTH 3 yOoCKOHaNeHHA aH-
THKOPYTIILIHHOTO 3aKOHOMABCTBa HAIIOD Oepokabi. [IPHMITHATTA AHTHMKOPYI-

1 4 ¢TaTTd §¥Ma Oo0aHa I Y9acT B KoH(epeHIHi B moToMy 2010 poky. Ilicnd meoro
BECIEHHA B IHI0 HAZBAHWX 3AKOHIB DVII0 (IowaTEY mepeHeceHo Ha 1 ciuma 2011 poky, a moTim
BOHH 0y CKACOBaHi i BTPATHTH CHTY 3 ciaHd 2011 poky {mpi. pem.).
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UifHMX 3aKOHIB MOXKHA OIHMTH AK BesyMOBHMIT NOSUTHE i BOMHOYAC - K
Nepli KpoK Ha JOBMOMY W CKIQIHOMY IUIAXY BUKOPIHeHHA KOpyNUii B
Yxpaini [1].

[Mpobnema kKopynuii B YKpaiHi Mae HACKPisHMHA XapakTep LIONO LIMPO-
KOTO CHeKTPY BaXKTHBMX JaHOK OeprKaBHOrO YIpasliHHA. BoHa choromHi, Ha
Hap, CTANMA HEBiI €MHOIO CKIaIOBOI (PYHKIIOHYBAHH CHCTEMHM OepXKaBHOI
canyx0Bu B YKpalHi - Bif, etany nolopy Kampie, 0o npollecy NPHAHATTA BaXTH-
BHX NepKaBHUX PillleHE, IO B CBOIO Yepry PisKo 3HILKYE 9K piBeHb Mpodeciri-
HoT Keanidikallii BiTUM3HAHO! DepokceTykOu, Tak i 1i cycnimeHuMI OpecTick [2].

Hna Ykpainu npobneMa NpoTHail kKopynuii NpogoBAkye 3anMILIaTHCA O-
Hi€I0 3 HaflakTyaTeHilmx. Ha cydacHomy eTani posBMTKY Oep/KabBH Ta CyCIinb-
HOMY KMTTi KPalHH, 3MiHUIHCL TOTTATDH i Ha 3asiaHH4 10 Bopors(if 3 KOpyIILi-
€10 POSIMANAKTECA HUHI 9K 3aralbHOOe[KaBHi Ta npiopuTerHi. BoporeBa s
KOPYILI€ BUFIDIA 3 POpPMaTbHUX MeX, CTalna IpeIMeToM MOCTIAHO yBaru
KePIiBHMLITBA JepAaBH, TPOMaTCchKUX OpraHisamif.

Ane Ykpaini we Sarato TpeGa 3pobiTi Ha IAXY MOTONaHHA KOPYIILIL
CxnagHicTe TpodneMu DONATae ¥ BIOCYTHOCTI cOUiaTbHUX, MOMTHIHKMX Tpa-
AU ny8IiYHOro BMKPUITA KOPYNLiOHepie, cleliaTbHIX KpHUMiHaTicTiHy-
HUX IPUMAOMiB BUKPUTTA chaKTie KOPYIILL, LIO € CepHo3HOK MepellKOTOK 114
edpexTieHCl GopoTEOM 3 KOPYNLIFIHUMM NMpoABaMi. IcHye npofnema BHUBYeH-
Hg ocil THx, XTO, 3afMaKUH KepiBHi IOCTH, HOIPY3TH B XabapHHLTEI, poskpa-
HaHHax. HuHimmi yMoBM icHYBaHHS KOPYIIUI{ KapMHANEHO XapakKTepHsy-
KOTBCA CeplOZHUMI HeraTHEHMMM dpakTopaMiy, i Bes ocobnmeiix saxonis Sopo-
THOHM cTA0INisyBaTH CTAHOBHILIE He BIACThCA.

Ha gymky daxisuis, Ak A0CTIKYIOTE MpobaeMu Kopymuiil, edeKTus-
HiCTE GOpOTEOHM 3 Helo 3aMeXHMTh Bifl, T0TMPhOX TOTOBHMX CKTagoskx: 1) Hasgb-
HOCTi HaTeKHOI NpaBoBoi Basi aHTMKOPYILIHHOTO CIIPIAMYBaHHS; 2) edekTr-
BHOT'O i MOBHOTO i 3aCTOCYBAHHA; 3) PO3BHTKY CHCTEMM IPOMATCEKOTO KOHT-
PO Ta POPMYBaHHA AHTHKOPYIILIFIHOT IPOMaICchKOl cBimoMocTi; 4) oprani-
3aIiFHO- Y I paBIiHCbKOTO 3a0esmeueHHA aHTHKOPYIILI FIHOL AEUTbHOCTI (3, ¢. 46).

B YkpaiHi, Ha NepLuui MOr4, CMcTeMa aHTMKOPYIILITHOrO 3aKOHOOaE-
cTea cTBopeHa. BoHa MicTHTE Garato HOPMaTHBHO-NPABOBMX aKTie: AK BazoBix
4 Beix odpep COLiaNbHOTO KUTT4, TaK i THX, MPpedMeTOM AKX € OKpeMa ra-
Ty3b HaLliOHATBHOI eKOHOMIKM 4K NeBHa cdpepa CycrinbHuX BigHocHH. KpiM
3aKoHiB YKpaiHM, icHye HM3Ka NIT3aKOHHMX HOPMAaTHMBHO-NPaBOBUX AKTIB.
[poTe, Bei BOHKM NpMAMANTHC ¥ pisHi Yack, pisHMMM OpraHaM¥, ¥ pAdi Buman-
KiB - CHOHTaHHO, Oe3cHcTeMHOo, Oe3 HAlleKHOrO HayKOBOTO OOIPYHTYBAHHA,
Yyepes IO i BUHUKAIOTE KOTisil Ta TpoTHpiTIa.

YMHHe aHTHKOPYIILifiHE 3aKOHONABCTEO HACTINBEKH POSMITe, LILO O He 1
Te & KOPYIIifiHe TiAHHA MOAHA KBaTidikyBaTH i AK NpPOCTYIOK (IPaBonopy-
IeHH4), 1 9K 3104iH [4, ¢. 50].
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[MpoBnemu, MO BUHUKAKOTE Y 3acTOCYBaHHI AHTHKOPYIILITHOTO 3aKOHO-
JaBcTBa YKpalHu MOKHA pPO3TUIMTH Ha Ti, AKi 00yMOBIeHl HeloCTaTHBOIO TiT-
KiCTKO Ta OOHO3HAYHICTIO 3aKOHOTABRYMX POPMYIICBAHE i Taki, 10 BMKTHMKaHi
HeolI PYHTOBAHICTIO, @ IHKOTH 1 NDOMMIKOBICTIO FIOTo nonokeHb. KpiM Toro,
HeoBxilHO MPUBECTH ¥ BiONOBIOHICTE 00 aHTHKOPYIILiTHOTO 3aKOHOMABCTBA
OCHOBHI HOPMAaTMBHO-NPABOB aKTH LION0 OiANMBHOCTI OKpeMMX Tany3el eKo-
HOMIKHM Ta cdpep cyCinBHIX BITHOCHH.

Arle O 3ayBaKHMTH, IO, KpiM HETOCKOHATOCTI aHTHKOPYIILIHOTO 3a-
KOHOTABCTBA, MPMIMHOK Heed)eKTHBHOI aHTMKOPYILIIAHOT DIUIBHOCTI € Bi-
CYTHICTh ¥ KepPiBHHMKIB OPraHiB BHKOHABYOL BTadM Ta IMIPaBOOXOPOHHHX CTPYK-
Typ OaxkaHHA NobaumTi BCO TOCTPOTY MpobneMH i 3pobuTi BIANOBIIHI BH-
CHOBKHM.

lopopsaau npo cyvacHi TeHOeHLIT DpOTHIIT KOPYILIl, CTiT, 36epHYTH YBa-
I¥ Ha BiICYTHiCTE HanexkHoro mHpodhecioHamizmMy HNpM BUKOHAHHI 3akoHY
Vkpainu "Ipo Goportdy 3 kopynuic". 3a nmopinoMneHHAMH 3aco0iB MacoBol
indropmanil, 8 Ykpaini gic Ommspko 200 Heypanosmx opraHisalin, Akl JeKkna-
PYIOTh CBOIO AHTHKOPYILIAHY CIIPIMOBAHICTD, afle peaTbHHMX BAXETB BIITHBY
Ha KPMMiHOTEHHY CHTyallilc BOHM <paKTHIHO He MaoTh [3, c. 170). HatoMicts,
MOTIPIIEHHA COMIATEHO-eKOHOMIYHOTO MOTOMKeHHd TpoMalddH 1 BMETHMKaHi
UMM po3vYapyBaHHA, AK NPUALITH Ha 3MIHY HagiaM, CIPUAICTE BiT4yAeHHIO
CYCIINECTBA Bifl BIALHM W i307A1 0CTAaHHBOL THM 9acoM, aHi HM30Ba KOPYIILid,
Hi KOPYIILiA ¥ BepxiBli He MOKYTEH OyTH MogomaHMMH Oe3 3yCHIb IpoManch-
KHMX OPTaHisalliil Ta OKPeM X TPOMaTH,

[MincyMoeyIOUM BHKTaleHe BBAKacMO, IO MOTONAaHHA HpobreMi Kopy-
nuii HeoGxiTHO BUPILIMTH UMY HHM3KY NHMTaHb, TOUMHAICTH 3 ¥IOCKOHATeHHA
CTATUCTHMYHOIO MOHITOPMHTY i SBITHOCTI ITPO KOPYIILIIO Ta OB A3AHMX 3 HEIO
NpaBONOPYLIeHb ¥ BCix cdepax AepAapBHCl coyAGH, OpraHax BMKOHABYOl Bla-
I i cymax, o JO3BOTHTE MPOBOOHTH HOPIBHAMBHHA aHaTis Cepel [IHMX BiTOM-
cre. [IpeBeHTHMBHI 3ax0mM CIid, 30CepeqHTH He NHIIe Ha KOOeKcax eTHYHOI
NoBediHKM i aHAMTOrYHUX IIPeBeHTHBHMX iHCTPYMeHTax, ale i Ha pedopMy-
BaHHI CHCTeM pPery/IoBaHHA 3 MeTOK CKOPOUeHHHA MOIIMBOCTEN AMA JOBLTh-
HOTO yxBalleHHd pillleHb Oep:KaBHMMM YMHOBHHMKAMM, peartisallii Momeri "Bil-
KPHMTOTO ypany”, BEIIOUAIOYM 30KPeMa, MPO3OpocTi MPpoledyp yXpBaleHHd
pillieHs, 3abesneueHHA OOCTYIY 00 iHdopMalil i y4acTb rpoMachKOCTi B is-
JMBbHOCTI AePKaBHHX OPTaHiB,

BMKOpHCTAHA JIiTepaTypa:

1. 3akoH YkpaiHi [Tpo BHeceHHA 3MiH 10 JeAKM X 3aK0HOTABTHX AKTiB YKpai-
HHM OO0 BUITIOBNATEHOCTI 3a KOPYIMIFHI HDpaponopyiieHH: [/ BinomocTi Bep-
xoBHOT Pam Yxpainm eim 13.11.2009 p., Ne 46, crop. 1703, craTtra 699,
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2. CTamMOyMECKHMI ITAH TeFICTEME 1o Sopbbe ¢ KOppyImMert mma ApMeHH,
A3ep6aﬁm,)KaHa, I'pysmm, Kazaxcrana, Keipruscrana, Pocomickoit @eneparinnt,
Tamxmkmcraa 1 Ykpavrel [Enekrponnun pecypc] / Pexima moctymy: hittp://
www.sum.org.ua/dopovid_oecd2 htm.

3. Tawnva B.21, Boprcos B Hayutioe obecriegyetive myTefi IPOTHBOTEFICTEMSA
KoppyIime B YeparHe // [poManceka ekcepTiza. AKTYATEHI Opobrnenmit Dopo-
TBOM 3 KopyIic B YrpaiHi. - K, 2004, - By, 4. - C, 4448,

4, Pomarwok B.B. ¥ Ooporebi 3 opraHizoBaHO0 3TMOUMHHICTIO TA KOPYILIEH
BAMUTHBL KOHKpeTHI Til // bopoTeba 3 opraHizoBaHOK 3MOUHMHHICTH) 1 KOPYIILIEIO
(Teopis i mpakTiKa). - K. - 2003. - Ne 8. - C. 50.

5. Bopucos B, Kameman O. ['poMamsicbke CyanmbeTEO Ta MM TAHHS TIOTOTaHHS
Kopymii / / BicHyk Axamemii npasosux HayK YKrpairm. - 2005. - Ne 2 (41). - C. 171.

ILIL Cepaiox

IOLEHT Kadped pi MUKHAPOOHOTO [IpaBa,
KaHTHOAT KPHIITIHHX HayK, TOIeHT
(Incntmnymt npada iveni Boaodimupa Crimaieca
Kaparomozo npubaninozo yriepeunienty, Vipaina)

MOMAPHM3ALIA TEOPH KPMMIHAJIBHOTO IPABA:
MATATHMBHA MOIEND {1 BITHOCHOT ICTUHHOCTI

BinnoeigHo oo Teopes K. Ivopens B Syap-akin LocUTs CKITaOHIN HecyIle-
PeYnuBIf Teopii icHye TBepIKeHHA, IO He MOKHA Hi J0BeCTH, Hi CIpPOCTyBaTH
sacobamMut caMol Teopil. HecynepeunusicTe nocuTs Bararol Teopil He MOXe
GyTH mopefeHa 3acobamu L€l Teopil, TpoTe, HeCyNepeulMBICTE OMHIE] KOHK-
pPeTHOT Teopil MoXe ByTH BcTAHOBMeHa sacobaMi iHIIOT, GBI DOTYAKHOL Teo-
pil. ane sapA&dM NOCTAE NMTAHHA NMPO HecylepewIMBICTE Licl Apyrol Teopil,
norim Tpethboi etc. [1]. K. Teopene, 9k dagaeThbes, BUXOOMBE P LIBOMY 3 TOTO,
LIO Iif, OOBedeHHAM YU CHPOCTYBAHHAM CTiT PO3YMITH He Te AK JOBOIMTH
Teopid CBOK CTYILHICTE, a CIPOCTYBATH BoHa cele B3aralli He MoXe, alke e
Iin cuiay Muille iHIOIA Teopii, Go B iHIMOMY BMITQOKY Mepilia MpocTo §M He ic-
HyBana. Y Teopil penpe3seHTOBaHI TBePIASHHA, KOTPHM HATA<ThCA AllOIMKTH-
YHOTO 3HAYeHHA, BoHa IPYHTYeThcd Ha LMX TBePIDKeHHAX, i caMa, Ba3youmch
Ha CBOIX BHYTPILIHIX pecypcax, He nepesipac Ix ToUHICTh. [lepesipury cuyimn-
HiCTh TBepOKeHb Teopii MOACTHEO JIMIIe Yepes iHIIY Teopilk (dopmyna 1). Oce
y 1oMy cyTb Teopemu K. I'vomens.

txa tx1 tx2

gttt
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Tn - necynepeuinea reopis;

ta — AN TUKTHUNe TBeP] KCHIS;

1, 2 - nacrynni 3a anoMKInaHuM TBeP DKeHHSM TBeP; DKeHS, MOK M-
BO HOXI L11i;

Ixa — anojIMKrmIne TEepILKeIINS ok, nepesipounol Teopii;

1, 12 nacrynni sa anoMKTHUHUM TBeP; KOHISM, TBCP LKCHHS HepeBi-
POUHOT TCOPIT, MOKTUBO TTOXI 1HI.

MMpore, cottiannii HayKy yeKIa; LTIoITh HOHYK iCTHITN TUM, 1110 IX1i Teo-
piT sazBuuan cami cede JOBOISTEL 1A OCHOBL TBOP/ LKL, 1110 BULAIOThUS K
anomkruunii (popmyia 2).

T50¢ - 12— t1— ta(2)

T3 : i A
— HeCy Hepet Ba collia lbia Teopis.

Taxkum 171X/ 1 BUMarac BijL Hac 3acy MHIBATACS B OIITOIOTTIHIN CIy1lnnocTi
Takux Teopin. O/HaK e N ITBeP UKYC POIsTUBHICTD ICTUIK B 3aKPUTUX 1HOp-
MATUBNKUX cucreMax. Bonm sammialorses icrunnmumy, J1I0N0KK 10T LUK 11e
BUXOIITH 3a IXHI MesKi, x0ua DyBac TaK, 1110 [LI8 1OTO [TOCTaTHLO BURTY [T
sa Mexki nesnoro suenns (Gpopmysia 3).

ARILO B3TH Oy L-gKY TeOPII0 B KPUMITAITBHOMY HPaBi, HAPUKIa/L, Teo-
Piio KOHKY peHIil saraibioi Ta CHeliathiol KpUMina ibHO-1PaBoBUX HOPM, TO
3 YCICIO) OUCBIWITHICTIO, YCepyIMHL TG Teopil MOKHEA [ LOBCCTH T Ha BIacHoMy
piBni, npore na SLibi BUCoOKoMy pisti, Ha piBii koHenry of ckry siouuny
MOXKIIA CHPOCTYBATH, XOUa BOlla ¢ HeCylepeu1MBoo Ha pisni ol cucremm
3Hanb. Hanpuikia, Ko 1aka iMiciikailis B KpUMilaibHO-IPABOBY Teopilo
podurbes 3 tianekrnanof Jorikn Ges origily Ha suyTpinini sakonoMipocti
CUCTEMM 3HAHL ¥ KPUMIHAILHO-IPABOBIA JIOKTPUII, 1110 37 1eKaTh Bi/L BUXi1-
TMX KOHILeNTiB, 8K 11e npejicraieno s ad hoc Teopil saraibpnol Ta ciiemia innoi
KpuMinasibno-npasosux nopm |2, ¢. 118].

Y8auacrnes, 1110 CHPAKHE JLOBOLeHHA Y1 CHPOCTYBATTHA MOZK TMBE TUITe
qepes BUXDL 3a Meski 1icT Teopit J1o "soBuilnnsoi" CrocoBno KpuMinaibnoro
1npaBa CUCreMiu sHatb (HCMXOTori, Cooori, HCUXIaTpii TOHL0), a/1e 11e MOkKe
HOBHICTIO ado CYTICBO 3Py RIYBATH ICHYIOUY JIOKTPUITY KPUMIHAILHOIO Hpa-
Ba, OCKLIBKM BOHA Bi/L HOUATKY Ma’lo sa3iiapaia Takux Bepudpikailin i ¢ /1iyxe
Tpa tuiinnolo. Biirrak, T nuninms winicnicrs saiekurh BUL BLHocnux BHyT-
pitnnix pamok, 80 saraibii BLLOMOCTT PO JHOJIChKY HCUMXOJ00 Ta ictopin
CBULATh, 1O BUCHT JI0BOOL Tpa IMIEANE y cBoiX norsyiax i He nonodsiors
i;1010 penecii Toro, Lo TV BioMo.
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M. Myp, aHanisylounu coiepimHoOIIeHHS npaeoeol Teopil (T) Ta npaeum,
o BxogATk 70 Hel (Ry, R; ... Ry) BKasye, Mo icHyBaHHA TAKOTO CHIBBIHOLIEH-
H4, KOTH Teopid 4pme coboko MPOCTO CYKYIMHICTE NPABIL, KOTPi HATOBHIOIOTE
i 3MICT, IPH3BOOMTE A0 TOTO, IO NOABA HOBOro npasiwia (Ry.) smiHioe camy
Teopito. Ha rioro gyMky, Mac 8yTH HaBIaKH, caMa Teopisd IIOBMHHA BU3HAUATIH
OpaBWIa, a He IpaBuia, BH3HavYaTH Teopilo. Toni noasa Hosoro npaeuia (Raa)
He 3MiHMTE caMmoi Teopii Taxmi minxin sbavaersca M. Mypy Takum, 1o 3a-
GesneunTe cTabiTBHICTE Ta HecyMepewIMBCTE KPUMIiHATBHO-NPAaBOBO! TOKT-
pramn [3, p. 1100-1101). [TpoTte BiH yce ogHO He 3afe3MeuMTH CHIBBITHOCHICTE
YCIX TeOPIH ¥ KpUMiHaTbHOMY ITPAEi.

HIfICHO, TYT MNpOABTACTHCA 3AKOHOMIPHICTD OianeKTHMYHOTO 3aranbHOrC
3B'43KY, MPpOTe Teopid B Ipabi Moxe BYTH HepipHOW, AKIIO OO HEl 3aCTOCORY-
BaTH Teopilo, Yyepes AKy 1 BepudriKyIoTh, AKILIC BOHA HATeKHTbH OC IHIION CHC-
TeM 3HAHE. 3BiICH, 9KII0 TeOpilo KPUMIHANIEHOTO IIPpaBa He BBaXaTH Sidnocro
FAMNHYIOI0, KOTPA TPYHIRYEIMDCA H BANCHUX 3AKOHOMIPHOCIIAX, TO BOHA He SMOXKe
OyTH TiEw OLisin nomyKHow neopiero, Ipo AKy MoeMe K. I'bomens, mio moxke
ByTi BepupikOBAHOK TTHIe iHIIOKW Teopick. [TpoTe, iCTMHHICTE HaBITEL ILiel
mMoxke OyTH NepepipeHa JTHIlle Yepe3 5aKOHOMIPHOCTI 30BHIIIHBOI CTOCOBHO HEl
CHCTEMU 3HaHb. BiOTak, meopemuuninl pao y kpusminasnomy npadi nobydodanit
3 3AKOHOMIPROCIAMY Bagemosnaesnocmi. Tuiyo cyneperauda oOna meopia, mo cun-
omves Gci inuri. Tomy maw HeoDXIOH UIT 3MENI0HII KORNCIT Y KPUMIHLADHOMY HPA-
i, a memod ouinosoeiunoze peazmubizay y npafodux docudweHnax moxe Suvonybn-
mu poas eapannty siel necynepedandocnt [4, ¢ 68]. Takum umHOM, 03HadeHi Ao-
CTMKeHHA MAKTE SHAXOMUTHCA B PaHKMPi MK HauGinsIl BMCOKOK Ta MOTY-
AHOI Teopiclo a0o KOHIeNTOM i HaWOinbll HM3BKOIO abo eleMeHTapHOIo.
Hanpuxnan, sepiichikyBaTit KOHLUENT 3arafbHOl TeOpil KpUMiHAIBHO-IIPaBO-
BHX BIIHOCHH MOKHA JTHLIIe Yepes Oinblll BMCOKY Teopilo - Npapa B3arani, of-
Hak TYT Oe3 peldTUBIZMY 3HOBY TakKi He OBIHTICH, allke HeMae 3aralbHOl Teo-
pil npaea, Aka 01 Oyla COHAKOBOIO Ta IPHIHATHOIO A4 BCIX MPaBOBHX CHC-
TeMm. C.H. €ropoe 3 nporo npueony CNyLIHO Bi3HAYAE, IO IPaBOBi CHCTEM,
IO 3aCTOCOBYIOTBCA OO PiSHMX ramy3ell DOTITHYHOIO HpPOCTOpY, He MOKYTh
SyTH omucaHi B paMkax OmHi€l Teopil mpasa. Floro BucHOBOK — ofHi€l Teopil
MpaBa He MOKe OyTH, KOKHA Tallyshk NOMTHYHOIO IMIPOCTOPY BUMAarae BIacHO!
Teopil Mpaka, amAe, AK He KpyTH, a Npaso € ofepoio BUMUCIY JIoTed i Ges
MIOOCTBA icHYBaTH He Moe. BoHO 3anmesuTh Bin mymok yoger (5, c. 3. Bpaxo-
Byroun cneundriky npapa, AK odpepH MisHaAHHA, OJOKTPHMHM KpPUMiHaATBHOTO
MpaBa CTYKATE BITHOCHMHAM MK JepKaBok) Ta iHTHBITOM, 3 THM, o6 NepeBo-
AuTu opManbHi NpaBuia B KUTTA iHOMBIAY Ta 00OMeXHTH Jep&aBy B 3acTo-
CyBaHHI Do iHOMeiny cumu [6, p. 367]. 3BiOcH, Tak BaKTHBHA 3aTalbHUI KOH-
LEeNT KPHMMiHaNBHO-IPaBOBUX BITHOCHH, AK OIMH i3 MOMIIOCIE KPUMIiHAIBHOTO
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npasa. Hpofitema e noanane 8 nomy, 4o icHye cRAMGHICTL HONYKY cACMEN apHoT
Kptimitaasho-padobor neopsi. Hiew meopicio 60aunentbea meopia oxopornoi npupodu
KpuMinpasnoze npabn, ax zaqysi npada [7, ¢ 73], BoHa € cBOepiDHMM TeopeTird-
HUM aTOMOM. ICHYE Ayike BenMKa CIOKYyCa BHM3HATH KpPUMIHATBHO-IIPABOBY
HOPMY @IeMeHTapHOIO YacTHHKOK KPHMiHATLHOTO Hpaba. BumacTbod, IO
Taka HOpMa € OOHMHHMIEI, KOTpa NOENHYIOUHCE 3 IHIIMMK CTBOPIOE OLTBIL Ma-
cueHi of’eMHaHHA. ATle TaKOl HOPMM, AK GyIiBelBbHOT UelMHMHEN HeMae. Koxk-
Ha HOPMa, LIQ BXOOMTh ¥ MAcHB KPHMMIHATEHOIO IIPABa He € MOETHAHHAM Y0-
roce Gilblll efleMeHTApPHOTO, OKPIM CTPYKTYPHUX OOMHUIE, IO THile (PyHK-
LiCHaNbHO BiOPISHARTHCA, a IXHIT 3MICT BiOpisHAETBCA, B0, AK pesyavTaT Ais-
MBHOCTI MIOOMHM, HeMae ceHCY TBOPUTH OMHAKOBi mpabhia. [Tpu TOTOXKHOCTI
MpaBiLl, OOHe 3 HUX CTae 3aliBlM, He norpiGHuM. He MHOXKMHA HOPM Mae GyTH
LI€I0 efTeMeHTAPHOK YaCTHHKCIO, 110 MPOHU3YE YCIO CHCTeMY KPUMIHATBHOIO
MpaBa, albke BOHM PisHI 3a 3MicToM i oBcaroM. 3posyMino, o oxXOpoHHa MPiH-
poda KpHMIiHATBHOTO NpaBa - Le 30upanbHa AKICHa XapaKTepucTHKa. AToMa-
pHUA oBpas Yepes BiINCYTHICTE MHOKHMHHOCTI MIEBHOT KiTBKOCTI OMHAKOBHX UM
CXOAHMX aTOMIB He JOCUTE BOATUHN, ane B HboMy o0pasi ronmoBHe Te, IO O3Ha-
YeHa AKICTh MPHCYTHA B KOXHIN KPUMiHATBHO-MPABOBIH HOPMI, i KOMT BOHA
BIOXHMIAETRCA Bl Ii€l NpHpod, ToIi BoHa He HaeAKHTh 3a IPHPOIoe 10 CHC-
TeMH, € 4yKOPinHCI0. X0oda CHCTeMH aTOMIB BOTOA 0T IeBHOI BHYTPIILHBOIO
CTPYETYPOIO, KO BOHM BIIPI3HAIOTECI OHA Bifl, OTHOT, HpoTe 00 ¢MHYIOUMM
dpaxTopom ¢ ixHA aToMapHa npuUpoga, TOGTO Te, 110 BOHHU HaleKaTh MiKpocsi-
Ty, 073 AKOTO XapaKTepHi 3aKOHOMIPHOCTI, IO BIOPI3HAITBCA ONA MaKpo-
of’exTiB. TyT BaxvIMBa AKicTh. HopMu BinpisHsMoTEC OnHa Big ogHoL, ane 36e-
piraeTecd TxXHi HOPMaTHMBHMA XapakTep. OCTaHHIA TPUTaMaHHUA GyIb-AKilA
ranysi COLianbHOTO HOPMYBAHHA, TOMY Mac 3HaueHHA CcaMe BHYTpIllHA mpu-
poda KPUMIHANBHO-IPABOBMX HOPM, a He IXHA CTPYKTYpa, Lo BilpisHae 1x
onHa Big onHOL. Lla npupoma He TiNBKM HOPMAaTUBHA, ane LIe 1 OXOPOHHa, a
He pelyJIHTHBHA 4YM 320x04yBaibHa. [Tpu 1boMY, KPHMiHAIEHO-NPaBOBi Bifl-
HOCMHM Ta OXOPOHHA NPUPpOia KPUMIHATBHO-TIPABOBHX HOPM B3AEMHO JIiIOTh
OfiHe Ha OfiHe. ¥ KPMMiHallBHO-IPABOBHX BITHOCHHAX MPOARTIIETECH OXOPOH-
Ha OpUpoda KPUMIiHANBHOTO MpaBa, a BOHWM MepelakiTh TaKy NpHpony HOp-
Mam. OXOpOHHMI eleMeHT NOBTopioe cefe B KOKHIfA Hopwmi. BiH HeMop Gu
dpakTan, KOTPHE HOBTOPIOETECA B OilbII CKIIATHUX CHCTEMax SHOBY i 3HOBY.
Hanpuknam, sisbMeMO OpaBuiQ, IO KPUMIHATBHUI 3aKOH He Mac 3BOPOTHOI
. e npasuno skmodae y cefe OXOPOHHUA 3MicT. BoHo oxopoHge Bif oo-
BUIPHOTO 3acTOCYBAaHHA KPUMIiHaABHO-MpaBoBol pernpecil. [Himui mpuknasm,
MPaBIIo, 1110 3aB0poHIe 3aMONilBATH CMEPTh MONHHI - TAKOXK Mac OXOPOH-
HMP 3MicT. | Tak MOXKHA NpOOOBKYBATH NPHKTagN | KokeH pas OadwTH, LIO
OXOPOHHMIA 3MICT KPHUMIHATBHOTO MpaBa MOBTOPIOETBOA B KOXKHIA HOPMi. k-
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IO TAKOTO B HOPMi He CHOCTEPIraeThod, TO BOHA € UYKOPILHOW CTOCOBHO
KpPHMMIiHATbHO-IPaBOBOl CHCTEMH | Mae OyTH BHTICHeHA Hewo. Oxepornuit saici
Hopm Graubne na cBidomicnts modelt mak, wo Momubye yupismanna 8id netinennof
nobedinku, Ao innd harniopit ne Maonts Biduymnozo Siaudy va cidomions odu-
nu. Taxe momubyfauna Suxopucmobye sairxybauna, ax sacio Grauby na chidosicins.
Ouene, ocoba, Ofwse wid gus Snaubom moxe iomobumuca 610 Buvnenns, npodod-
KenHA 0 uHHNY 0ift abo Hamazamuca Gidnobunim nonepednin, 00-3404 HHHIT Cian
uepes yoyHeHna tuxodn ma padims wepes sonobiennna. V uin cumynyii die yitcom
oxopornutl Grwand na chidosicnts. Bipa 8 kpuminatsno-npadobuti npumyc ax ultima
ratio Gyas HPOHECEH HEPE3 YOI0 ICITOPTI0 KPHMIRLIbHO20 PG | 3AA1HAEMbCT #1800
1t uuni. Jhodcmbe nowu wio e suaiwmeie Glau echexmmubuozo 3acoby, ax yciv Boaun-
etbes, Bnauby na modelt, Ai ne Baxmoms yinpum ybaniics 8id Bunnenns a104uni6, 3
02480y ma iHtti haxnopy. OxopouHiti smicm KpUMintabHoeo npada die { 8§ konmex cmi
obMexerHT perpectuiex moxcanbocinert depocabu. Came oMy w3 IMeopia € edemen-
mapHow 1 6a306010 A48 THIHGE0 HOAIGCY CHCIEMIL KPHMIHLALHOZC Hpada,

Taka GinondpHicTE x0Bae 3aKOHOMIPHICTE, 10 NpUTaMaHHA BCiM Bido-
MMM cHCTeMaM y ¢BiTi. Ha makpopishi MOKHa moMiTHTH PyHKILIOHYBAHHA
3AKOHOMIPHOCTeH, KOTPe PO3BMBACTECA 33 MPHMKTALOM KIACHYHOT MexaHiKI,
Je IWIMBHICTE BIPOTIOHOCTI 3aNeAHTh Bi, TOTO, Ha CTITbKH NOBHe SHAHHA PO
cucTeMy. 3pidcH, HAcKiNBKM MOBHI Hallli 3HAHHA PO CHCTeMY KpHMiHaTbHO-
MpPaBOBHMX BITHOCHH, a B Ti pO3yMiHHA MaloTh BXOOMTH 3HAHHA BCIX 3aKOHOMI-
PHOCTe MIOACHKO! MOBediHKH, 8 He JIMIIe HOPMaTHMBHO BCTAHOBIEHUX Ipa-
BT, HACTIMEKH TOUHO MM MOXKEMO BMABHTIH BipOTIOHI BEKTOPH POIBUTKY ILIET
cucreM. MakpopibeHb NpedcTaBTeHA THIOBMMH 3aKCHOMIPHOCTAMHE a0o
comianeHuM pieHeM. Ha mikpopieHi ¢y HKIIOHYIOTE 3aKOHOMIpPHOCTI, IO po3-
BHMBAKOTHCS 33 NPHMKTAToM KBAaHTOBOI MexaHIKM, Je BipOTioHICTE BKe BUMIpIo-
€ThCA He MIITBHICTIO, OCKIUTBKI BUMIPIOETBCA He CTAH CHCTeMM, HABIAKHM, CTaH
HaIlKMX 3HaHb MPO CUCTEMY, a Pe3yNbTaTH BUMIPIOBAHHA 3MIMCHIOIOTE Peab-
HUW BIUTHMB HA CAMY CHCTeMY, TOOTO MM He MOKEMO CKOPHMCTAaTHCA PesyibTa-
TOM, Tak BM MOBUTH, [03a JUHAMIYHOK CHCTEMOR, caM Iefl pesylbTaT BXe
BIUTMBAE, TODTO caMe TOoCTiIKeHHA abo BUMIPIOBAHHA BKe BIUIMBA< HA CUCTe-
My. 3BULCH, KOMH OLIHIOETOA IPUPOIA 3MICTY KpHMiHATEHO-TIPABOBOI HOPMI
{oxopoHHa 4M Hi), IPHMBHOCHTECA DadeHHA iHTepIpeTaTopa B IIC MIKpOCHCTe-
My. KoHkpeTHa nmoeediHKka OLIHIOETECA Ha IpedMeT BiOMOBIIHOCTI 3aranbHili
KOHLeNILil, ane A MobediHKa He xapaKTepHu3yecThcA TiCK TOYHICTIO, IIC 3aKo-
HOMIipPHOCTI, KOTpi eXaTb B OCHOBI 3arafbHOI KOHLEMLii, To8To 014 Makpopi-
BHA MM MacMO TOUKY PO3YMIHHA, a O7A MIKpOpiBHA BIPOTITHOCTI Ha CTIMBKH
POSIIOPOLIeH], II0 M¥M MacMO TMHIIe BeKTOPH CTaHib (8, ¢ 6566, 250-251). Ta-
KHM UIMHOM, 3aTalbHa KOHIENILd MATOpAIKOBY€TH 30BHIIIHIM 3aKOHOMIP-
HOCTAM NOBediHKM MIOOMHU B NPHpodl Ta CYCHiTBCTBI, caMi colianbHi 3aKo-
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HOMIPHOCTI Ha THITOBOMY PiBHI 1 TOUHICTS 11 pO3YMIHHA 3aTeKNTE Bill TOBHOTH
3HaHb PO L0 CUCTEMY, a efleMeHTapHa Teopid 3almeKHMTh Bill, Il BHMIpIoBaHHA,
TOBTO TOYHICTE Li€T Manoi CHUCTEMM 3aleXUTh He CTINBKM Bio Hel f#Ak
o’ eKTHMBHOI JiFCHOCTI, 4 Bin, Hamol iHTepIpeTalii, AK MM OLHIOEMO BiOMOBI-
HY HOPMY. M BOadyaeMo B Lif MOBeMiHII BiOMOBIHICTE THIIOBHMM 3aKOHOMI -
HOCTAM i BIZIIYKy€MO MPUYHMHY Takol NOBediHKM Ha Halll Norffad, To0To iH-
TeplipeTallid BiONOBIHOCTI Mapo- i MiKpo- PiBHIE 3aNeXUTE Bif, cy6 eKTHBHOTO
BUMipoBaHHA. CaM OOCTITHMK, HEMOB, BIlisHae ¥ MOBEIiHI THIOBI 3aKOHOMI-
PHOCTI i BKTIOUAE KOHKPeTHY 3aKOHOMIPHICTD UM JeKiTbKa TaKHMX ¥ caMy Lo
May CHMCTeMY, UM BINIMBaE Ha i sMicT. O3HadeHe Bifirpae MpoBiHY POIE ¥
PO3¥MIiHHI eneMeHTapHOI Teopil KpuMiHaMbHOTO Npasa. BoHa € HectabinbHoOK
B KITaCHYHOMY PO3YMiHHI, OCKiTBKHM 3a1eXUTh Bil, TOro, akoMy of'eKTy Hama-
€TBCA KpMMIHANIBHO-IPaBoBa OXOpoHa, TOGTO BOHA TaKM 3a/1eKMTh Bif <y0'ek-
THBHMX OLIHOK 00'€KTHUBHOTO. 3BiOCH, BUHMKAKTL CUTYAaLlil, KOMH HalacThed
OXOPOHA MeBHOMY ©0'€KTY, ToOi AK Le CYNepedHTh THIIOBHM TH SaranbHMM
zakoHoMipHOCTAM. [1prKnanis ToMy Garato, KpumiHamisamis aboprie, mogpy-
KHIX 3pafl, TIIPHEMHMIBKO] TiATBHOCTI, TPUPOTHHX YMOB CAMOSaXHCTY TO-
njo. Y Takinn curyauii ¢y0'eKT BTpydYacThes B efleMeHTapHY Teopilo, Hagarouu
TIEBHIl TOBEiHIL KPHMiHATBHO-IPABOBOTO XapakTepy, IO HAB A3y€ BiNIIOBi-
JHIA HOPMAaTHBHIN OTMHHML oxOpoHHMH 3MicT. Le Bin0yBacThea ToMy, IO 1714
MIKpOCHCTEM BIPOTITHICTE iCHYE He Ha PiBHI TOYOK, a Ha PiBHI BeKTOPIB CTAHIB,
LIO BHPaacThCcA B 3HAYHC BHILOMY CTYIeHi BipOTiQHOCTI, a He TOYHOCTI, He
Yepes pibeHE HalllMX 3HAHb IIPO CHCTEMY, a Yepes ocoBIMBicTs TpUpOTH Mik-
popieHd, Go BiH (pyHKIioHYye Ha OCHOBI KOHKpPETHOrO, a He Tunosoro. Jng
KOHKPETHOIO BeKTOPH, LIO MPAMYIOTE OO THINB, 3HAHMX Ha MakKpopiBHI He
BHM3HaUeHi, a CTYIiHb TOYHOCTI BXKe He 3aTTeXWTh Bifl Hallllix 3HaHb, a, Ha Xallb,
YacTo 3a7eKHMTh Bif, HAIlOTO BHMIPIOBAHHA, iHTepnpeTanii, 60 BOHO BINTHMBAE
Ha L0 MaTy cucTeMy. Hampuxian, TMnosow aBo saralkHOR 3aKOHOMIpPHICTIO
Gynde Te, IO OnA MIOOMHM xapaKTepHa OeBlaHTHa NOBeTiHKA, IO BOHA Oymae
BUKOPMCTOBYBATI HaliOITLII BUTTHIA, ¥ TOMY UM B cy0 cKTHBHOMY po3y-
MIHHI, BapiaHT MOBeAiHKK. 3 TOUKHM 30pY 3aranbHol KOHURNILI KpUMiHaTBHOTO
HpaBa Taka MOBeNiHKa IPe3OMYETECA 3a KICTIO BOMTbOBOL MOBEMiHKH, AKIIO XK
Byme goeeleHo, IO MTOIMHA TidTa [03a MeXaMi OCYIHOCTI, TO BOHa He Biano-
BiJae Iill ¥MOBi, TOMY 3 OIMANY Ha efleMeHTapHy Teopilo KpHMIHATBHOIC pa-
Ba - Bi/INIOBITHA HOpMa He Ma< OXOPOHHOTO BIUTMBY Ha TaKy HMOBediHKY (xoda
OXOPOH#AE Bif JepAaBHCl KpHMIHAThHO-NPaBpoBol penpecil ¥y BHAl 3acyIKeHH:A
i nokapaHH4g), alke HOPMa BIITHMBAE Ha CBIAOMICTE i BOMIO MIOOMHM, a BIIIOBI-
AHMIA cy0'€KT OifB 3a MeXaMH ycBigoMeHHA ifaGo pormi. TakuM 4wMHOM, 1f
HOpMa He MOITIa OiaTH Ha MIKPOpPiBHI, AK HOPMa 3 OXOPOHHOK MPHPOLOK
IIOTO 3TOYMHHOL MOBEIIHKM, X04a YMHHe 3aKOHOIABCTBO | 3aCTOCOBYE OO Ta-
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KO1 0coBH KPMMiHATEHO-IIPABOBHA NPHMYC, ToBTO flie BIINOBIIHO 0O OXOPOH-
HOI TIpUPOTH HOPMI, @ TYT BOHA He 3aiifHa 00 eKTHBHO-3aKoHoMipHO. Cy6'ekT
OILIHKM BM3HAYaE, BIAMOBITHO IO HOPMM, TAKY MOBEMIHKY 4K CYCIiMBHO He-
Gesneuny, a MpUMYC 3aCTOCOBYE B IHTepecax Cy<cHinecTea. [Ipu nboMy He BU-
3HAYaeTheA PaKTop, IO 3YMOBUB LIKITTHBY MOBEMiHKY, HUM Mir ByTH i xBO-
pobnueni cTaH CBIDOMOCTI UM Boml, a Mir GyTu i inunmi. IlpoTe, BrABMBLIN
Te, IO NKOMHA Mae IpobreMu 3 oCyIHICTIO, BiH iHTeplpeTye CHTYaIiK Ha
KOPMCTE L€l MPHYMHM 1 3aCTOCOBYE KPHMiHATEHO-TIPAaBOBMIT IPHMYC 1HITIOTO
pony, IQ CTaBMTh Mifd, CYMHIB NOCUTIKY 3aralbHOT KOHIENIII PO Te, L0 IpaBo
BINTMBAE Ha CBITOMICTE i Bomio. 3simcw, onifg aGo meperMdHYTH LOI0 MOCHTKY,
abo giaTu BignosinHo oo Hel. [lpaBo Moike BINMHMBATH Ha CBIOOMICTE i BOMIO,
ane He 3aBKIM BIUIMBAE 3 PISHUX MPUUMH, | TOMY KPUMiHANTBHO-TIPABOBA HOC-
THLIA He MOBMHHA TOPKAaTUCA THX CHTYAILif, KoMK TIOOHMHAa OifAla 1mosa Ceigo-
MiCTIO UM BONER, TOOTO He 3acTOCOBYBATH KPUMiHATBHO-TIPABOBMI HPHMYC ¥
BHAI NPHMYCOBOTO MIKYBaHH: 1M isonaAnil. Take posymiHHA OyOe NpHpodHuM,
Go B iHIIOMY BHIAOKY OOBeIeThCA BH3HATH, IO IIpaBo Ji€ | Ha CBITOMICTD-
BOMK), i Ha He-CBITOMiCTB-He-pOMIO. O3HAaueHa MOXKIMBICTE KpHMiHaTBHO-
MPaBOBOTO NPHMYCY LIOIO HeOCYAHMX Oi€ 3aBIAKH COPHIHATTA Tl KOPHMCHOCTI,
alle BOHa CYIePedlTh HAYKOBUM 3aKOHOMiPHOCTAM, HiNKPecloKuu JIHILE Te,
IO B IIpabBi YTHIITapHICTh 3HaXOOMTHCA Haf 3aKoHOMIpHOCTAMIL. Moxnmso e
i € 1roro zakoHoMipHicTIO? Le Syno 611 nyske cyMHO, alle He BUKITIUEHO,

Inea nonApHOCTI ¥ BUBYEH] COLianbHIX 3aKOHOMIPHOCTEM OOCTOIOETHCA |
B ncpxonorii. O.A. JTilMHCEKa BUBYAE 3aKOHOMIPHOCTI B3aeMONIT MONBOBOL Ta
IHOWBIAYANTBHOT ICHXIKH, Te MeBHa MPYIIoBa MNCHXIKA € CBOCPITHOK MEKeIO Ta
BINTMBOBMM JPaKTOPOM Ha IHOWMBITYyanbHY IMCHXIKY, LIO SBTAC CODOIO IHIIMI
nontoc [9, ¢. 20-21]. lonpaena, el kOHUENT ¥ JOCTNKeHH] aBTOPKH BH3HA-
YaeThCA JTMLIE B 3aralbHMX pucax 0e3 BUBYSHHA KOHKPETHOTO MexaHi3Mmy,
KOTPUA NOACHIOBAB OM Te, SIKMM UMHOM L IOMIOCH MOKYTE UM MOBHHHI CIIiEB-
BITHOCHTHCA.

3araneHa KOHIENIid KPMMIHAIBHOTO IpaBa, AK IOTIOCHA OTMHUIIA,
0B0E A3KOBO IMOBMHHA BOMOTITH f#d ykinteéuicinio, TOOTO 30aTHICTIO "IPHTATYBa-
TH" go cele iHIII KOHIENTH i Teopii ¥ MeXax CHCcTeMM KPHMMIHATEHOTO MIpaBa.
Taka iHIYKTHMBHICTE CTBOPIOE CIUTY, KOTPa Hae 3MOTY Uil KOHIemNii 8yTu oc-
HOBOIC 714 BCiX IHIIMX KOHLIEMNTIB Ta Teopill y KpuMiHambHOMy npasi. La in-
OYKTHBHICTB, IIO MOBA3aHa i3 iHIOK XapakTepHMCTHMKOK KpHMiHaTbHO-
NpaBOBHMX KOHLEITIE I TeOPIiN - #PeHNKHICIHI0 CTBOPIOE FAPMOHIYHY CHCTeMY,
KOTpa TPUMAeTECA Ha OCHOB 1€l ¢l [TpOHMKHICTE iHIIHX KOHILENTiE i Teo-
pivt 03HavaE IXHIO 3MATHICTH ITOB A3YBATHCH i3 II€I0 3araTbHOI0 KOHLISTILIEO.
Hanpuknan, sizeMeMo Teopilo YMOBHOTO 3BiNEHEHHA B KPUMIiHANBHOL BigIo-
BiDanbHOCTI, TOOTO Take 3BIMbHeHHA Bil KpMMIiHANBHOL BIINOBIIATBHOCTI, KO-
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nu ocoBa, 3eilbHeHa Bill Hel 3 YMOBOK BMKOHAHHS ITeBHIX 30008 d3aHb (CT. 47
KK VYkpainm). 3eigcu, 3elTbHeHHA Bil KpuMiHanvbHOI BiIANOBiganbHOCTI Oe3
3aCTOCYBaHHA 0BMekeHb i O0TaXeHE Npae i cBodop, ocobu CBITYMTE OpO MPH-
OHMHEeHHs clelialbHUX KPHMiHATPHO-TIPAaBOBIX BiAHOCKH. BinTak, Taka Teopis
CyNepeuMTEk iHOYKTHBHOMY XapakTePy 3aralbHOl KOHLIEMLil KpHMiHATEHO-
OpaBOBHMX BITHOCHH, @ TOMY BOHa He MOe ByTH ¥ 38 43Ky 3 Helo. 3posyMino,
LIO Lell 3aralbHUf KOHLENT He Mae IPUPOOHOI ocHoelt. Floro BeraHOBITH
noau. OMHaK caMe Taki pefTATHMBHI MexXi T MpaBa BUSHAUAKTE MOAKIHBICTE
cucTeMHOT Bepudpikanii. OTke, SIKILIO MeBHa TeOpisd YM KOHLENT CyIepevarhb
FarafTbHii KOHLENUI KpHMiHATBHO-MPABOBHX BITHOCHMH ~ OTHOMY 3 IOTKICIE
KpPHMMIHATBHOTO TpaBa, Le O3HAYaE, [0 BOHa BUXOIUTE 33 MeXi 383Ky, i He
30aTHa ByTH B rapMOHIT 3 Helo, CTBOPIOE PO, ¥ CHcTeMi, poSUTS i cylepeu-
THBOIO, HecTinKow, TakuM YMHOM, GiIOMAPHICTE, IO ICHy€ ¥ BHMAI 3ara/IbHOI
KOHLIEIII TA eleMeHTAPHOT Teopil MPOABRTIETRCA 1 B IXHIX IMaHeHTHMX pHcax -
IHAYKTHBHOCTI Ta MPOHUKTHBOCTI. s IHIYKTHBHOCTI KOHIRIT Y1 Teopid Mac
OXOTIMIIOBATH BCIO CHCTeMy, a HIOGH OyTH MPOHUMKIMBOIO, | 3 €IHYBATHCA 3 Ta-
KOK) IHOVKTMBHOI KOHLIEIIICK 3MICTOBHA KOHLEMIA YK Teopid MOBMHHA
GyTH B rapMOHIIl 3 eleMeHTapHOIC Teopick, TOOTO BIANOBITATH OXOPOHHIN
OPUPOTI KPUMIHATLHOTO MpPaBa, a BiITAK, BIOHNOBIATH 3TaTHOCTI 10 TPOHMK-
HeHHA, aJKe KpHMMiHaIbHe [PaBo OXOPOHAE He TUILe IHTepeCH MIIUHH, CYC-
HiMeCcTBa, Tepkabl, AK HocTpaxdani Big, HeGesledHoOro OidHHA, ane 1 0coby,
LIO NOPYLIMIA YM He NOPYIIMIa KpUMiHanbHO-MpaBoBy 3a00poHy Bil cBaBomi
Jep:KaBl, a TAKOX i Bil, HOPMOTBOPUO! CBaBOITi JepkaBH, Kol Ta 3abopoHde
NoBediHKY, KOTPY He MoxHa 3abopoHAaTy, 60 BOHa € IIPUPOIHUM IIPABOM JHO-
JMHY, 1M J03BOTeHA IO3UTUBHHMM PelyYIATHBHUM IIPaBOM.

[MpHHLMIN KPUMiHATBHOTO IIPaBa He BOTIONIIOTE O3HAYEHOK iHIYKTHE-
HicTio. BisbMeMo, HalpHKTad, NpuHIMI cupaeegaueocTi. [IpoTe, cnin He 3a-
SyBarH, IO B KPMMiHATEHO-TIPABOBHX JOCTIIKeHHAX BUCTOBIIOSTECA TAKOK i
CKellCHC IIONO TOTO, UM CHpPaBii Hell IMPUHIMI € KPMMIHATBHO-NPaBOBHM.
Llert NpuHIMI HACTIIEKH He KOHKPETHHT, IO Yepes HbOTO HeMOKIHMBO BH-
3HAYUTH, Y BIANOBIIAIOTE IeBHI KOHLENT 4M TeopiA 3aranbHii KOHIemmii,
Yepes 9Ky BOHH MAOTh IIePeRi pATHCA Ha icTHHHICTB?

sKino, HaeiTh, abCTparyBaBlUMCh, YABUTH, L0 iCHYE CHMCTeMa caMe Kpi-
MIiHATPHO-NPABOBUX TIPUHIIMIIIB, 3aMiCTh MOOTMHOKNYX, KOTPI BUABTAKTECA 3-
MIOMLiK 3araTbHO-TIPABOBUX MPUHLMIIE, TO i B IBOMY BUIIAIKY Lid CHCTEMa 33
CaMOIO CBOEID MPUPOIOK He 3MOKe OYTH IMM KOHLEITOM, alke KpUMIiHATb-
HO-TIPaBOBi IPHMHLIMIIK, XOUeMO MM TOTO Uit Hi, OYIYTE MOXiTHUMK Bil MeBHOT
Mofeni KpHMiHaIbHO-TpaBoBHX BITHOCHH. BoHu muie sronoM odopMIIOIOTh
Lo MOTeTb OhillifiHO-HOPMATHEHO, AKIIO BOHM (POPMATEHO BKITIOUYAKITECA IO
KK. HuHi BoHM BiOUyTHC He BINMMBAIOTh Ha caMe "TiNO" KpHMiHanbHO-TIpa-
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BOBMX BiHOCHH. Hampuknan, 9KuM NPUHIMIOM MOXKHa DOSCHUTH BiTOMY
ACHMMeTPHIHICTE KPMMIHATBHO-TIPABOBHX BITHOCHH?

C. I'pin kpuTHKye nosmuito Hx. Pnerdepa, AKuA BUOITAC OBAHAILATH
OCHOBOIOTIOKHMX KOHILENTIR ¥ KOXHIM HALLIOHANBHIN KPMMiHaTbHO-TIPABOBIN
CHCTeMi, He3allekKHO Bill IHTBICTHYHIX Ta iHIIMX YMHHKMKIB. C. T'pid saysakye
Ha HU3KH KPMMiHaTbHO-MPABOBHX MPAKTHK i MPHMHLMIE, KoTpi [Tk dneruep
He posmmanas 10, p. 2114]. Ane, GinbII BAATHMBUM I YBarM € CaMa MOCTAHOB-
Ka MMUTaHHA TpC iCHYBAaHHA aXK JBaHaaLUATH 0a30BHX KOHLENTIB ¥ KpuMiHanb-
HOMY Mpabi. OueBIHO, IO O3HaYeHi KOHLENTH MAIOTh IPOBiIHe 3HaYeHHS
ITA KPUMIHAIBHOTO IIpaBa, AK raiysi [Ipaga, IpoTe, Ha MOK AYMKY, BOHH IO-
BMHHI, K i BCe CyIlle, Y TOMY YU collianbHe, nepeGyBaTH Mix ABOMa IOMTIOC-
HUMM KoHUenuiammu. Came i nomocu OyOyTh BINTMBATH Ha 3MICT IMX KOHLETI-
TiB, SardysxKe, AKa IXHA KiNbKICTR Oyae B KprMiHaneHOMY NOpabi. bes pruABneH-
Hd i SaKPIIUIeHHd B TOCTITKEHH] X 3araTbHOT KOHIENILT Ta eleMeHTa PHOT
Teopil, 3aCTOCYBAHHA TOTIUHOTO, JOTMATHMUHOTO MeTOMIB € MAPHMM, OCKITEKIM
Ges crabimeHMX paMOK yci CIIBB{THOLIEHHS MiX TeOPIIMH BUSBIATECA OUCTap-
MOHIVHMMM. OKpiM IBOTO, Akigo # Kpuminaibhomy wpnbl Oyde npodosybamica
Hexmtyfanna "sobuiunpoi’ no SiOHonICHINC 00 HEOZC CHCINEMIE 3HAHD, TO MOWHA K-
JIMU ATGHE PO BRYMPUUHIO LAPMOHTIO KPUMIHAIWHOC0 HPad, wie maxox I wupe diuco-
HITHC 13 300HIHHIMIL 00 eXTUBHHUMH FTKGHOMIPHO CHRRAMIL.

OTxe, y cepedmHi CHCTEMHM KpMMiHaNbHO-TIPABoBl Teopil MOKYTh OyTH
HecynepewIHBi, OMHAK AK TiTbKHM 3MIHMTH CHCTEMY KOOPOUHAT, BOHM OIpasy
BHABIAIOTE CYIIEPEeUTHBICTS i3 "S0BHIIIHEOK" CHCTeMOK. 3BilCH, OHTOMOrYHA
PelNATHBHICTE BHYTPILIHEST CHCTeMM € 3aMKHYTOR. [114 Toro mwob nepeei puri
1l Ha BiINOBIIHICTE 30BHILIHIM OB cKTHEHMM 3aKOHOMIpPHOCTAM MoTpifHa Be-
prdpikartis, a Taka BiONOBIAHICT HeOOXiMTHA, aLKe MOACTBC He MOBMHHE SKUTH
HOPMaTUBHUMM MapeHHAMM, HOMY NOTPiOHO BU3MpaTH B BIKHO 3OBHIIIHBO-
00’ ekTHBHOT GYIeHHOCTI.
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Q.B. Y3yHosa

IoLeHT Kadredpit KpHMIHATBHOTO MIPaga Ta IpapoCcyIis,
KaHIMOAT IOpMIHYHIX HAYK

(Sanopizvsutt HayioHaWRIE YRIGepcunicn)

O.B. I'punienko
CTYOEHTEA 4 KYPCy OPHIHUHOTO (PaKyIETeTy
{SancpizeKiit HEHIOHAALHIIT YHIBeprinnent)

AOC NMMTAHHA PO TMOHATTA "OCOBH* IJTOUYMHIA

Hns mosHaweHHA MOHATT "cy0 KT 3MOTHMHY" B IOPMIMTHIN TiTepaTypi
BXKMBAIOTECA Taki TepMiHM: "ocoba snoumHIA", "sMoYMHHA (KPHUMiHOTEHHA)
ocoba”, "ocoba pruHHOTC", "ocoba, AKa BIMHMNA 3M0unH". Besnocepentee y 4. 1
cT. 18 KpumMinaneHoro Konekcy YepaiHM HaOaeTbed HACTYIIHE BU3HAYEHHS
cy®'ekTa 3mouMHy - 1e € JisuiHa ocyoHa ocoba, AKa BIMHIIA 3TOUMH ¥ Billi, 5
AKOTO BiINMOBINHO 0o nporo Komekcy Moke HacTaBaTH KpUMiHalbHa BiOIORi-
JaNbHICTh. Y 9YacTHHI JpyTid BUOKPEMTIOSTbCA | MOHATTA CIeLianbHOIO
cy®exTy smounHy - Ue ¢izudHa ocydHa ocoba, IO BYMHWIA ¥ Billi, 3 AKOrO
MOXKe HacTaBaTH KpMMiHAMbHA BIONOBLIAMBHICTD, 3TOYMH, Cy0'€KTOM AKOTO
MOke OyTH Tuile reBHa ocoba.

ATle Hac HacaMIepefl WiKaBUTE OCOBMCTICTE 3MOYMHIMA, 9K CYKYIHICTE
COLIANBHO SHAUMMMX HETATMBHMX BIacTUBOCTEN, IO YTBOPHIMCA B Hel y mpo-
Heci PiSHOMAHITHHMX 1 CHCTeMATIIHIX B3acMOIIN 3 iHITMM I TIOIEMI, 3MOYHH-
Ha JiATBHICTE 3 KOKHMM JHeM THIlle HaOupaec obepTH i posmMax, a TOMY J0CTi-
JIKeHH4 3 TaHOT TeMi CTAKTh Oelati aKTyarnbHILIMMK | Kpai BasIIHBHUMI.
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PisHi HayKOBIIi HABOOATE CBOI BI3HAYEHHA MOHATTY 0cO0HCTOCTI 3MOMMH-
ug. Ta mepen THM, 9K MM 3BePHEMOCA 10 MPaKTHMKH BIDOMMX HaM KPUMIHOTO-
rie, TpeQa 3BepHYTH yBary, Ha Te, 11O B CY4acHIT HayKOBif IliTepaTypi Hapa-
TefbHO BUKOPUCTOBYKOTHCA JBa TepMiHm: "ocoba smoumHUA”" i "ocobmCTicTh
AMOUMHLA" AK Maltke iTeHTHYHI NOHATTA. AkageMik ATl 3akamok modcHoe
napanenbHe BMKOPMCTAHHA IMX ABOX TePMIHIB THM, IO B YKpalHCBKI MOBL
TepMiH "ocoba" Mae HaCTYIIHI NBa SHaYeHHS:

1) ocola gk AiATeHICHa cCaMOOOCTATH MIOOMHA, CY8 €KT CyCcHiTBHO aKTH-
BHOCTI Ta JiAMBHOCTI, yIacHHMK LIMX MPOLEciB Ta CYCHMBHMX YTBOPeHb (HoMy
BiOTOBidae POCiCEKIA TepMiH "THILo");

2) BMIMeHHA ¥ MOOWMHM Ti€l 3MICTOBHOI AKOCTI, AKA ¥ CoOLianbHOMY Bid-
HOLIEHHI CTaHOBUTE T BIACHY iTeHTHUHICTE (BlacHe 1), BinpisHde Bim iHIIMX
niomer Ta ocib i Biu3HaYac 1l CTaBTeHHA OO CYCHOIECTEA, HOTC BITHOCHH, HOPM,
LIO PeryIKIOTE CYCIIMBHY KUTTELISNEHICTE, TOBTO cOLianbHY 9KicTh ocobu (v
POCINCEKIf MOBI TepMiHY "ocoba" y nboMy 3Ha4eHHI Bignosigae TepMin “mird-
Hocte”) [1, c. 79).

Tak, A.P. 3enmiHcbkMil BEasye, MO ocoBa 3MOUMHLA - e ankda i oMera
KpHMMIHATBHOI nNcuxonorii, T HapiKHMA KaMidb. JllogMHa, AKa MOpYIIMIa
KPHMMIHATTBHHMI 3aKOH, € aBTOPOM 3MOUMHY, a 1i “clpaBa” IepeTBOpIOS rpoMa-
AAHWHA Ha JTOYMHLA, AKHMI BIIXMIACTHCA CYCIUTBHOIO cBimoMicTio [2, ¢ 158).
B coto gepry, B.O. KoHoBanosa 3asHadvae, o Opo oco0y 3modnHIA HeoBxid-
HO TOBOPUTH ¥ TOMY BHIAIKY, KOJIM WIETHCA MPO MMeBHY CHMCTeMY MTOUMHHMX
ain. Le oByMOBTeHO THM, IO 0cOBUCTICTE hOpMYEeThCd B MpoLieci MignBHOCTI
(y Tomy 9mcni smouuHHOL) [3, ¢ 147]. Sk sazHadae B.B. Benn, B okpemoMy npa-
BONMOPYLIHMKY He MOKHa abcomioTH3yBaTH AKi-HeOyIb 3MOTHHHI AOTO 0Co0-
AHBOCTL. Y TOI e Yac ¥ KOKHOIO 3MOYMHIE MOKHA BUABHTH Te CIiTbHe, U0
XapakTepHe OMA BCiX 3MOYMHIIE MeBHOI Kareropil. Jlme B LboMy acmekTi
HpaBOMipPHHIT TepMiH “ocoBueTicTs 3nounHIA". OTXKe, POSIIEHYBLIN OCHOBHI
HanpAMKM PO3YMIHHA NOHATTA 0COOMCTOCTI 3MTOYMHLIA HaBeneMo y3arajlbHeHe
BH3HaUeHHA. OcoBHCTICTE 3MTOYMHIY - Le CBITOMMA cy('eKT, HagiTeHU CyKy-
IHICTI0 GIOMIOrivHO 3YMOBTeHMX | COLanbHO OeTepMIHOBAHUX BIACTHMBOCTEN
Ta AKOCTE, NoBeTiHKA AKOrO BU3HAUACTRCA AHTH CYCHIMTBHOK CHPAMOBAHICTIO,
IO BMHUKAE M BILTMEOM i MeBHMX CYCIINBHO-MOMTITHUHMX, eKOHOMIUYHHMX Ta
COLIOKYNBTY PHHX YMOB.

Amnanis 2apyBikHOl Ta BITYM3HAHO! KPHMIHOMOTIUHOT HAYKH MOKA3Ye, L0
came IMUTAHHIC BUBYeHHA OCOOMCTOCTI 3MOYMHIA, a came npobnemi dropmMy-
BaHHA MOTO 0coBUCTOCTI NPHMIIIAETEC JOCHTE BellMKa YBara.

Ha normag cyvacHmx BIeHMX-KPHMIHOJMOTIB, CHelianicTie 3 MCHxonorii,
ncuxiaTpii, Bye-gKa 3MOUMHHA MOBeTiHKa O0YMOBIIOSTECA ABOMa dhakTopa-
MU eK30TeHHMM i eHIoreHHMM. SIKILO eK3oreHHUA (paKTop 3anekHTh Bl co-
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UiaTbHMX YMOB, L0 3HAXOOATECA B OTOUYIOUOMY 3MOUMHIE CepeloBMILi, TO
eHIOTeHH M (PaKTop 00YMOBTIOETHCA 0CODHCTHM M AKOCTAMHM MICHXIKK BHHHO-
ro. OnuoBGiuHMI mOoxid Do ocobu 3MOYMHLM, 3HeBaKaHHA HCuXodhisaHMx
ocobmuBOCTeR NPH3BOOHTH OO TOTO, IO OpraHu, YIIOBHOBaKeHI 3aKOHONABCT-
BOM BecTH BopoTsdy 3i 3MOUMHHICTIO, MO30ARTAIOTECI HAYKOBO 00YMOBIEHIX
peKOMeHIALIN IIoN0 3anobiraHHA 3TOYHMHHOCTI 0Ci6 3 NCHMXIMHMM M aHOMATIAM .

CrodaTky posriIgHeMoO HepIly CYKYIHICTE (PaKTOpiB, 9Ki BINTMBAKITE Ha
dropMyBaHHg OCOGMCTOCTI 3MOYMHIA - colliallbHa Ipylla YMHHKKIB. CKIago-
BFIMH eNeMeHTaMM L€l TPYIHM €1 BIMHOCHHM ¥ ciM'l, K Manoi dpopMaii cycrri-
TBCTEA; ¢Noci® SKUTTA BIOOOBITHOrO COLiaThHOTO NpOLIApKy, OO AKOTO Hasle-
AMTH 0coDa, AKa BUMHMIA 3TOUMHHE HIAHHA; CYCIUIBCTBO ¥ LITOMY, AKe
"meplliogxeperno NponyKTy enoxi”. [MorpiGHo nigkpeciuTu npo HadPHICTE
icCHyBaHHA COLIATBHOI POl CYCIIMBCTEA MO BITHOLIRHHIO 0 YCix HOro 4ieHis,
Y TOMY 4MCT i o 3noduHIE. [Tin moHaTTaM “colliankHa pofib CYCHiTbCTBa"
POSYMIIOTE pPeanbHy CYCHUTbHY (PYHKLIIO KOKHOTO YI€Ha COLIaTbHOI TPy,
3YMOBIEHY HOTO CTAHOBULIEM ¥ CHCTeMI CYCIINBHUX BITHOCHH, MPUHATeKHIC-
TKY A0 COMIATBHOI CTHTBHOTH, BIAEMMHAMI 3 iHIITMMI THOOBMHM Ta COLANTBHIM-
MH IHCTHIYTaMH B pisHMX cpepax CyCIMBHOTO JKMTTA, CIPAMYBAHHA YCix
VYaCHHKIB B3a€MOBITHOCHH Ha MPaBOBY, 3aKOHHY NOBEIIHKY, CIHpPalodich Ha
BIACHHMA NOSUTUBHUIA NMPUEKTal. A Bke HeDaXaHHA UM He3OaTHICTh OOTPHMY-
BATHCE IMCAHMX 3aKOHIB IPU3BOOUTE A0 MOPanbHOrO KOHpIiKTY, npasono-
pPyLIeHH:A, IPUYOMY IIPMUYMHA LBOTO MOKe KPMTHCA fAK B OCOOMMBOCTAX OCO-
GucrocTi, Tak i B camomy cycninecTei. Ak sasHauae y cgoin poboti B.l. AHmpo-
CIOK, ¥ OiTef, BaTeky 9Kux By 3M0UMHLISMHM € CBOSPiIHIA HeraTHBHIN "colli-
anbHA CHATKOBICTDL" - 3BMYOK, TPaTHLIifL, yChOTO CNOCOOY KHMTTA 3aBOAKH Ha-
CNOYBAHHIO, HABIIOBAHHIO, NepPekOHAHHID Ta iHIIMM MexaHisMaM BIUTHBY.
TpeGa BigsHauwTH NpC iCHYBAHHA TakK 3BAHOI COLIAMBHOT YCTaHOBKY, AKa Bigi-
rpag icTOTHY POk ¥ CIPIMOBAHOCT 0cOBMCTOCT. [HIMMI CrloBa aHTH CYCIIiTRHA
YCTAHOBKa € HiUMM iHIMM AK OOHMM i3 aKTOpiB, IIC BU3HATAE FIOUMHHY
noeediHky. OTxe, Nepllor rpynoko ¢akTopis, 4ki BINMBAOTE Ha dhopMyBaH-
HA 3MOYMHHO CNPAMOBAHOL 0coOMCTOCTI € collianbHi TMHHUKH.

PosrngHemo couianeHo-gemorpadiuHi, colljaTeHO-NICHX0MorivHi dhakTo-
PH, 4Ki TicHO NOE'q3aHi 3 BMIe posrIAHYTHMK. ColianbHo-Temorpadidni
O3HAKM 0CODH 3MOYMHIA OXOIUIIIOTE CTaTh, BiK, OCBITY, MiClle HapOIKeHH Ta
NPOKHBAHHA, TPOMATAHCTEO, Pill 3aHATh, cTax poboTH, ciMefHMII CTaH, Ha-
MEXHICTh IO HeBHOI collianbHOi IpymwM f iHm eigomocTi meMorpadiuHoro
xapakrepy. OOHiCIO 3 HARMBaKIMBIIINX collianbHO-TeMorpacpiuHix O3HAK, 9Ki
XapaKTepu3ylTh CoOMCTICTh 3MOYMHIA € BIK, AK AKICHO BUSHaA4YeHMI eTall
CTAHOBNEHHH i pO3BMTEY 0cOBUCTOCTI, AK Iepiofl, 3 MPUTAMAHHIMMIK HOMY IICH-
XOMOTIYHUMM OCOOMMBOCTAMHM CIPUIHATTA TIOOHMHOK OTOYYRYOro CBiTy. Co-
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UiaTbHO-MICUXOMOTIYHI 0coGIMBOCTI TOTO Uit iHILIOTO BiKY TakK UM iHaKIlle Ble-
TAKTBECA B MeBHIX PopMax 3OYMHHOI NOBETiHKH, IO Nependadac Heobxim-
HicTb OHchepeHIiioBaHOTO BMBUEHHA IIEBHOTO KOHTHHI€HTY I1PaBolopy ILHIH-
KiB ¥ xapakTepHill fioMy BikoBifl cTpykTypi- Ha nymky B.B. bens aysxe paxmu-
BOK) XaPaKTePUCTHEOW OCOOMCTOCTI 3MOUMHLA € ocBiTa. TTpaMol sanexHocTi
MIAK piBHeM OCBITH i (POpPMOK 3NOYMHHOI NOBETIHKM HeMae, OJHaK pibeHb
OCBIiTH BIUTMBAE i Ha I PaBOCBIIOMICTE, i Ha ¢hOpPMYBaHHA CBITOINIATHIX I1OTI4-
aie, i Ha 3aTHICTE BMOOPY TOTO U iHIIOrO BapiaHTa HOBeTiHKIM. 3a CTATHCTH-
YHMM JAaHMMK 0CO0H, AKI MAIOTh BHILY OCBITY CKOKIOTh MEeHINY KiTbKICTh 3m10-
YIHIB ¥ BIJCOTKOBOMY CIIBBIIHOLIEHH] 3 THMI, XTO Mg JTHIIE Ce PeTHIO OCBITY.
TaxumM quHOM coljanbHo-TeMorpaditHi PakKTopH MaKTh BArOMHMH BIUTME Ha
0cOBHCTICTE 3MOYMHI.

Hactynammu chakropaMit BINUBY € nomxodisuHi Ta MCMXOTOTiYHI MO-
MeHTH, AKI NOCHTIITh YYTAMBICTD A0 KPHMIHOTEHHMX BIUTHMEBIB 30BHI i fAKI
CTHMY/TOIOTh IX NMepeTBOpeHHA Ha BHYTPILIHK mHosuiiic. Maerbea Ha yeasi
B3AE€MOMTIS NCHXIYHMX IPOECB i cTaHy 0coBU i3 30BHILIHIM cepedoBMILIeM, IO
HOeTepMiHye BUOIp Ta pealizallilo 3MOYMHHOTO BapiaHTa MOBEIiHKM 3 KiTBKOX
MOAKTTHBHX. [Tpy IhoMY HeoOXiDHO BpaxoBYBaTH i NO3MIIK 0co0M, OcOBTHBOC-
Ti il moTpe, iHTepecis, LiHHICHMX OpicHTaNLiM, x0ua npouec PoPMyBAHHA i€l
Mo3HILl i € GBI paHHIM eTanoM ¥ MeXaHi3Mi ITOUHMHHCT TOBeTiHKH.

OTke, MOCYMOBYIOUM, IPONCHYEMO HACcTYNHe BU3HAYSHHA MOHATTA
0cOBHMCTOCT] AMTOUMHLA - CYKYIIHICTE CONIaNEHO 3HAYMMMX HeTaTHBHUX BIIAc-
THBOCTEH, IO YTROPHIHCA B Hel ¥ Npoleci pisHOMaHITHUX | CMCTeMaTHYHMX
B3AaEMOTiN 3 iHIIMMHM TIOOBMK. B cyuacHin HaykoBifl niTepaTypi napantensHo
BHKOPHCTOBYIOTECA [IBa TepMiHIL "ocoba snounHa" i "ocobueTicTs snoamHI"
4K Malike ieHTIH4Hi NOHATTA. Byno Hasene TiyMmaueHHA OaHOL npoOneMu s
norngny akagemika A.TT. 3akamroku. Mu BizHauuIy, o Gyab-9Ka 3MOYMHHA
noeediHka OOYMOBIIOETBCA OBOMa (PakTopaMi: eK30TeHHUM i eHOOTeHHMM.
Takok pO3DIAHYIM COLIATHHI, collianbHO-TeMorpadiuHi, coianbHO-TICHX0-
noriuni, neuxodpizmini i nouxonoriuHi ¢pakTopH BIUIMBY Ha OpPMYyBaHHA
ocobHCeToCT] 3MoUMHLIY. YsaransHIOKYH yoe BHIlle BHKIade Gadnmo, mio gop-
MYeTbCd OCOOMCTICTE T BINTMBOM KOMITIEKCY YHMHHMKIB, AKi i cIpaMOBYIOTE
0coby Ha 3MOYMHHY AiAThHICTD.
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B.b. Xapuenko

OOIeHT Kaden pi Ipasa,
KaHIMOAT IOpMIHYHIX HAYK
{Ciymcukutt Jepowaduut yuibepeunient)

I(PV!MIHAHbHI"Iﬂ KOIOEKC YI(LPAIHI"I:
KOHLUEITY ANMBHVW HATTPAMOK YV IHEPIHMI M/TMHELLE TPYIKOKD?

CyTTeBe 3pOocTaHHA PiBHA 3NOYMHHOCTI, MOIIMPeHHA 11 OPTraHisoBaHIX,
arpecMBHMX Ta KOPUCTHMBHX dhopM cynposclxysamn posnag CPCP ta nepmii
POKM HezalTeKHOCTi YKpaiHu. B ymosax GoOpMyBaHHS HOBMX €KOHOMiUHMX
BIDHOCHH, 3MIHM Ta CYTTEBOI JedropMallil colianbHIX Opi€HTHPIB, He 3Ba/Kaio-
Yt Ha CUCTEMHI Ta YMCeNBHI 3MiHM i JonoeHeHHS, KpuMiHanbHUTT Komeko
Ykpainu 1960 poky He BiInoBiTas HoBMM HOTpeBaM CYCIiTbCTRA i Oepkael Ta
MAaEB CeprIo3HI HeOOiKH.

Lle oBymoeuno HaralmeHy noTpedy ¢TBOpeHHA HOBOIO 3aKOHY NPO KpPi-
MIHATPHY BIONOBIOAMBHICTD, poboTa Hall, po3spobKore SKoro novanact y 1992 pomi.
Posnopamxennam KaGinety MinicTpie Ykpainu 6yma cTeopeHa poboua rpy-
na, o AKCl YBIMIITKM MpoBITHI BYeHI Ta MpakTH4HI npauisHukn. [TporaroM
BCHOTO TepMiHY poBOTH Hajl POEKTOM BpaxOBYBATHCH MPOTIOSKLIT Bill HayKo-
BHX YCTAHOB, PABOOXOPOHHMX Ta NPaBO3aCTOCOBHIMX OPTaHIB He TUIBKK YKpa-
iHM, a | iHnIMx gepxae. B 1996 Ta 1997 pokax npoekT HoBoro KpuMiHanbHOTO Ko-
mexcy Ykpaiau [1] (mani - KK Ykpaiau) 6ys oBrosopeHii Ha 3acilaHHAX eKc-
nepris Pagu €epomny Ta MikHapOIHIX HaYKOBO-TIPAKTHYHMX KOHJepeHIifAx.

PesyneTaToM Ii<l HaloMTerIMBOT Ta KPOIITKO! Mpalli CTaI0 Mafke OmHO-
rofmocHe NpuAHATT BepxosHole Pagon VKpalnu 5 keiTHaA 2001 poky HOBOTo
KpuMiHaneHOrO KomeKey HesaleXHo! YKpafHi. 3 TOro yacy MUHYIO MaTo He
JIeB'ATh POKIE, afe Ha ChOTOTHI OKpeMi HayKOBIIL Ta MpedcTaBHMKHN NeHTpanb-
HIX OpPTaHiB BIadH BUCIOBTIOTE Mpo Te, o KK Yipainu B minomy ceGe
BHUEPIIaB, He BiIIOBiTae pealidM CYYacHOTO CTaHY CVCIINBCTEA 1 OepkKaeH, a
HaranbHOK norpedor € npuiHaTTa KK y HoBifl penakuii aGo kopekuia (nepe-
ATy BazoBMX MIXOMIB 3 METOI 3aKPIIUTeHHA Ha 3aKOHOMABUOMY PiBHI Kpii-
MiHa/IBHMX IPOCTYIIKIB | BMOKpeMITeHH 1X i3 Kona 3nounHis [2].

Ham BBakaeTbed NMpaBIIbHMM He CIPHMAMATH TakKi BUCTOBIIOBAHHA Ta
nponosuLil AK 3a31aneriis HeBHMBaKeHi, HellpHpOAHI, HagyMaHi Ta HeolIpyH-
TOBAaHI, a IeTallbHO, HACKLTBEKHM e MOKTHBO B MeXax JAHOL CTATTi, pOSITIAHYTH
CYKYIHICTh NHTaHb, BIANOBITI Ha AKI JOFBOIMIH OM BMSHAYMTH HeoOXiOHICTh
BUILIEHABEleHHX 3MiH ¥ 3aKOHOTABCTR YKpalHy MMpo KPUMIHANEHY BilIoBina-
TbHICTE. 1o 3a3HaveHMX NMTaHb, Ha HAIY JYMKY, (1O BiTHeCTH BiOMoBIIHICTE
GasoBHX KOHIENTYATEHHX NONoKeHs YHHOTO KK Yipainu cydacHomy pisHIO
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PO3IBUTKY CYCINBCTBA Ta JOCATHEHHAM HAYKHM KPUMIHANBHOTO Mpaba, CyT-
HICTE 3MiH Ta JONOBHeHb, AKI Gymu eHeceni o KK 3 yacy HaOpanHa HMM YMH-
HOCTi, CIPOMOKHICTE BUPIIIYBaTH NocTableHi nepen, KK nHTaHHA B IpaKTiHy-
HIfl IMOLIMHI, @ TaKOK BUSHAUeHHA OCHOBHMX HaNpPAMKIB YOOCKOHaNeHH:A
3AKOHY MPO KPUMIHATEHY BIOMOBIIATBHICTE TA 1X Y3TOMKeHICTE 3 KOHIENTYAa-
TBHMMH IoMoAeHHAM Y YnHHOTo KK Vipainm

CrocoeHo nepioro nutadHad. B KK Yipaiau 2001 poky Gyno cchopmy-
NBOBAHO i 3aKIAEHO B OO OCHOBY Taki GazoBi KOHIENTYalbHI NONOKeHHS
3aKOHOTABCTBO YEKPaiHH NP0 KPHMiHATBHY BilIOBIIATBHICTE cTaHOBUTE KK
Vkpainn, KK YKpalHu IpyHTyeThCA HA 3aranbHOBUMSHAHMX NPUHLKIAX i HOp-
Max MIXHApOTHOIO NIpaba Ta NwIoxeHHIx Koncrurynil Vipainwm [3]; HeMae
nokapaHHs Bes BKa3siBKM Ha Te B 3aKOHI; 3aCTOCYBaHHA 3aKOHY 3a aHAIIOTiero
3aBOpOHAETECA; MiNCTaBOK KPHMIHANBHOL BIOMOBIOANEHOCTI € BYIMHEHHS CyC-
MTBHC HeOesNeuyHOoro JiAHHA, AKe MICTUTL CKTad 3MOYHMHY,; BIINOBIIaNbHICTE
MOBMHHa GyTH ocoBMCcTOK0 i Mullle ¥ pasi HAABHOCTI BUMHY; Klackdikarlisa ano-
YUHIB B 3a/IeKHOCTI BiJ CTYNeHA TAKKOCTI Ha YOTHPH TpyIM; 30LTBLIeHHA
KOTla OGCTaBUH, [0 BHKTKYAKTE TOYHHHICTE TiSHHS; POSIIMPEHHA CHCTEMIM
MOKAPAaHb, ATETE PHATHBHIX M030aBTIeHHIO BOJI; BIAMOBa Bifl, CMEPTHO! KapH Ta
BCTAHOBIEHHA AOBIMHOTO MO30aBNeHHA BOJ TUIRKKM 3a 3MOYMHM, OB A3aHi i3
YMMCHMM M0O30aBIeHHAM KHMTTA NPH O0TAKYIOUHX 00CTaBuHax, po3IIMpeHHA
KoTa nigcrae i 36inblleHHS KiTBKOCTI HOPM, 0 YMOATHUEIIIOTE SBiTbHEHHS
Bil KPUMiHaTBHO! BIIMOBITaTbHOCTI TA MOKAPAHHS; BBEIEHHA HM3KH 3a0X0Uy-
BallbHUX HOPM, IO CTUMYIKIOTh MO3MTHBHY NOCTKPUMIiHANEBHY TOBELiHKY;
JeKpuMiHaTizalid OigHE, CycHiTbHa He(esNeuHicTE 9KHMX He € BelMKolo, abo
MNpOoTHAIA AKMM JOCTaTHA i3 3aCTOCYBAHHAM 3ax00iB OMCIMIVIIHAPHOTO, LHBI-
HMBHO-TIPaBOBOTO, AIMiHICTpATHBHOTO abo iHILIOrO BILUTMEY, iHLIIe.

HagemeHuit nepenik kOHIeNTyanbHHUX TOMOXeHs YiHHOTO KK He ¢ Bu-
YepHHUM | MOke OyTH MPOTOBKeHNUT, alle HeMae KOTHMX CYMHIBIB LILOTO TOTO,
IO 3a3Ha4YeHi KOHIENTyalbHI 3acamy € aKTyanbHUMY AK Telep, TaK i Ha nepc-
nexktusy. Ha ne skasye gockin sactocysanna 1iHHoroe KK Ykpainm | HanpsaM-
KM BOOCKOHATeHHA 3aKCHOJABCTEA NP0 KPMMIHATBHY BiONOBiOanbHICTE B iH-
X kpaiHax. KpiM Toro, 3 yacy NpUAHATTA HOBOTO KPUMiHATEHOTO 3aKOHY, B
HayKOBUX KOTAX i Ha 3aKOHOABUOMY PiBHI He (Y10 BUCYHYTO KOTHMX HOBUX
MepCcneKTHBHIX 0asoBux MOTOKeHb, AKI 6 He Oynm BpaxoBaHi y AilodyoMy
KpPMMIHATBHOMY 3aKOHOOABCTBI, KpiM IOPYIIeHHA NWTGHHA NP0 BHOKpeM-
NeHHA KPUMiHATEHIX NPOCTYIIKIR, dKe MU IPOaHalizyeMo MizHille, Ta TOHOB-
NeHHA OMCKYCl IOT0 Bi3HaHHA Y8 eKTaMu 3TOYMHY pHIHYHKX ocib. Ta-
KMM YMHOM MOKHa CTBOPIKYBATH, LIO KOHLENTYaIbHI NOMOKeHHA YHMHHOTO
KK ¥YxkpaiHm Ha ChOrogHi OBHOIC MipOIC BIONOBIIAOTh PIBHK PO3BHMTKY CYC-
TINBCTBA | Iep/kaBH, 8 TaKOK CYYacHMM JOCATHeHHAM HayKHM KPUMIHaTBHOIO
npasa.
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AHanis CyTHOCTI 3MiH Ta JONOBHeHb, AKi Oymu eHeceHi mo KK Ykpaihm,
Ha Hally OYMKY, CTiI po3IOYaTH 3 IX BIIIOBIIHOCTI BHIIe3a3HaueHUM KOHIe-
OTYaTEHHM TMONOKeHHAM 3aKOHY NP0 KpUMMiHaTBHY BiONOBIIANBHICTE, imel
TyMaHisallil KPMMiHATEHOTO 3aKOHOMABCTBA, TOCATHEHHAM HayKW i TeHIeHITi-
AM cygopol npakTukn. CtanoM Ha 13 moTtore 2010 poky Oyno NpHHHATO Ta
HaOyIH YHHHOCTI CTIeCAT OTHMH 3aKOH, AKMMK Oy1TH BHeceHi 3MIHKM OO UMH-
Horo KK Vkpainu. Kpim nroro, pitnennsaym KonerurynifiHoro Cyny YkpaiHu
B 2 nucronana 2004 poky Ne 15-pr/2004 [4] nonoxeHnna 4. 1 cr. 69 KK eu-
3HAHO TAKMM, II0 He Binmosidac KoHeruTyuii Ykpatun Ha Hamy oymky, Ak
3MIHM KPUMIiHaTBbHOTO 3aKOHY TAaKO/K O, posrmAgaTH i nepTypbanii Kogekcy
YKpaili Npo amMiHICTpaTHBHI NpaBONOPYIISHHA, HOB A3aHi i3 BH3HaYeHHAM
MeX, fAKI BiIOKpeM/IIIOTh NMPABOIOPYLIeHHA Bill 3MOYMHIB, a TaKOAK 3MiHK
iHIKMX 3aKOHOOABYMX akTiB YEpaiHK, AKi He € 3aK0OHaMH PO KpHMiHATBHY
BiOITOBITANEHICTE, aTe IPaBOBi HACTIIKM 3MiHM AKMX BIUTMBAKTL HA KBaTidi-
Kallilo IpasoNopyLIeHb abo JM0dIHIB.

AHanis 3MICTY 3aKCHIB Npo BHeceHH:s 3MiH oo KK saceinuye, mo Tpu 3
HUX He BIUTMBAKTE Ha 3MIOYHMHHICTE TiAHHA, MOM 4KIIEHHA UM OCHIeHHS
KPHMMIiHATBHO! BiINOBITATEHOCT a0 iHILMM YHMHOM He IO3HAYAKTECA Ha CTa-
HoeuLIIe 0co0u, ToBTO CTOCYIOTECA THILE YTOUHeHHS TepMiHomoril abo Mo 9:aHi is
3MiHaMM Ha3B OKpeMHx BIToMCTB. TpHOLATE BiciM 3aKOHIB, TOOTO NepepakHa Oi-
TBLIICT, BHMKTIOUHO BCTAHOBIIOKOTE FOUMHHICTD MIAHHA, MOCHIIOIOTE KPHMI-
HaTEHY BiLNOBiIaNEHICTE ab0 1HITMM YHHOM MOTIPIIYIOTE CTAHOBHILE 0COBH.
[le ciMHATLATE 3aKOHIB TAaKOX MOKHa Oyno O BiIHecTH 10 BUILesazHaueHO!
Ipynu, ane oKpemi Ix MONMoAKeHHA BCe K TAKW MaloTh 3BOPOTHY [Tit0 ¥ vacil.

Bnmue gpox 3asHaveHMX TPYI 3aKOHIB Ha unHHMA KK momirae y Tomy,
IO BOHM BCTAHOBTIORTL JMOYMHHICTE (KpHMMIHAMI3YIOTE) 62 OiAHHA, ¥ 72 BI-
HafKaX PO3UIHPIOKTE KOO [IidHb, 9Ki BU3HAOTECA 3MTOYMHAMM (POSLITHPIOIITE
Mexi ol eKTHBHOI CTOPOHM CKIady 3M09MHY), Ta BHOCATE 3MiHK ¥ 15 HopM KK,
LIO iHITMM YHMHOM MOTIPIIYIOTEH CTAaHOBUIIE ocobM. OKpeMol yBarM 3aciyro-
BYKOTE 3MiHM, AKi MOCWIIOKTE KpHMiHANBHY BignosiganeHicTs. oo 11 HopuM
KK sakoHamu 6yno BeTaHOBTeHO GinBll CypOBHIT B, IIOKAPAHHA, a CaHKIIil
18 HopMm By10 JONOBHEHO OOHATKOBHMM BUTAMM IMTOKapaHb. MiHiManbHa Me-
’Ka nokapaHH4 Gyma 38inelleHa mWoao 32 3TOYMHIB, a MAKCMMATBHa - o0 50,
JAx Hactmiook Takoro "yOoOCKOHaIeHHA" 3aKOHy Npo KpMMIHAMBHY BIINOBiDanb-
HICTh, OeB’ATh 3OUMHIB HEBENMHMKOl TSKKOCTI MepefiliimM 00 TPYIM 3MOYMHIB

1 Byno 0 DOIMEHO HABECTH JOOATKOM 00 il cTaTTi po3pobieHy aeTopomM TaSmmi aHamisy
CYTHOCTL BUix 3MiH, AKi Y70 BHeceHO 00 KpIMiHATRHOTO KOMekCy YEPaiHH 3 9acy HaGpaHHA
HHM THMHHOCTI i JoTemep, ane BM3HaTeHi oDCATH Havkopoi OyOrmikarfi He OO3BOTIAIOTE LEOTO
apoGuTH, {[Ipiy. pen.: i TabaMi ZoCTYOHI A7 3ABAHTAKEHHSA Ha eMeKTPoHHIA CTOPIHIN
miei craTH, omybmikosasmif 24.022010 mig wac lmrepmerromdepenmi 3a appecoso: http://
jurlugansk ucoz.org/ publ/5-1-0-3}.
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CepelHbOI TAKKOCTL, JecATh 3TOUHMHIE CepedHBOl TAKKOCTI - JO TAAKKHX 3110-
YHMHIB, @ TPY TAKKHX 3MOYHMHUN — J0 IPYIIM 0COBIMBO THRKUX 3MOUHUHIB.

HatoMicTs, miaile TPy 3akOHK PO BHECCHHHA 3MiH MOKHA POSIIAIATH K
TaKi, 10 UiTKOM MAKTE 3BOPOTHY ik ¥ 4aci, TOOTO CKAacOBYIOTE SMTOUMHHICTE
JiAHHA, NOM AKIIYIOTE KpHMIiHaNbHY BiONOBIDanbHICTE abo IHINMM YHMHOM
MONIMIIYIOTh cTaHoBHIle ocobu. e ciMHaOUATE 3akoHIB, AK Oyn0 3asHaveHo
BHILIE, MiCTATE OKPeMi IIONoKeHHd, 110 MakTh 3BOPOTHY [0 ¥ yaci. CYTHIiCTE
3MiH BHMIleHABeOeHMX 3aKOHIB MON4rac y ToMy, o §yno ckacoBaHO 3IOYMH-
HiCTh Di9HHA (JeKpiMiHatizoBaHO) AeB ITh NOCATaHb, 3BY2KeHO KOMO TifHb, 9K
BH3HAKOTHCA FMOYMHAMM, LI IOOC JecATH 3T0YHHIB - CIMHAOLATE MOJIOASHb
3a3HaYeHMX 3aKOHIB iHLITMM YMHOM NOTIMIIYBaIM CTAHOBUILIE OCOOIM.

Ulono noM' AKIIeHHA KPMMIHATBHOL BiDNOBITANbHOCTL, TO SHAUHY pob ¥
LbOMY Bidirpae 3akoH Ykpainu eim 15 keiTHa 2008 poky Ne 270-VI [5], axuri
BCTAHOBME GilBLI M’ AKHA (K OPABIIO alETePHATMBHMIT) BIJL NOKaPaHH 1114
39 anoumHiB, 3HM3MB MiHIManbHY MeXy NoKapaHHA OnA 12 3noumdie, a y
19 punagkax 3HHM3HMB MaKCHManbHY MeXKy NokapaHHA. Takoxk 3 4. 3 ¢T. 289 KK
Byno eMKIKUeHe 0008 A3KOBE TOIATKOBe MOKapaHH4 (epenladeHe 9K allkTe-
PHaTHBHE) i ¥ 15 HOpMax iHIIMM YMHOM ByII0 MofiNileHe CTAaHOBHILE 0CcoB.
Petirra (Dee’ ATHAOLIATE) 3aKOHIB PO BHeceHH4 3MiH 0o KK, BeraHoBIWTH OiMELII
M AKHIA BHI, MOKaPaHHA OM0O OBAHAIIATH CKIALIB 3MOYHMHY, 3MeHILIIWIH Mi-
HIMIBHY MEKY BHIY MOKApaHHA B YOTMPBOX CKIagax 3MOUMHIB, 8 MAaKCHMATb-
HY - B CeMM, BUKITIOUMTH 000B A3K0Be TOJATKOBe NOKAPAHHA 3 CaHKL{i TPEOX
AMOUMHIB Ta ¥ TPbOX BHUIIATKaX MOMILITITH CTAHOBHIILE 0COBH iHIIMM YHHOM.

Taxmi gucbananc ¥ HanpAMKax HeceHHA 3MiH oo KK Vkpainu yactkoso
MOKHA NOACHMTH HeTOCKOHA/ICTIO BHM3HaUeHHA pOsMipY HeONONaTKOBaHOIO
MIHIMYMY OOXOOIB IpOMagaH, KoMK, 3 OOHOTO OOKY, B 3aKOHI Ipe KpUMiHanb-
HY BIIIOBITATEHICTE 301BIIYeThCA KPaTHHIA POSMIp LIONO BI3HAYEHHS 3Ha4-
HOTO, BelMKOTO Ta OCOOMMBO BelWKOIO POSMipy CHPHMYMHEHO! 3TOYMHOM
LIKOOHM, a, 3 iHImoro GoKy, MiOBMIMYETHCA KpaTHMI posMip mrpady, Tak Ak
peanbHa CyMa Tpadry 3 o0 EKTMBHUX NPWYHH BXe He MOXKe po3IVIANaTHCA B
AKOCTi KPUMIHATBHOTO MOKapaHHA. Ane, Mo-Neplle, BUPillleHHA 3a3HAYeHMx
HUTaHb LIUTAXOM BHECeHHd 3MiH B OKpeMi HOPMM KPHMiHATEHOIO 3aKOHY He
MOXe O3B 93aTH IMTAHHA Mo cyTi. BrasaHum 1mnax sxe 6ys obpaHui Ha no-
qaTky H)-x pokiB MMHYIOTO CTOMITTS, KON OOHOYACHO B OKpeMux craTTax KK
icHyBamw Tpadou i 8 30 pyGtis, i nexinbka cOTeHb THCTY PYOIIiB, B 3a/1eXKHOCTI
Bl TOrC, UM OyMu ke BHeceHi 3MiHM 10 Hici ctaTTi ado Hi. [lo-gpyre, nuraHHa
BM3HaUeHHA CYMHM OJHOTO HeONONATKOBAHOIO MiHIMYMY HOXOHIB IPOMAJIAH
3HAXOIUTLCA N03a LAPHMHOI 3aKCHY NpO KpHMMIHANBHY BIINOBHANBHICTE i
HaTenep BperyibosaHe I 22.5 ¢T. 22 3akony Yxpaiun "[1po nogatok 5 goxonie
dizmunmx ocit” [6], Ha YIOCKOHAIEHHA NOIOKEHBb AKOTC i MOBMHHI GyTH
CIPAMOBAHI 3YCUILTA.
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Are, HAa Hally OYMKY, TOMOBHOK NPMUMHOK AMcOanaHCy ¥ BHeCeHHI
sMin go KK Vkpainm € xubHe yABNMeHHs cy0'¢KTiB 5aKoHOTABUOl iHilliaTHEM
Opo KpUTepii Ta TPMHITAIN KPUMiHaTisalil JidHb 1 Wini KpUMiHATBEHOTO MO-
KapaHH4, a TAKOK 1X CHiBBITHOIIeHHA i3 Ga30BUMM HaNpAMKAMM IIPOTHILL
3MOYMHHOCTI. Marike B KOAKHIN NOACHIOBATBHIN 3aITMCI] O MPOeKTiB 3aKOHIB
LIOTO BCTAHOBIHHA 3MTOTMHHOCTI OJiAHHA a00 MOCHIeHHA KPHMMIHATBHOIL Bil-
HOBIIANEHOCTI 3a3HAYACTLCA, IO Taki 3MiHM IPH3BeIYTE MO 3MeHILeHHA Kilk-
KOCTI 3MOUMHHUX [OCATaHE Afe HeOTHOPA3sOBO HarofIOUIYBalNOCH, LIO Taka
Ho3ubig € xuBHOW, MKILTMBOK i TAKOK, 9Ka HeraTMBHO BIUIMBac Ha Gasobi
KOHIISNITYATBHI 3acamy AiI0HOT0 3aK0HY PO KPUMiHATBHY BiINOBITATBHICTE 7).

HixTo He sanepeuyc npapa HapooHMX JeNyTaTie YKpalHH Ha 3aKOHOOaB-
1y iHiIiaTHBY, AKe BOHM MalTh BiOmosinHo oo 1. 93 Koncruryuil [3]). B Tow
JKe uac, NoNoXeHHd 3akoHy YipafHu "Tpo cTaTyc HaponHoro genyraTa Ykpa-
iHK" [8] Ta Permament BepxosHol Panu Yrpaiau [9] draxriano of’enqHanu oei
CaMOCTIHHI BiJOKpeMIeHi cTafil HabpaHHA YMHHOCTI 3aKOHy Npo KpHMIiHaTh-
HY BiONOBIIaNbHICTE: a) IpaBo 3aKOHOTaBol iHiniaTHBK Ta §) pospodka (mig-
TOTOBKa) NpoekTy 3akoHy. Tak 1. 1 4. 5 cT. 89 PernameHTy 3a3Hadae, 110 peari-
3allid IIpaBa 3aKOHONABYOL iHILATHBNM AocAraeTbed GesmocepelHED IUTEXOM
BHeceHHd 10 Bepxoenoi Pagu YKpaiHu IpoeKTiB 3aKoHiB. Alle sBiIKi BOHM
GepyTbea i xTo ix roTye? Tak, mpoekroM 3akoHy YKpaiHu "[1po BHeCeHHA 3MiH
IO AedKux 3aKOHIB YKpaiHM /I MOCHTIeHHA OXOPOHM aBTOPCHKOTO 11 CYMIK-
Hix npas” [10] nponoHyeanoca BCTaHOBTeHHA KpHMiHaNBHOL BiIIOBIOATBEHOC-
Ti 3a HedIMaTy BHHaropomm abo sinpaxyeaHb y cdepi aBTOpPCbKOTO Npaga i
CyMDKHMX Ipab. B sAxocTi dhaxiBis, 3a1ydeHOro 0o MiAroTOBKM 3aKOHOIPOeK-
Ty, 3a3Ha4veHa Hapoona apmuctka Ykpainn JImaorko Pycnana Crenanisia, 5
O0COBMCTO gyie MoBaKalo L0 CHIBAUKY, ale SAIy4eHHs 1l B AKocTi Jpaxisua 3
BCTAHOBIEHHS KPUMIHATBHOL BIIMOBITATEHOCTI € OUCKYCIAHMM. ABTOPaMK
3a3HaUeHOTO 2aKOHONPOCKTY € 3HaHi i NoeakHi HaponHi genyTaTi YkpaiHu,
arne AOOeH 3 HUX TAKOXK He ABBIEThCA dpaxibleM b raaysi KpUMIiHATHHOTO [paBa.

Ule onamm npHKiagoM iHodl Gesrnysmoro xapakrepy 3mid 1o KK Ykpai-
HU, € IPUAHATTS NPOTATOM OOHOTO MIicALld MBOX 3aKOHIB IPO BHeCeHHd 3MiH
no yuHHOro KK YKpaiam npoTunexsoro sMicty. 3akoHoM YipaiHi "TIpo eHe-
ceHHdA 3MiH 00 KpumiHansHoro Ta KpuMiHanbHO-IIPOIecyalBHOTO KOTeKcie
Vxpaiau” sig 16 ciuna 2003 poxy Ne 430-1V [11] B cankuii 4. 1 cT. 306 KK Gymo
BHIJTIOUEHO JOOATKOBe NOKapaHHA ¥ MOl KoH(ickalii MaiHa, BBemeHi anbTe-
PHATHMBHI BUAM NOKApPaHHA - WOTpad Ta oOMeKeHH:A BOMi, 3 MaKCHManbHMI
CTPOK Mo3BaRTeHHA BOM SHICKeHMH 3 IBAHAOLETH 10 TPox pokie. Le nosso-
THWIO BWIYIMTH 3a3HAYeHy HOPMY 3 I'Pynu ocoliMBO TAAKMX 37I0MHMHIB Ta
BioHecTH i OO FMOUMHIB cepelHBOI TsAKOCTI. MeHIn HiX uepes micaunb Oye
npuAHATHA 3akoH YKpaiaw "[1po BHeceHHA 3MiH A0 OeAKHX 3aKOHIB YKpalHu
3 IWTaHb 3al00iraHHg BMKOPUCTAHHEO GaHKIB Ta iHMX PHAHCOBUX YCTaHOBR
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3 MeTOIO Teranizalil (BiIIMHMBaHHA)} TOXOOIB, OOePAKAHMX 3TOYMHHMM HITAXOM"
Big 6 moToro 2003 poky Ne 485-1V [12], axuM i5 caHkuil Bee Tiel x 1. 1 ¢1. 306
KK anerepnatieHi nosbasmeHHI BOM BIAM IOKapaHHA OyIu BIWIydeHi, caH-
KIlid CTATTi JONOBHEeHA TOTATKOBHM IOKAPAHHAM ¥ Bl KoHd(icKallil, a Mak-
CUMaNbHMA CTPOK No3baBleHHA BO/L 30IMBIIEHMH A0 JBAHATLUATH POKIB.
OGuaBa mMxX 3aKOHM NPOWILUTH BIINOBIOHY Npolenypy NoromixeHHA B Kowmi-
TeTax BepxosHoi Pagu YkpaiHu, oTpuMati DOSMTHBHMA BIcHOBOK [onopHOTO
IOPUIMYHOTO YIIPABTIHHA Ta BYIM NPUAHATI HapoIHHMMHM OeryTaTaMy YKpai-
Hit. [Tepenik sayBakeHp o0 XapaKTepy Ta cyTHocTi 3MiH 0o KK Vkpainu
MOKHA IPOIOBKY BaTH.

Ane He 3BaKAI0YM Ha BULIE3a3HaYeHe, Ha CHOTOMHI KOHLENTYaNbHI mo-
noxenHa KK Ykpainu He maile sGepernmca, a i oTpHMani CBill POSBUTOK ¥
HoBil pegakiii cr. 5 KK, . 2-1) 4. 1 ¢T. 66 KK, gonosHeHHI HU3KI HOPM anb-
TePHATHBHMMM BHIAMM MOKAPaHb, IO He IMOB'93aHi i3 nosBaBrneHHAM BOMI,
JeKpHMiHamizanil TiAHb, TPOTHIIA AKMM € JOCTATHROI 3aCTOCYBAHHAM 1HIITHX
BHAIE IOPHMOMYHOI BIONOBIOATbHOCTI Ta iH. 30epexenHa GasoBuX MOIOKeHD,
sakTageHnx B KK Ykpainu, IOsMTHBHO MO3HAYMIIONA i Ha MPaKTHIL AoTo 3a-
cTocyBaHHA. 30KpeMa, Ile CTOCYEThCA TTOMITHOTO 3HIKeHHS KoedpillieHTY 3o
UHMHHOCTI Ta KoedhillieHTY 3acyIKeHUX, a TAKOX BiICOTKY 3aCyLKeHUX, LIOI0
AKMX DOymo 3acTocopaHe Mo30aBMeHHA BOTMI HAa MeBHMI CTPOK. OmMHOYacHO,
BiOCOTOK ocib, go AKux Oyn0 3acToCcOBaHe 3BUIbHEHH: Bif, KpHMIHANBHOL Bid-
MOBITANEHOCTI Ta MOKAPAHHA, a TAKOXK 3aCcyIDKeHHX 0 MOKapaHHHA, He M0B -
3aHOTO i3 Mos36aeneHHAM BOMi, CYTTeRo 30inbmeca [13; 14] (oue. Tadn. 1).
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Hpodofnenmsa ninla, 1

s | L1 89 25 28 33 14 20 35 610
A% | ad% | a1% |adm | aew) | @ew)]| aow |ars) | cozw)

oot | 48 114 25 34 28 14 21 38 542
a0% | es% | 2% |ar% | a4% | es2%)| o |0 | e56%)

005 1769 117 31 34 21 53 20 35 | 457
a00% | 6% | as% |aew | 2w |emsw | a1 [eow | 58w

006 1609 142 29 39 17 53 20 34 | 36
a00% | 88% | as% | 4% | aiw |ee] aze [e1w | caon

ooy | 1528 156 33 13 13 7 20 36 36,2
a00% |ao2w | 2% | esw | ew |Geom | asm [eam | 50w

008 1469 20 36 52 13 44 33 35 329
0% |aso% | ©5% |@e% | 0ew |@swm]| eav |een | 224m

Imiep. | 653 91 17 32 | 0472 | 21 20 17 163
2000 | aoo% |azsw]| 26% | G0% | @07% | G0 ]| G1% [ 26%) ] £50%

MpuMiTKH:

* - i ocib;

™ = BICOTOK Bill 3ATATBHOL KIThKOCT 3ACYIKEHTX;

*** - BiOCOTOK BpaxOBAHINI BiJ EiMTBEOCTI 3acvIkeHwx 3a cTaTrarma KK, camkircro ammx
nepenfaTeHO 3:CTOCY BAHHA KOH(iCKA L.

I3 HaBemeHOro aHATI3y BUIITMBaE, IO 3aCTOCYBAHHA HOBUX BHOIE MOKa-
paHHA 3 yacy HaOpanHa aruHHocTi KK Vipainn 2001 poky s0imbimmoca y aga -
II'9Th pasie. B TOM e dac, BINCOTOK 3acyKeHUX T0 os0asleHHA BO/ Ha ek
HHF CTPOK 3MEeHILMEBCA Ha TpeTUHY. BuKnioueHHAM € BUnpaBHi poboTh, Bigco-
TOK 3aCTOCYBaHH4 AKX, 3a yacie gif KK, 3His1Bcd MalDke B 4oTHPU pazi. Ane
HeedPe KTUBHICTE 3a3Ha4eHOIO BHIY NOKapaHHA IMOJIATaE He ¥ HeTOCKOHATOCTI
3aKOHY NP0 KPUMIHATBHY BIOIMOBIIATEHICTE, @ NOCTIAHOMY SPOCTAHHI KiTBKO-
cTi ocib, AKi Ha Yac BYMHeHHS 310YHHY Hifle He IPALIoKTE | He HABYAKOTECd. Y
2009 poui KiMbKICTh Takux ocid caxnana 71,2 % Big KITBKOCTI BCix 3acyIAKeHMX.
Ha Hatny oyMky, clif nosepHyTHed 00 BiTOyBaHHS BUNIPAaBHMX POGIT He MHILe
3a micIeM poGoTH 3acydAeHOTo, a W B IHIIMX MiCIAX, LIC BH3HAYaIeThCA OpTa-
HaM¥, AKi BiIAKTE 3acTOCYBAHHSAM BUIpaBHMX poliT, ane B pafoHi IPoXKit-
BaHHA 3acymxeHoro. Lle OO3BOMMTE 3anyvarH 3acyLkeHMX 10 poloTH, AKa 3
GaraTbOX IMPUYHH HaTelep € HeGakaHOoK LT iHIITHMX MPOMaTaH i BUKOHYETBCA,
AK NpaBuno, ocrapbafrepamit. Ho yMOB BIIOYBaHHA TaKOro BUAY MOKapaHHA
MOATHMBO BKTIOUMTH i 0B0B'sM3KOBe mpodpecifiHe HABIAHHA 3acydAKeHOTO,
CTpoK AKkore 6 He BpaxoByBaBed ¥ NOKapaHHS, Takox Oyno 6 DominbHUM mo-
BePHYTHCS 10 IHCTHTYTY agMIHICTpaTHBHOI NperodMuUil, AKUA Bidirpasas no-
3UTUBHY PONEb Ta 3MILHIOBAB CHCTeMY IOpHMOMYHOI BionosidaneHocTi. TodTo,
Hatenep KK Vkpaiuu aemse coSor OOHMH 3 Ji€BUX Ta BHCOKOedIeKTUBHIMX Me-
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XaHI3MIB KPMMIHATEHO-TPaBOBOT OXOPOHH CYCIIINEHUX BITHOCHH Ta MIPOTHIILT
FIOYMHHOCTI B HALLIA Jep/KaBi.

OcHOBHMM JocdarHeHHAM YuHHore KK YikpalHM € NporonollieHHA KpH-
MiHa/MBHO-TIPaBOBO] OXOPOHM Mo MHA, Tl OCHOBHI Mpaka Ta cBo0om M OCHOBHHMM
3ABTAHHAM WOTO 3acTOCYBAaHH4. Afle 4orock He BHUcTadae Binmosime Oy:ke
MpocTa - SIK 3aBK0M 3a0yau Ipe NoTepniny Bib, 3movMHIB cTopoHy. Ha croro-
IHi npasa OBBHMHYBaueHMX 3axHILeHi BibILIO0 MipO0, HiK NpaBa MOTePIITHX,
a MexaHisM TyMaHizallii KpUMiHATBHOTO 3aKOHOHABCTBa OyE 1 3amuIlacTbed
ogHoOIYHMM. Jlimile 3a oOuMH piK MaTepianbHi 30MTKHM Bid, JMOYMHIBE 3a NOpY-
IIeHMMM KPUMIiHATBHHMMU CIOpaBaMy CTaHOBUIM 1 MIpO. 433 MIIH. TPUBEHb.
Big HacMmBHMUBKKX 3M04HHIB oTepnino 309,2 Tuc. ocib, is Hux: 98,5 Tic, ato
KOXKHa TpeTH - KiHKa, 13,5 Tic, HelOBHONITHIX, 26,9 THC. eHcioHepiB.

B ymoBax rmoGanbHOI Kpu3H BIIOYBacThCA 3arafibHe NagiHHA piBHA AHT-
TA HacelleHHd, DOPOXUAHHA IPOIYKTIB XapuyBaHHd, cchepn o0cnyroeysaHnd i
T.IL, TOOTO YMHHUKIE, M0 COPHAKTD 3POCTaHHIO COLianbHOI HANIPYASHOCTI |
IoyMHHOCT. HeanaTHicTe mpaBooxopoHHOL i cymoBoi cHMcTeM edPeKTMBHO
BIIHOBIIOBATH NOPYILUeHi MMpaBa, a TAKOXK KOMIIEHCYBATH 3alOigHY IIKOLY,
NOPOIAYIOTh HeJOBipy OO OpTaHib AdepAxaBHOL BIafH, MiOBHMLIYOTh COLianbHy
HaIlPYXeHIiCTE B CYCIiIBCTE i HOLIMPIOIOTE MPaBOBMIA HIirimisM. CTaTHCTHKA
CBITYHTE, IO Bansbko 60% moTepnimix Bif, 31OYMHIE He SBePTacThcA 3a JOIo-
MOTOIO B Miniljto, xoua Do 25% mopocnoro HaceneHHS MIOPiYHO MigdacTbed
VIOUMHHHM NOCATaHHAM. OCHOBHHMM MOTHBOM TaKO! IIOBETIHKM € BIOCYTHICTB
BipH B peanbHy goromory. [pu neoMy, XKepTei KpUMiHATBHUX [IOCATAHE BH-
KOHYIOTh 3HAUYLILY PONb B KOHTPOT HAJL 3TOYMHHICTIO, OCKITEKM caMe 1x 3agBie
a00 NOBINOMIeHHA NPO 30YHMH NPHMBOIATE B OiK Npolelypy KpHMMiHa/lIbHO-
MpaBoBOT BIOMTOBITATBHOCT.

Hatenep piminkoaypaHHs IIKOOM NOTePIINOMY IPOBOOMTBCA TIMBKM 3a
HagBHOCTi BHPOKY CYOy, NOTepIiTHA He MOXe PO3paxOBYBATH Ha BilLUKOTY-
BaHHA ¥ BMIIAAKY, AKLIO 3TO0YMHELb He BCTAHOBIeHHMN a0 MepexOBYEThCA Bill
crigerea abo cyny. Kpim Toro, y GaraTeox BuUIAmKax sacydxkeHUN nozGabie-
HUF MOATHMBOCTI IPALIOBATH B YCTAHOBI BMKOHAHHA MOKapaHHA abo BiLIKO-
AYBaHHA ILNKOTH MPOBOOMTECH MiHIMATEHUME CYMaMK MPOTATOM TPHBAIOrO
nepiony 4Yacy. Ha Hamy oyMky, BaxTueuM haKTOPOM, LIO CIIOHYKAE 3acy-
JKeHOTO JI0 BIMIIKOIY BAHHA CIPHYUHEHO! LIKOIM, MOKe CTYANTH 3aKOHOOa-
BUe 3aKpilllleHHA TaKOl MOBediHKM 9K ONHiel 3 000B 93KOBMX YMOB I MO3H-
THBHOIO BHPILLIeHHA MUTaHHA NPC SBIMbHeHHA BiJ, KpMMIiHa/MIBHO! BiTIIOBIOa-
NBHOCTI, OKApaHH4 Ta Horo BiAByBaHHA, a TAKOK IPH MOMILTYBAaHHI abo aM-
HICTi1 Ta 3HATTI CYyAMMOCTI.

Ik nmokasye BaraTopiuHUA TOCBI KpaiH 3axinHoi €eponu ta CIIA, Hai-
Gimbi edpeKTUBHMM <IOCOOOM BITHOBTEHHA MOPYILeHMX NpaB NOTepIinore €
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KOMIeHcallif MKOOH i3 chenianeHoro oOHILY MOTPHUMEM KepTE 3IOYHHIB -
OKpeMOI TaHKM KPUMIHATBHO-BUKOHABYOT CMCTEMHM, AKHMI [JOSBOMAE IIPOBOIH-
TH BUIINIATH HabBiTh Y BHMIOAOKaxX BIICYTHOCTI MOMKTHBOCTI BIMIITKOTYBaHHA
IKOOH ocobamu, AK BUMHWIHM 3odkHM. Takmit QoHg He € 30MTKOBUM 117
HJep:KabBl, OCKITBKM HaKONMUeHHH, 9K NPaBWIo, 3OiACHIOIOTECA 3a paxyHOK
BIJIYUeHHA KOIWITIE ale MafiHa, omepAaHMX BHaCTiOK BYMHEHHA CyCIMBHO
He(eseuyHoro MPoTHITPABHOTO OiAHHA, ITpadpis, koHdicKalil MaHa, i3 cyMu
3apoBiTKY 3acyIKeHOro 0O BUIpaBHMX pobiT, a He i3 JepkaBHOro GHOIKeTY
VKpainu.

[Mineomgdu MOCYMENM BCbOTO 3a3HaYeHOT0, MOKHa KOHCTATYBATH, WO Ga-
30Bl KOHLENTYalTbHi NOMokeHHA YMHHOro KK YKpalHi 3amiIaioTecl akTyanb-
HUMH He JHIIe HA CBOTONHI, a i Ha MOTallbIly MepclekTHRY, TOSBONAITE Bli-
pilIyBaTH MOCTaBNeHl Meped 3akoHOM IMpPo KpHMMIiHATLHY BIONOBIOaNbHICTH
3aBAHHA Ta CHPMAKTE BHBaKeHOMY i OOIPYHTOBAHOMY YOOCKOHAIICHHIO
OKpeMHX HOoro noncikeHs Oes Oyap-aKol ix 3MiHK abo nepernagy. OnHOYacHo,
JUCKyCifiHe NMUTAHHA, 1IOO0 JOLIMBHOCTI 3aKpiNiieHHA Ha 3aKOHOOABIOMY
PiBHI KPUMIHATEHMX NPOCTYIIKIE 1 BUOKPeMITeHHS 1X i3 KOMa 3MOYWHIB, TOTpe-
Oye meTa/IbHOTO ane OKpPeMoTo aHami3y ¥ CaMOCTIMHOMY JOCTIIKeHHI.
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BIU/TMB KOPYTILIII HA 3MIHY ®OPMAJIBHOTO CTATYCY
MPOPECIMHOIO 3/ TOYMMHLA

Kopynuia saexom Oyna BaATHMBILINM IHCTpyMeHTOM npodpecifinol 3mo-
YMHHOCTI — IOUHMHAKYH 3 HiOKYIly apellTaHTaMH pedcTaBHUKIB agMiHicTpa-
nii y Micuax nosbaeleHHs BOTI Ta 3aKiHUYYIOUM 3afiMaHHAM HpodpecifiHmMu
IMOUMHIAMM BULIMX HOCATOBMX Miclb. CHOTOMHI Ay/Ke PO3NOBCIOIKeHI Taki
KOPYIUIAHI Aii, AK MOpyLIeHHA 3aKOHIB NOCATOBMMM ocobaMH, 31OBKHBAHHA
cnyABoBuM cTaHopHIeM. YoMy i AK npodrecifiHi 3MOYMHIL OTPHMATH MOXK-
IHMBICTE 3AWMATH BUILI TOCATM € Oy2Ke AKTYATBHUM MMTAaHHAM He TiNbKH Kph-
MiHaTbHOTO Ipaea Ta KPUMIHOMOII, a M CYMIKHIX HAaVK.

HoctinkeHHIO Ta BMBUeHHIO Tpocheci IHOT SITOYMHHOCT] MPUCBAYEHO Ui-
MalO HayKoBKx podiT, cepen gxmx poBora H.IT. Bpyxancekoro, 1. H. BopoHosa,
K.B. TepMana, 1.0, 3ybosa, LM. Kapmena, O.<p. Kictakoscekore, O.<b. KoHi,
B.H. Kyapsaeuesa, b.M. Jeeina, B.B. IlyHeera, O.O. IMionTKoBCEKOTO, C.B. INo3-
Hutesa, 0.0, TarBaxoea, M.IT. UyGuHcEKOTO Ta iHIIIMX.
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B pamkax gaHoi cTaTTi mpodreciAHMA 3MTOYHHENE POSTIAIAETECA AK 3TO-
YMHEeIlb, AKHMFP CKOIOE 3MOYUHH 3 METOK OTPUMaHH#A MOCTIMHOTO OCHOBHOTO YK
JOIATKOBOrO NPUMOYTKY, € YIeHOM BiIHOCHO 3aKPHTO! COILiATEHO HeOesneuHol
MOCHCTeM M 3 OCOOIMBHMI XapaKTepUCTUKAaMU Ta OSHAKaMH, AKa CIPOMOMKHa
JIO CAMOOPTAHIZAILT Ta 301 ACHeHHI KPUMiHalbHOT TigMBEHOCTI.

Metoio maHol CcTaTTi € JocIiTKeHHA epomoUil fopManbHOTO CTaTyCcy
npocecifiHOro 3nouMHLA. HayKkoBMil iHTepec BUKIHEAS NOPiBHAHHA dhopmMa-
MBHOTO CTaTycy MpodpeciiHOrO 3MOYMHIA ¥ PalgdHCBK 9acd Ta CBROTOMHI
Kpuminonoriuny indopmatiio npo ¢opManbHHA cTaTyc NpodeciiHore amo-
UHHIA MOXKHa OTPMMATH, BHBYAIOYM TBOPH MHCbMEeHHUKIB, AKi Nepelyeanu y
TaGopax I'VIIATy B panaHceKi 9acy, sokpeda B. LlanaMoea, O. ComxeHillMHa,
&. ocroeecukoro.

Cepen saranbHMX O3HaK NpodpeciHHOTO 3MOYMHLA, 3a OYMKOK TeAKHX
aBTOPIB, MOXKHA BUOLUTITI HaCTYITHI

1) 3nouMHHa OiANPHICTE AK JXKepeno 3aco0ib icHy BaHHA;

2) ycBiToMMIeHH: cele 3TOoTMHIRM;

3) meBHe NONOXKeHH: B 3MTOYMHHOMY CBiTi, TOOTO BiTHOLLIEHHA A0 ocob-
THBOL CYOKYTBTYPH 3TOTMHHOTO cBiTy [1, . 11].

HouineHo BiOMITITH, 0 OiT JOpMaTbHHMM cTaTycoM NpodeciliHOTO
VIOTHHLA B PaMKax JaHO! crarTi Tpeba posyMiTi odillifiHe MOMOKeHHA 3M0-
YMHIE ¥ CYCHNBCTEL (FOTO MerafibHY HiANBHICTE, Iocany, 9Ky BiH 3afiMac).
[Mpr upoMy moTpiSHO pOSIMATATH He TITBKM THUX NpodeciiHMX FTOYMHIIE,
AKi 3alMalOTh caMe TepikaBHi Iocamy, ane | THX, IO € IPHBATHIMK TiInpi-
EMIAMI.

[Mpodrecifina 3IOYMHHICTE AK ABULIE 3ABMIACH 11 ¥ JOPeBOMICLiNHIN
Pocil. 3MOYMHHMEA CBIT pO3BHMBABCA MO XapaKTePHHM A BCbOTO, IO PO3BHBA-
€ThCA, 3aKoHaM. HanmpukiHLi mes ATHaOIATOTe - MOYaTKY OBAIUATOTO CTOMIT-
T4 Bynu nokTadeHi OCHOBY, SKi ¥ NOOANELIOMY CTaMi "BOPOBCEKMM 3aKOHOM",
Camoto SaraTo UMcenbHOK Oy/a Ipyna NpodpecifiHux 3TOTHMHLIB.

lepapxig yB'9I3sHeHMX BiOIOBiTana ix "BOPOBCEKOT" CllelliaTbHOCTI Ha BOIT.
Bopy sabopoHeHe Oyno cHiBnpaLioBaTH 3 agMiHicTpani€io, ane BUKOPHCTAHHA
MOKITHBOCTEH alMiHICTPaLil B CBOIX IHTepecax cepeld 3MOYMHILIB IYKe 3a0X0-
uyBatock. [NepeGyBaHHd caMe Ha ILili rpaHi JaBaTo HaWBMIILWEA aBTOPHTET
YE'A3HEOHOMY-

Benuki amiHu BinGyamed y aMOUMHHOMY CBiTi Micd pesononii 1917 poky.
VY apyriit NonoBuHI TpMALATHX POKIB NpoBOOMAacd NONITHKa CopoTbbu 3
npocdeciMHMMM 3TOYMHIEMI ¥ MicIAx nosdaeneHHd Bomi. Brana migrpumy-
Bana Ti kaTeropii yB's3HeHMx, AKi KOHGMIKTYBaTH 3 NpodeciiiHUMHM 3TOTHH-
ugmi. A micta Benukoi BiTumsHanoi BiriHu GaraTo KonuinHIX "aBTOpHTETiR"
MOYaH CHiBIPalioBaTH 3 odilianbHOI BIagoo, 00 YHUKHYTH pPelpecifi
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MexaHizM 3apoTKeHHA Ta POSBUTKY HpodecifHOL 3MOUMHHOCTI, Ha VM-
Ky I'. Inonri ta I. JloGxanmase, 8 CPCP Ha pisHux eTanax icHYBaHH:A Ma€ CBOI
3aKoHOMipHOCTI Ta npwamnu (1, ¢ 57]. Ha tpancdopMamnio dopmanbHoro
CTaTyCy mpodpecifiHOTO 3MOMMHILA BIUIMHYB pan daxropis. Sk siomiTie Marl-
kebid LM., y pokM Ky/JapTy OCOBHCTOCTI y B ASHULAX Ta KOMOHIAX OIMMHMUIOCH
GaraToe iHTemireHTis, AKi 3MIACHIOBAIM MOSUTUBHHMA BIUTHME Ha 3TOYMHILE [6].
[MoGorIOYHMCh TAKOTO BIUIMBY, NPEACTAaBHUKM NPaBOOXOPOHHMX OPraHiB mo-
YamH NinGypIoBaTH 3TOUHMHIIB KOHAYIIKTYBATH 3 IOMITHIHMMH VB SISHEHMMIL

PesynpTaToM saranbHOI KpMMiHamizalii padgdHCBKOTO CYCHINECTBa cTana
BiICYTHICTb PisHMLI MiK npodpeciMHO Ta Hell pochecili HOK 3TOYMHHICTIO.

Mpodecinmi anounHLi cTapoi dopManii 6yIm AykKe KOHCepBaTHEHI, T0-
TPUMYBATHCA CBOTX "IIOHATE", 3a IO Hepecninysatica 3 Boky depxkaei. "Hoei"
AMOUMHLI, HaBIIaKK, IOPYIIYBaTH "BOPOBCEEMI 3akoH". Tak, BOpHM K IOYATKY
CiMTecATHX POKIB Marzke SHMKTH. | BiOpomsKeHHA LbOTO KIaHy NOYaNOCA ¥
CiMIEeCATI — BOCBMMIECATI pOKH.

V panAHCEK Yacu NodanM 3 ARIATHCA 3TOYMHHI TPYIH, AKi OCTINHO Be-
v GoporeBy 3a posnonin mesHOl TepuTopil, cfpepH OiANBHOCTI, 3a MocamH B
ypadi. BuHMKae NoneifHa Mopans, 3MiIHO NPUHLMIOAM AKOI Blada Hadyeac
xapakTep NilleHzii Ha GeznokKapaHicTe Ockinbku npodpecifibi sMOUMHLE AK
KepiBHMKH Ta NOcanosi 0coBH OMMHMIHCE B OOHIN cdpepi TIATBHOCTI, e Cuph-
ATO BMHMKHEHHIO MK HMMHM KOHTAaKTiB. TaK, 3a NYMKOK KOTMEeKTHBY BUEHMX
|7, c. 36], BuHMKTH i po3BUBATICA 38 43KM 000X "ranysen” 3MoYMHHOCTI

3 movaTKoM NepeCyOdoBH KONTHMIIHI 3M0YMHILI OTPHMAaTH MOATHBICTE J1e-
ramizatii Kamitanie. Tak npodrecifiti 30uMHLI cTani GisHeCMeHaM¥, TPHBRITH
3 ¢coboo B U0 Ta/Iysh 3HANMOMMX 3 KPUMIHaNy, B Pe3ynbTaTi Yoro npodecinti
SMOYMHIL 3alOBHWIH OepAaBHl IHCTHTYTH.

AnMIHKCTpalia Micob NO30aBTeHHA BOMI yCBiOOMIIOBana SHau1eHHA He-
dpopManbHOI BIaOH, BeJIMKL IPOILIOBL KOIITH AKOL OyIH IHCTPYMEeHTOM KOpyII-
nii, 3a JONOMOTOIO AKOTO FMOYHHI NPOHHMKATH ¥ TeTalbHi colianbHi IHCTHTY-
TH. | gK110 paHille npodecilibi 3MOYMHIE MATH CYBOPY MOPaTh (3BaHHA "BOPa
B 3aKOHI" HeMOXITHMBO OyIIO KYIIMTH, OTPUMATH 0 B1IaTy, TINBKH 3acTyKHTIL),
TO, MOUMHAIOYM 3 Yacie NepeSymnoeu i goTenep THTYI "Bopa ¥ 3aKoHI" cTae
OpedmMeToM Kynieni-mpogaxy (y 1995 peui eiH komrrysae 800-850 Tucau gona-
pis) [6].

InowTu T. Ta MoG:xkanmugze [. HapoOATE NPUKIAN 3 KOMUIIHIM "BOPOM ¥
3aKOHI", AKUA CTBePIAYE, IO CYYacHUA "BOP B 3aKOHI" He MOBHMHeH MaTH Ta-
KHMI THTY/, TOMY IO 3a "IOHATTAMM" BiH He MOKe 3afIMaTH JerajabHi nocamm.
ByTn "BOpoM B 3aKOHI" O3HAUaE 3afIMATHCA THILE BOPOBCHKUM pemectoM [1,
¢ 61].
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Sk cnpaeemimeo zasHadae B.H. Kynopsenes, Ha cyyacHy KpuMiHaTbHY
CyOKYNBTYPY BIVTMHYIM B OGCTaBMHM:

1) BinGynoca MacoBe BMTICHeHHHA "BOPiB B 3aKOHI" Ta IMPUTAMAHHUX iM
TpaguLIiF MOKOTIHHAM HOBHMX STOYMHIIE. OCTaHHI He 30TI0RTH Bif, cCoLambHO-
ro CepedOBMINA, a HABNAKH, AKTHBHO BIPOBALKYIITECA Ta POSIOBCKITKYIOTE
CBOI MpapBHiIa.

2y CrocTepiracTeed 30MICKeHHA STOUYMHHO! CYOKYIBTYPH 3 iHTepecaMit
CY4acHOTO CYCIINECTEA, IO BiANoBidae iHTepecaM npodreciiiHMX 3MOYMHIB [4,
c. 108).

Y cy4acHOMY KPHMIiHANBHOMY CBiTi 3MOYMHHI FPYITH, SKi OYOTIOIOTE 3M10-
YUHHI "aBTOpUTeTH", 3HAXOOAThH KOPYMIIOBAHI KOHTAKTH 3 BAagole, GanoTy-
0TBCA Ha BUGOpax B opraHu Miclesoi Blamy. CydacHUA npodecilitHMi 310qi-
Hellb pioko BiOOyBac NmokKapaHHA y Miclax nosbGasneHHA Bomi. CroOTOmHI, AK
nigkpecnoe LI1. Pyimenko, "sop ¥ 3aKkoHi" - He TOW, XTO CKOIOE FOUMHM 000~
GucTo, a TOW, XTO OpraHizeBye i KOHTpOMIIOE 3ModMHANA BizHec [7, ¢ 62].

[Mpodrecifizi 3MOYMHLI NPOHUKAICTL ¥ Ti Tanysi colianbHOro KHUTT, Ae
HOepskabBHi iHCTMTYTH (DYHKILIOHYIOTE He edhekTHBHO. TaKMM UMHOM 3IOYHH-
HiCTb BUKOHYe (pYHKIIT cyIy, 3aKOHOTABYMX Ta MOIATKOBHX OPraHiB, OXOpPOHM
Ta iHMx. B ocraHHi 9acH BITOYMHCA ICTOTHI 3MiHKM B KPHMIHATBHOMY CBITI Ta
KpHMMiHATBHIN cyOkyneTypi. KopyIuifHi OidHHA HeraTUBHO BIUTHMBAKOTE He
TUIBKH Ha CYCHUVIBCTBC B LIUTOMY, ane i Ha JMOYHMHHE CepefoBHILe.

PesynpraToM medpopManii MpaBocBLIOMOCTI CTane HeTaTHMBHEe BiTHOIISH-
HS IO NpaBa, BIEBHEHICTE ¥ BIICYTHOCTI PiBHOCTI TPOMAIgH Iepell SaKOHOM,
HeJoBipH OO NPaBOOXOPOHH X OPTraHiB.

Boporsfa 3 npodreciiHMMK 3MTOYHMHLAME BiIOyBanacd IMpOTAroM BCHOIO
Mepiony iCHYBaHHA KPMMIiHATBHO! cyBKyIETYpi. Bemuki TpymHOLL BUKTHEKaE
HnpoLeaypa MPHTATHeHHA NpodpecifiHOrO 3MOYMHIA A0 KPUMiHaNbHOI Bino-
BimaneHoCTi. Lle ofymoBneHO THM, IO, NO-Nepllle, CBOTOOHI IpodreciltHuMIA
AMOYHMHELL 0cOBUCTO He CKOROE 3MOUMHIE, BiH 3iCHIOS 3aralbHe KepiBHHMLTEO
ITOUMHHOI IPYIH, NO-IpyTe, JOKa3aTH OCYIHICTh NpodPecifiHOTO SMOYHMHIA J0
AKOro-HeByIE ATOUMHY HAO3BMUAMHO BAXKKO.

OkpiM nporo, Ak migkpecnioe LI1. Pyluenko, nigepu KprMiHaTbHOTO ce-
PeNOBHIILA CTBOPIIOTE BIACHY KOHTPPOSBIOKY, B AKIN NpaIlOIOTh CIIPaBKHI
npocrecioHam - KOMMIIHI cHiBpOBITHUKN MPaBoOXOPOHHMX OpraHie Ta 3a-
30anerigs YMHATD OIp JepsKaBHUM CTPYKTYpaM.

OuesuaHO, MO BM3HAHHA (POPMAIBPHOIO CTATYCY Cy4acHOTO npodreciri-
HOTO 3MOUMHIA He O3HAUae, IO 3 UM ABMIIeM NoTpibHO MupuTHcd. OnHak
JyAe BaKKC BecTH OOpoThOY 31 IMOUMHIEIMM, K 3afMaloTh AepskKaBHI Iocamm
Ta, NPHMXOBYIOUNCh JIeTalbHOK JidNBHICTIO, NPOTOBKYIOTE 3afiMaTHCA 3M10-
YHHHOK TiMbHICTK,
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[MpodrinakTika Ta NpoOrHO3yBaHHA OHMHaMIKK 3TOYMHHOCTI B OepkKabi
JoMoMaraxTh pospobuTH 3anobikHi 3axogu. Anme GauuThcA OOLITBHMM He
obMeKyBaTHCA TTHILE MepelliveHMU 3acofamMi.

[MoTpitHo BHMKOPHCTAHHA 3acodiB, HanpasleHux Ha ¢opMyBaHHA 3ara-
NBHOMIONCEKHMX MIHHOCTEH ¥ MOMOODKHOMY CepelOBMILI Ta BOaTe iX MpOTH-
CTABMeHHs IIHHOCTAM KpUMiHa/ZIBHOTO MHPY, MakCHManbHe 3HelliHeHH: "Bo-
POBCBEOrO 3aKOHY" Ta iHILMX HOPM Ta TpadMUif npodeciiHmx sTOUMHLIGE ¥
TpPOMaICEEIF OyMLI MOMOTI, a TAKOXK CBOSYAacHA 3MiHa MeTodis npodhinakTHER
3 ypaxyBaHHAM 3MiH y KpUMiHaMbHIf CYOKyNBTY Pl Ta peakUifl MimIiTKiB Ha 11
LHiHHOCTI,

BMKOpHCTAHA JIiTepaTypa:

1. I'mout I. TpodreccrioHameHaA OpecTyMHOCTE B [pyaii (BOPHL B 3aKOHe):
Monorpadria/ I'moaru I, TTotkanmnse I, - Towmacr, 2004, - 132 ¢,

2. I'ypoe A. lpodreccroHanmbHas MpecTYIHOCTE. [lponimoe 11 HacToAlee, —
M., 1990. - 285¢.

3. Honroea A.M. IpaBocozHanMe 1 ero ;[,ec])exm ¥ COBEPIIeHHOMETHUX IIpa-
BOHapyumTene. - M., 1972, - 437 c.

4, Kygpasuee B.H. IpectyrmHocTe 1 HpaBHl HepexogHoro obmectea, - M.,
2002, - 263 c.

5, Nynees B.B. [IpectymHOCTE XX Beka: MipoBrie, pertoHaTbHELE, H POCCHE-
CKMe TeHTeHIHH, — M.: Hopaa, 1997, - 304 ¢,

6. Mankepita MM, KpunvpmameHasg cyOkymsTypa // PKypHan poccHiickoro
mnpaea B MHTepHeTe. - 2005, - Nel. - Pexum moctyma: http//www.rpimsal.
ru/ prints/ 200501 index html.

7. OpraHmsoBaHHBIC MPeCTYIIHbIE TPYINE B YKpPauHe: TpamMIHOHHOe M TH-
mryHoe (conuonorirdeckist odepk)/ [Non obm. pen. mw.H, npoc]). A H. Apneimra. -
Xapexos: Han. yH-T BHYTp. mem, 2001. - 238 c.

€.M. Beueposa

acHCTEHT Kadpen pi KpIMIHOMOTT

T4 KPMMIHATEHO- BUKOHABIOTO [IPABa

(Odecorn REfionabHa 10pHOMYHT aradertn, Vipaa)

MPOBMEMM IIPABOBOI PETJIAMEHTALI CYB’'€KTIB
HEKAPAJIBHOT'O KPUMIHATIBHO-INPABOBOTO BITJTMBY
HA HETTOBHOMITIX B YKPATHI

ITTaHHA, OB A3aHi 3 BHBHAYCHHAM CYO'¢KTiB HeKa PambHOIC KpUMiHambsHO-
MPaBOBOTO BINIMBY Ha HENOBHOMITHIX ABIAKTECA JOCTATHRO TMCKY CiIlTHMMH.
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Inkomu cy® ekTH KpUMiHATBHO-IPABOBOTO BIUTMBY OTOTOXHIOKOTBCA 3
Cy0’EKTaMH 3TOYMHY, L0, HA HAIL IIOITHA, € He 30BCIM BipHUM.

Hanpuxnan, B.K. JywoHoE BRaKaE, 10 cy6 eKT KpHMiHATBHO-NIPaBOBOTO
BIVIMBY — Ie He TiABKHM <y0'€KT KpMMiHanbHOI BiONOBiJanbHOCTL, a 1 ocoba,
dka BYMHWIa 3T0YHMH Ta 3BUIbHEHA BiM KPHMMIHAMBHOT BIIMOBIOaNBHOCTI 3a
HepeabiTiTyiowMy obcraprHam¥ [1, ¢ 80].

3rigHo 3 u. 1 ¢T. 18 KK Ykpaiawu, ¢y exrom anounny € ¢isiuHa ocyaHa
ocoBa, AKa BUMHMWIIA 37IOYMH ¥ Billi, 3 4KOro MOXe HacTaBaTH KpHMMiHallbHa
BiONoBiganeHiCTE. BiNosigHO OO HALIOTO KOHTEeKCTY L@ HeMOBHOTITHIMA, AKMI
BUMHME 3MOYMH. KO K MNpUAHATH 00 yBarld cHellidiuHi coliambHo-
MCUXONOTIYHI  XapaKTepHMCTMKHM  HeNOBHOMITHIX  [paBONOPYLIHMKIB, K
OB’ eKTMBYIOTECA ¥ BUMHEHI HUMI 3/TOUMHIB, TO HElTOBHOMITHI 4K IeBHa BikoBa
IPyla posrIATacThCI HaMH AK 00’ KT KPHMIHATBHO-TPaBOBOTO BILTHBY -

Cy& exTaMM K HekapallbHOTO KPHMiHaTbHO-IIPABOBOTO BIUTHBY Ha Hello-
BHOMITHIX BHCTYNAIOTh IHCTHTYLL AKi HagimeHi NpapoM 30iFICHEHHA Hekapa-
TBHOTO KPUMIHATHHO-NPAaBOBOTC BINTMBY ¥ BITHOIIEHH] HeNOBHOMITHIX.

Cin sazHaUMTH, IO AedKi NUTaHHA cyd’e€kTiE HeKapalbHOrO KpHMiHa-
TBHO-TIPABOBOTC BINTMBY Ha HeNOBHOMITHIX JOCTIKYBATHUCA B PYCIL IOPHIH-
uyHux Hayk LI1. Bacmnekiscekow, T.JI. Kameuenko, H.M. Kpectoscekorw,
E.B. MenrHukKoBOI0O, T.€. CeMiKOI Ta iH.

OnHak, B OineiIoCcTi podiT Mae Miclle aHani3 OkpeMo B3ITHX Cy® eKTie He-
KapalbHOrC KPUMIiHANIBHO-NPABOBOrO BINTMBY Ha HENOBHOMITHIX abo, Hapma-
KM, 3aHAOTO IIMPOKMIA 1X JiallasoH (BKIKYArodl 11 cy®'ekTiB, Ha 4K MMOKTana-
OTBCA paHHBON POhiTakTHUHI hbYHKIH 000 BUBNeHHd Ta BIoKyBaHHA Me-
TepMiHaHT, AKi NepedyIoTh BUMHEHHIC 3TOYHHIB).

BulesnictameHi oGcTaBiHM O0YMOBIIOIOTE aKTYalbHICTE 3BePHEHHA B
MeKax JaHOI CTaTTi caMe A0 CHCTeMHOTO JOCTIMKeHHA cyD eKTiB HeKapaTbHO-
IO KPUMIHATBHO-MPaBOBOTO BIUTMBY HAa HENOBHOMITHIX 3 THM, LIOO sanpono-
HYBaTH JeAKi IITAXH [oNO BIOCKOHA/IeHHA IxX IpaBoBol pernaMeHTanil.

TpaguuiliHO IPUIAHATO BEAXATH, IO KPUMIHAIEHO-IPABOBHMA BIUTHE -
MOHONONBHA IPepOraTHBa depAkasi. Lla mosuilia IpyHTYETBCA Ha TOMY, LIO
KPHMIiHATBHO-NIPABOBUIA BILTHE HOCHTE MYOIiYHMI XapakTep i MOB A3aHUA 3
KPHMIiHATBHMM MPUMYCOM, KM € HalGiTbII JKOPCTKUM BHOOM JAePXABHOIO
npuMycy. 3okpeMa, B.C. €ropob sasHavae, o ¢yl ekToM peanizanii saxomis
KPHMIHATBHO-NIPABOBOTO BIUIMBY € TiMbKH OepKaBHI OpraHM Ta YCTAHOBIH.
Besnocepen HpO BiO CYCHITBCTBA B LINOMY Ta Bill OKpeMuX rpoMafaH 30KpeMa
BOHM BUXOOWTH He MOKYTE [2, ¢. 150-151].

Ha namy gyMKy, Takui OO0 Ha 6 €KTiB KpHMiHATBHO-TTPAaBOBOTO
BILTHBY € JelIO 3BYAKEHHM Ta TaKHM, LI0 He IIOBHOK MipOIO BiINOBiNAS TeHIeH-
IiAM PO3BMTKY CHCTeMM KPUMIHAIBHOL IOCTHLIT B INMPOKOMY CeHCI IBOTro Cro-
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Ba. Mt BBaskaeMO, 11O 3aCcal0K BH3HaUeHHA cHcTeMu cy( eKTiB HeKapalbHOIO
KpHMMIiHATbHO- I PaBOBOTO BINTMBY Ha HeNOBHOMITHIX MOke OyTu migxin, sacHo-
BAaHUM Ha POSYMiHHI KPHMMiHATEHO-TIPABOBOTO BIUTHBY 3aTaTOM Ta HeKapalkb-
HOIO KPUMIHaANBHO-IPaBOBOTO BINTMBY Ha HeNOBHOMITHIX, 30Kpema, B KOH-
TeKCTi MOMTAAY Ha HBOTO 4K Ha CKTAdoBY YacTHHY COLATBHOTO KOHTPOTK, B
paMEax AKoro salesnedyeThCa B3acMOdia MOro CKIaIOBHX 3a JOMOMOTOK HO-
PMaTHBHOTO (30KpeMa, IIPaBoBoTo) eneMedTy [3, ¢ 121]. Tpu npoMy, 9K BHOa-
€TECS, caMe Ha CydacHOMY eTali Hadyeae 3HaUHOI aKTYaNBHOCTI MMO3MILIA Bid-
HOCHO TOTO, ILI0 CaMe TpoMafiAHH (y NepIly Yepry, iHcTuTyLianizosanti propmu
IPOMAISHCEKOL iHILiaTHe), a He OepKaBa POsMIATAKTECT AK Ti aTeHTH COLiank-
HOTO KOHTPOMIC, AKi MakTh HaAGiMbIIMA noTeHUian ¥ BUPpIIeHH] npobnem,
OB A3aHKUX i3 KPMMiHATEHOK aKTHEHICTIO [4, ¢. 12]. OcoBnuBo NpooyKTHBHMM
Uefl migxig BMOAcTbcA caMe HpH aHalisi Hekapa/lIbHOTO KpHMiHa/TIbHO-
MPaBOBOTO BILTUBY Ha HENIOBHOIITHIX, alKe TYT BPaXOBYETECA 1 HOTO CYTHICTE,
i 0coBMMBOCTI 00/ €KTY TAKOTO BIVTMBY.

Lle xomHUM YMHOM He no30aBae HeKapalnbHUF KpHMIHATBHO-TPABOBHIA
BITHE HAa HeMOBHOMITHIX NyGMiYHOCTI, OCKLTBKH YUacTk iHCTHTYTIB MpoMaTsIH-
CBIO CYCHUVIBCTBA Ta OKpeMUX TPOMafdH Mae, IIeBHUM THMHOM, CyOcugiapHui
XapakTep, a ix NOBHOBaKeHHS LIONO 30ilicHeHHd HeKapalbHOTO KPHMiHATE-
HO-TIPaBOBOTO BINTHMBY Ha HENOBHOMITHIX MOMKHa POSITIANATH AK JelerosaHi
JepKaBol.

TakuM THMHOM, HAIll IOITAN Ha CUCTEMY Cy0 €KTiB HeKapaTbHOTO KpUMi-
HaTEHO-TIIPABOBOTO BIUTMBY Ha HEMOBHOMITHIX Byne Gasysaricd Ha Tild Tesi, 10
BOHa HpelcTaBleHa He JHIIe TepkaBok), a 1 iHCTUTYTaMM MpOMaldHCBKOro
CYCITUTBCTBA Ta OKPeMMMH IPOMaIA HaMIL.

3araneHOK MpodneMor ycix Ges BMHATKY cy0 eKTiB HeKapalnbHOTO KPi-
MIHaMBPHO-TIPABOBOTC BINTMBY Ha HeNOBHOMITHIX B YKpaiHi € HeysTomAeHIKTh
3aKOHOOARUOTO 3a0esNetueHHS 1X TITEHOCTI [5, ¢. 16].

Te, w0 NpaBoBi HOPMM, AKi BM3HATAIOTH KOJIO Cy0 €KTIB MICTATBCA ¥ Pi3-
HHX MPABOBMX aKTax, BUOAHMX ¥ PIsSHMA Yac i Ha PISHHX PIBHAX, YCKTaOHIOE X
BHKOPHMCTAHHA HAa NpaKTHL, 30iMbIIYE MOATHBICTE Pi3HOYMTAHHA, HellpaBH-
NTBHOTO TIYMAUeHHS, IOMUIOK Y 3aCTOCYBAHHI i, B PelliTi pelliT, 3aBakas KOM-
IITeKCHO MOMTIAHYTH Ha 1X CHCTEMY.

PakTHyHO CyD €KTiB HeKapanbHOTO KPUMiHATBPHO-TIPABOBOTO BIMTUEY Ha
HelIOBHOMITHIX B YKpaiHi Hadarato Ginelle, HiX sakpimteHo B KK Vkpainu
{emuHOMY AAeperi KpuMiHaAbHOTO IpaBa), IO CyNepevuTh TAKOMY OCHOBO-
MONOKHOMY HPHHLIMIY KPUMiHATEHOTO 3aKOHY, AK IPHHIMIT 3aKOHHOCTI.

KK Vkpainm nepenfauac B AKOCTi cy6 eKTiB HeKapambHOTO KPHUMiHATb-
HO-TIPaBOBOTO BINIMBY Ha HelOBHOMITHIX KOMEeKTHE MIIPUEMCTBA, YCTAHOBM
uyu opranizamil (4. 1 cr. 47 KK Ykpainm); GaTekie 1n ocib, AKi IX 3aMiHAIOTh,
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Nefarorivdmit abo TPYOOBHIA KOMEKTHE, a TAaKOK OKpeMMX rpoManaH (m. 3 4. 2
cT. 105 KK YKpalnm); cnenianbHi HaBIaIbHO-BMXOBHI YCTAHOBM ONA TiTefl Ta
MATKiB (1. 5 9. 2 1. 105 KK Yipainm); euxosareris (4. 4 cT. 105 KK YkpaiHm).

B ToO71 ke uac, 3 NONoKeHb OKPeMHX 3aKOHIB Ta Mig3aKOHHHMX HOPMaTHUE-
HO-TIPaBOBMX aKTiB BOavacTbed, IO B YKpaiHi icHYIOTE i fedki iHli cyd’exTu
HeKapalbHOTO KPUMiHaNbHO-IPAaBOBOTO BINTHMBY Ha He MOBHOMITHIX.

Hanpuknam, € niocraey BBaXaTy, IO BONOBIIHO 10 3akoHY YKpaiHu
"TIpo opranu i cny:xGu y cnpasax OiTedl Ta CHelliaTbHi YCTAHOBM 1714 AiTed"
Big 24 ciuna 1995 poky i3 HACTYNHMMHM 3MiHaAMM Ta JONOBHeHHAMM Ha IIpak-
THLI 3ilicHeHHS HeKapaTbHOTO KPUMiHATBHO-TIPABOBOTO BIUTMBY Ha HeIloB-
HOJITHIX TOKN&IAETHCA Ha:

- cnykBu y crpasax giTert oOnacHmx, Kiiscekol Ta CeBacTONONBCEKOT Mi-
CBKHMX, PAaFIOHHMX JepKaBHUX aIMiHICTpallif, BHMKOHABYMX OPraHiB MICBKHX i
PaMOHHMX ¥ MicTax paj;

- KpMMIiHATBHY MiTillilo y cipasax JiTefl opraHis BHYTPIILIHIX CIpas;

- cymm;

- IIKONMK couianeHol peabiniTauii Ta nmpodpecifidi yuumiilla coljaTbHOL
peabiniTanil opraHiB ocBiTH;

- LIeHTPH MeTHKo-colljaTbHOI peabimiTallil AiTel 3aK1aliB OXOPOHM 300-
poe’a [6].

KpiM Toro, ¢rakTiuHo 3rigHO 3 DaHMM 3aKOHOM ¥ 3TiMCHeHHI HeKapalb-
HOTO KpMMIHa/IPHO-TIPABOBOTO BINTMBY HAa HENOBHOMITHIX OepyTh y4acThk ¥
MeKaxX CBOST KOMITETEHLII 1 iHITH OpraHi BUKOHABYOT BIamM, OPraHM MiCIEBOTO
CaMOBPIOYBAHHA, IMONPHMEMOTBA, YVCTAHOBM Ta OpraHisallil HesalekHO Bid
dpopMuM BIACHOCTI, OKpeMi rpoManmsanu [6).

Hacnigkowm sincyTHocTI dikcallii B npasoBoMy Mo YkpaiH# HiTicHOL CH-
cTeMH ¢y €KTiB HekapalbHOIC KpHMIiHANBHO-NPaBoOBOTO BIVIMBY Ha HEMOBHO-
TiTHIX € TepMiHOTOriYHa HAOMipPHICTE ¥ Hazgax cy® ekTie, 10 IPH3BOOWTE TO
AyOnropaHHA $YHKLIM Ta TOBHOBAKE Hb, JeKIapaTMBHOIC XapaKTepy podoTi.

Hanpuxnan, KK VkpafHu sukopucToBye TepMiH "BHxoBaTeni”, B 3aKoHi
Vkpainn "Ilpo salesneueHHsa oOpraHizalifiHO-TIPAaBOBHX YMOB COLIaTbHOTO
3aXMCTY  OiTeR-CMPIT Ta giTerd, mosfasneHux BaTbKiBCBKOTO IiKIyBaHHA"
TmeTecd npo "GaTekiB-euxoearenie" [7, ct. 1, 31], a B cninkHOMY Hakasi Bepxoe-
Horo Cyay Vrkpainw, Minicrepcrea toctmuii Vkpainu "llpo saTeepokeHHA
IMomoxeHHs Opo CyI0BMX BMXOBaTelie" - Ipo "cyOoBHx BxoBaTemie" [8].

B meAxux BUIamKax Mac Miclle HediTKe posMe:KyBaHHA cyD'eKTiB Ha Oep-
KABHI Ta HedepkKaBHI.

Jokpema, Taki ¢yl €KTH HeKapalbHOIO KPUMIiHATLHO-IPaBoBOroO BIVIHMBY
Ha HeNOBHOMITHIX, 4K c1y:kB1 ¥ clipaeax giTel alo HeHTPH ColiaTbHuX CTy KO
A7 ciM'l, OiTedt Ta MOToni Ta Tx crenjanisopari OPMYBAHHA MOXKYTE OTHOUAC-
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HO CTBOPIOBATHCA 4K NMPH OpraHax NepkKaBHO! BMKOHABYO! BIATM, TAK i Ipu
OpraHax MiCIEBOTO CaMOBPANYBaHHA [9; 274).

HekapamsHMI KPHMiHATEHO-NPABOBHT BIUTHE Ha HelIOBHOMITHIX Bil3Ha-
Ya€ThCA OCOOMMBHMM MOPAIKOM CBOEl peamnizallil, 1o Mae opMy MpaBo3acTo-
CYBaHH#A, KOTpe, 3a CHpaBedIMBuM 3ayBaxeHHAM MIL Opsixa, npencraenaec
coBoK JiANBHICTD, MOB A3aHY 3 JepKaBHMM YIPaBTiHHAM CYCITBCTBOM, fAKa
nepcoHichikye HOPMATHBHO-IPABORL MPMITHCH, IO 30iACHIOCTECA JAepkKaBHM-
MM OpraHaMI Ta YIIOBHOBOKEHMMHM OPTaHisalliiMM IPOMaICcbKOCTI, 9Ki MAKITE
BIagHI MOBHOBAKEHHA BiTHOCHO cy0'eKTiB (IO AKHX 3aCTOCOBYETRCA NMpaBo), i
MpolecyanbHo ohopMIeHa AKTOM 3acTOCYBAHHA HOPMI ITpaBga [10, c. 198].

TobTo, ana Tore, WEG oTpUMarH CTaTyc <y0' €KTa HeKapaabHOTO KpHMi-
HATEHO-IIPABOBOTO BINTMBY Ha HETNOBHOMITHIX, HeOGXiHO BOMOMITH clelliank-
HUMM BIaIHUMHI IOBHOBaKeHHAMHM (B TOMY YHMCTIL F TemeropaHMMu) BIJHOCHO
0B’ exTy BIUTHBY, AKMMM MOKe HalilTH JTHILE OepKaBa.

V 38 43Ky 3 IMM, CePHO3HOK MpobneMole HegepsKaBHUX CyD'€KTiB Heka-
panbpHOIC KPMMIHANBHO-NPAaBoOBOTO BINTHBY Ha HeMIOBHOMIITHIX B YKpaiHi, KoT-
pa nogexkynu Gnokye ix peanbHe $YHKIIOHYBaHHA Ha MPaKTHLI, € dparMeH-
TapHICTh IPaBOBOTO PeryloBaHHA MOBHOBaKeHb OCTaHHIX.

SIK mpMKITan HediTKOro (posMMTOrO) SakpilllleHHd KoMa MOBHOBaXKeHE
HemepsKaBHHX Cy0 €KTiB HeKapa/IbHOTO KPHMMIHANTBHO-IPaBOBOTO BILTMBY Ha
HelNOBHOMITHIX MOXHa HaBeCTH IOMOKeHHd 3akoHy Ykpaian "TIpo comianeny
pobory 3 ciM AMM, TiTEMH Ta Monommo" [11].

Llet 3akoH He po3pisHAe NOBHOBAKEHHH HellepKaBHIUX cy0 ekTie B odepi
"acoljanbHO" Ta "STOYMHHOD NOBENiHKKM HEelOBHONITHIX, x04a, AK BiOOMO,
Hepiie IOHATTA € Habararo MM pIIMM 3a Apyre.

Tak, srinHo 3i cT.cT. 3, 9 Da”oro 3akoHy cyd ekTamu colliameHOI poboTh 3
CiM AMM, OITBMK Ta MO0, ONHUM i3 aCHeKTiB AKOL € JOIMAy, 3a OiTbMU Ta
MOMOTIK, SKi BUABUITH CXITBHICTE MO aCOIiaThHOT MOBETiHKH, BMCTYIAKITE:

- dpaxisii 3 conianbHOl poboTH 3 CiM AMHM, DITHMHM TAa MOTOAJIO;

- of' enHaHHA rpoManaH, BraromifHi, pelirifiHi oprafisawii;

- ©opuOvYHI Ta (isiuni ocobu, AKi HADAKTh COLIATbHI MOCTYTH CiM AM,
JIITAM Ta MOTIOMI;

- BOOHTEPH ¥ cdrepi comjaTbHOl poBoTH 3 ciM aMu, TiTEMU Ta

MOTOIITI;

- IEeHTPU COLanbHIX CIyKG AT ciM™i, OiTedt Ta MOMOMI Ta 1x Cleliatiso-
paHi Jpopmysanns [11].

Takin YIHOM, Bee BHLIEBMETIATeHe JOSBONAE HaM CTBEPIKYBATH PO Te,
IO CHCTeMa cy®'€KTiB HeKapalbHOTO KpPUMiHaTbHO-IpPaBOBOIO BINMHMBY Ha
HeTIOBHOMITHiX HOCHTE KOMIUTEKCHHMI xapakTep. Bona nobynoeaHa Ha zacagax
JBYXKOMIFIHOCTI i BKIIoUaE B cebe AK JeprkaBHi, Tak i HemepAxabHi ¢yl eKTH.
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Ho nepskaBHMX CYD'€KTIE HEKapaTbHOTO KPHMiHATBHO-PaBOBOTO BIUTH-
BY HAa HeNOBHOMITHIX HaMekKaTh CyIW, CYJOBlI BHXOBaTell, KpMMiHanbHA Mi-
nilig ¥ crpaBax JiTef, crielliaTbHi HaBUANIBHO-BUXOBHI YCTAHOBM JLNT OiTel Ta
HiOMiTKB (IIKOMTH collianbHOL pealiniTanil Ta npodpecifiai yaumHuina collians-
HoI pealiniTalil opraHiB OCBITH), HeHTPH MeIHKO-CoLlianbHOI peabimiTamii.

HepepkapuuMu  cyG'ckTaMM  HEKapa/IbHOIC  KPHMIiHATBHO-IIPABOBOTO
BIUTHMBY Ha HENMOBHOMITHixX € BaTbky, 0co0H, 4K iX 3aMiHAIOTE, Nedaroriysi abo
TPYOOBi KONMEKTHMBHM, OKpeMi rpoMangHu, daxieii 3 collianeHoi poBoTH 3
ciM MK, OiTEMK Ta Monodnio, o0’ €0HaHHA IpoManaH, GnarominHi, permirinHi
oprafizauil, RpHOHI Ta i3mIHI ocodl, AKI HATAKTh COLIanbHI NOCTyri
ciM'AM, OiTAM Ta MOTOOL, BOTIOHTepH ¥ odrepl collianbpHOI poOOTH 3 CiM'AMM,
JITEMH T MOJTOOIIO.

Taxki cy(’ekTit HeKapaTbHOTO KPUMiHATBHO-TIPABOBOTO BIUTMBY Ha Helo-
BHOMITHIX, AK cMy:k0u ¥ chpaBax OiTeli alo HeHTpH colianeHMX CTyXKG ang
ciM'i, miTeft Ta Monodi Ta ix cneniamizosaHi OPMYBaHHS 3aFMAOTh MPOMIKHe
MOTOAEHHA, OCKIMBKM BOHM MOKYTh OTHOUACHO CTBOPIOBATHCA fAK IIPU OpTa-
Hax JIepsKaBHOU BMKOHABYO! BIaJIM, TaK i MPi OpraHax MicLIeBOro caMOBpANy-
BAHHA.

BiocyTHicTe pikcanii B npasoBoMy moNi YEpafHM IUTCHOL cHCTeMH
cyG’€KTiB HEKAPATHHOTO KPHMMiHaIbHO-TPABOBOTC BIUTHMBY Ha HEMOBHOMITHIX
NpU3BCIMTE A0 Ix "posnopollleHHA” i TArHe 3a coboro SaraTouncentHi npo-
GrmeMy, YOKIATHIOKOYM BMKOHAHHA 3aBlaHb OCTaHHIMIK. KpiM ToTo, BUKTHEAS
CepHO3HY 3aHeNOKOCHICTh Ta OOCTaBHHa, 110 Daneko He Boi oyl ekT Hekapa-
TBHOTO KPMMiHa/IBHO-TIPAaBOBOTO BIVIMBY Ha HElOBHOMITHIX, i3 THX, IO 3aKpi-
IIeHi B Jil0UOMY 3aKOHOJABCTEL (Meplll 3a Bce, AOeThcAd Npo HedepAKaBHHX
cyG’€KTiB), € peaTbHO PYHKUIOHYIOTHMM.

o cTocyeTeed YOOCKOHAIEHHS PaBOBOl permaMeHTallii ¢yl ekTie Heka-
paneHOTO KPHMIHATEHO-MPABOBOTO BINTMBY Ha HEMNOBHOMITHIX, TO, Ha HAIl
nornsAf, sci cy® ekTH MaroTh GyTH 3adiikcosani ¥ THx cratTax KK Yipainn, ne
HOeTkCsl IIpe BiONOBIAHI 3axodM HeKapalbHOIC KpHMIiHaNMbHO-TIPaBOBOTO
BILTHEY. [HIIMMM clToRaMu, HadBHIiCTE OKpemoi cTaTTi B KK YkpafHu momo
cy&’eKTiB HeKapalnbHOTO KPHMiHANBHO-TIPABOBOTC BIUTMBY Ha HeMOBHOMITHIX
He noTpidHa.

Tomy gouineHo BHecTH go KK VKpalnm 3MiHM HaCTYITHOTO 3MICTY:

1. Buknacrit 4. 4 c1. 104 KK Vkpainu y HacTynHIf pegakuil:

"Y pasi 3BiIbPHEHHA HeNOBHOMITHLOTO B BITOYBAHHA NOKapaHHA 3 BU-
npoByBaHHAM KOHTPOME 33 HHMM, KpiM OpraHis, HepenaueHMx B UacTHHI Ipy-
rift cratTi 76 KK YKpailnm, Moxe sTificHIoBaTHC C1yAxbaMM y cipasax giTer,
CYIOBMMHM BHXOBATEAMM, KPHMIHATBHOI MiTILI€C ¥ CIIpaBax JiTel, LeHTpaMH
COLIA/TBHMX CTY;K0 118 CIM'I, AiTet Ta MOTON] Ta ix cremiamizosaHuMK POPMY-
BaHHAMM, PaxiBIAMM 3 COMIATEHOT PoBOTH 3 CiM MM, TITEMU Ta MOTOMII",
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2. JomoenuTti oT. 104 KK YEpaiHi 4. 5 HacTyITHOTrO 3MicTy:

"Cyl TaKoX Ma¢ IpaBo MOKTAcTH Ha NedaroriyHui ado TPyTOBMA Kolle-
KTHE, 00'¢IHaHHA IpoManAH, CrarofiiiHi, pemiriinybi opraHizalil, OPHIMTHIX
Ta ¢isuaHMx ocib, AKi HAOaIOTh COLIATBHI MOCTYTH CiM AM, AITAM Ta MOTON],
BOMOHTepiB y cdpepi conianbHol poBoTH 3 ciM MM, OITBMM Ta MOIOOIIO, OKpe-
My ocoby, 3a i srogok abo Ha 1i MpoxaHH4, O00B 30K LIONO HAITIAOY 3a 3acy-
JKeHMM Ta [IPOBeleHHd 3 HMM BUXOBHOT poboTi".

3. Buknacmit 4. 5 c1- 105 KK VKpainu y Takif pegaxiil:

"Cyn MoXe TaKok BH3HATH 3a HeoOxiOHe 3amyduTH IO 30iFICHeHHA Npu-
MYCOBMX 3aXOHiB BMXOBHOTO xapakTepy i iHLIMx cyB'ekTis, nepenbadeHux y
UeTBePTil Ta I ATif YacTHHax ¢TatTi 104 KK Ykpainu".
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B.B. Bickynos

BMKTaTad KacpeIpid KpHMIHATEHOTO IIPAaBa
(yeancektit deparadniin yHifepoimenn
Enympinmix cnpad iveni E, Q. Hidopenra, Vipaina)

MPOBJIEM A MMTPEAMETA 3MTOYMHY
YV HAYLI KPUMIHAJIBHOI'O TIPABA

VY BiTum3HAHOI Hayli KpHMMiHa/IBHOTO Mpapa HeGarato OnyOmikoBaHHX
HayKOBUX Ipallk, HPUCBAUEHMX JOCTITKeHHIO IpenMeTa sMToulHy. B Ykpaini
BioMe AucepralliriHe nocnilxeHHa €.B. Namyka 2005 poky, IiTkoM npuced-
4yeHe JaHol npobnemaruui. Marke KOAKHMF BIeHMA ¥ ranysi KpUMiHaTbHOTO
HpaBa BUCTOBITIOBAB CBOK TOYKY 30pY CTOCOBHO MpelMeTa 3MOYHHY B KOH-
TeKCTi JOCTI e HHA 06 €KTa 3MounHy, abo OKpeMMX CKIamiB 3TOYHHIB.

OnHak, NOHATTA NpeMeTa 3TOUMHY BHBUANOCH chaxiBUAMI HeBiIPHUBHO
Bl NOHATTA 00 €KTY 3m0ounHy. OCHOBHOK MPUYMHOK TAKOTO IOMOKeHHH € Te,
LIO OCHOBHI 3yCHLUTS HayKOBILB Oynu cnpaMoBaHi Ha JOCTITKeHHA OF ekTy
smounHy. IluTaHHA LOMO OpenMeTa 3MOUMHY BMHMKATHM Ta BUPILIYBaTHMCA
IR 3 MeToro Binbi mmbokore aHanisy o0’ ekTy 3nouuHy. [ToHaTTa npeqme-
Ta 3MOYHMHY Ta WOTO Miclle ¥ CKIadi 3/MOYNHHY, CIiBBIHOIIeHHS 3 OB eKTOM
ITOUMHY, MEXaHi3M FTOTMHHOTO BIUTMBY Ha IpenMeT i 00'€KT 3MOYMHY, Bil-
MeXKYBaHH4 NpedMeTa STOYHHY Bil 3HAPAOE i 3acolie 3N04YMHY, a TAKOX iHII
OUTAHHA 3aTHIIAKTBCA OUCKYCAHMMH.

OnHi HAYKOBILI BBAXKAIOTE IPedMeTOM 3MOoUMHY OyOb-Aki peui MaTepia-
TBHOTO CBITY, 3 IIeBHUMU BIacTUBOCTAMM AKMX KPUMIHAIBHUA 3aKOH II0B A3Y€
HagBHICTh ¥ OifAx 0cofM 03HAK KOHKPeTHOTO CKIIafy 3no4uHy [3, ¢ 93] Medxi
ABTOPH BHM3HAIOTh NpedMeT 3MOYMHY AK pedl, MeBHI IIHHOCTI MaTepianbHOIO
CBITY, Ail0UM Ha AKi, ocola MocsArac Ha Gmara, IO HaleXKaTk Cy0 eKTaM CyCIi-
ABHMX BigHOCHH [13, ¢ 104]. IHIIi KpuMiHaTiCTH TiO IpedMeTOM 3TOUMHY Po-
3YMIilOTE peti abo iHII TpedMeTH S0BHINIHBOTC CBITY, @ TAKOXK IHTeneKTyaTbHi
IiHHOCTI, BILTMBAKYK Ha 4Ki, BUHHa ocola 3alofilos WKLY OXOPOHKBAH MM
3aKOHOM CYCIiIBHUM BiTHOCKHHaM (18, c. 109].

Hanpuknan, y mpyrir nonosudi XIX cromitrd GinblicTe NpaBHUKIB He
BIOpIsHATH NOHATTA OF €KTY 1 npenMeTa 3MouuHy. [loHATTA OF €KTY 3MOUHHY
BM3HAUATOCA depes MpedMeT BIUTHBY i HaBNAKHM, NpedMeT STOUMHY XapaKTe-
pHsyeaBod 9K 08 eKT cipaMoBaHOCT] smouuHIg. Tak, O.P. KicTaAKoBcEKHMA MM
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08’ eKTOM 3MOUMHY PO3YMIB OpelMeT, Ha KOTPHH CIIpIMOBAHO alo Ham AKHMM
BIMHEHO 3mouMH [4, c. 308). TakuM UMHOM, ¥ KpHUMiHaTbHOMY NpaBi Opyroil
nonosuaK XIX - XX cT. xapakTepHunM Byr0 3acTOCYBaHHA TepMiHiB "ob ekT” i
"npenmer” MOYMHY ¥ AKOCTI CHHOHIMIE.

BrnipoBamaeHHA ¥ HayKy KPHMMIHA/ILHOIO MpaBa HOPMaTHBHOIO MITXOMY
COpUATO BiOMeXKyBaHHIO o8 €KTy i mpeimera 3moduHy. Tak, y cBow Oody
MN.C. binorpuub-KoTnapescskuit IHcag, 1o 00’ ¢KTOM 3TOUHHY i3 popManbHOT
CTOPOHHM € NPAaBONOPANCK OePAaBH, a 3 MaTepianbHOl — KMTT<BI Gmara i iHTe-
PecH, AKi OXOPOHAIOTBCA IOPMOMTHUMM HOpMaMmu (7, ¢ 146]. ¥V sasHaueHin
KOHUeNmii BAe MPOABTACTCA OYATCTHYHA NPUPoOa CHPAMOBAHOCTI 3TOYHH-
HUX Tifd. 3 oqHOro GoKyY, Ie 3aralbHe IIPaBo, L0 NOPYIIYETECA MOUYMHOM, a ¢
APYyroro - IpueaTHe IpaBo W iHTepecn okpemiux ocib. IMisHinre sinsHaueHi
HayKOBI JOCATHeHHA Haby/Ii CBOro po3BUTKY, 3aBOAKHM YOMY, BMHUKIa HAYKO-
Ba KOHLIeMNLiA, CYTh AKOI NOIATac ¥ BUOKPeMITeHHI NOHATE "00'eKT 3axucTy" i
"oB'ekT Oii".

3 ormangy Ha BMKTageHe A A, [TioHTkoBCEKMT Big3zHadae: "O0'ekT Oif - 3
Lefl TOYKHM 30pY - 3aBKIM NpedMeT HALIOro 9y TIMBOTO CHPUITHATTA (MTIOOMHA,
MafHo)". [1pu UboMy, Tak 36aHi POpManbHi 3MOYMHM BH3HAKOTBCA AK Taki, 10
He MaroTh 05 ekTy Oil. OF eKTOM 3axHCTY BUCTYNAIOTh Aep:KaBHI iHTepecH abo
iHTepecH okpeMol ocodu, KOTpl CIyKHIKM 3aKOHOOABIC MMiNCTaBoK I BCTa-
HOBIeHHA BiONOBIHMX KapalbHMX caHKILiA. Lle He MarepianbHui o'ekT, a
muLe yABHMAL adcrpakrHmi (14, ¢ 132].

BigsHaumMo, 1o y nepion posBUTKY pagAHCBKOI HayKHM KPUMiHaMBHOTO
Npasa Habyla ¢BOro BU3HAaHHA TpamWIiliHa KOHLEMNIiA IpelMeTa 3TOYHHY,
STITHO AKOT BiH BM3HAYABCA 4K pid MaTepiaNbHOTO CBITY, BIMHBAKOYH Ha AKY
BHMHHUM NOCTaB Ha OXOPOHIOBaHMIA 3akOHOM 08 ¢kT. Tpenmer smoumHy Gye
3AKPIIUTeHMI ¥ CHCTeMi elleMeHTIB CKIaly 3OUMHY ¥ 4KOCTi (pakyIETaTHEHOL
O3HaKH, 1110 XxapaKTepHsyBata 00’ eKT oty TpaguiifiHa KOHIeNuia npea-
MeTy FIOYMHY MIIHO 3aKpinmnaca y Teopil KpHMiHAMBHOTO NPaka i Mae CBolx
NPUXIEHMKIB ¥ CyYacHWMH Yac.

Hespaxaroud Ha e, TIOMMAAM NPaBHMKIB PaTdHCEKOT ol Ha Ipenmer
FIOUMHY TAKOXK 3alekand Big flore Micra y cKnaii snmoumHy. HeAxi asTopu
BBAKAIM, LIO NpedMeT I0UMHY XapakKTrephsye o0 €KTHBHY CTOPOHY CKIamy
VIOTHHY i He 3aTeKUTh Bif, 00'€KTY JTOYMHY.

Hanpuxnan, A H. TpafiHin si0zHauae, IO Hil DPpeqMeToM 3TOUMHY il
PO3YMITH pedi, ¥ 38'43KY 3 AKMMK alo 3 IPMBOLY 9KMX BUMHIOETBCS 3TOUYMH i
AKi HapiBHi i3 YacoM, Miciew, cocoboM, oOCTaHOBKOIO MOCATAHHA XapaKTepi-
3YI0TE (PAaKyNbTaTHBHI OSHaKM OO EKTHMBHOI CTOPOHM CKIamy ¥ownHy [16,
¢ 124, 125].

Tak, b.A. KypiHOB Takok BBaXap, IO IpedMeT 3CYMHY ABTAIG CobOoI
piu, Ha 49Ky COPAMOBAHO 3YCHLTA 3MTOYMHIA T KOTpa xapakTepusyo of k-
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TMBHY CTOPOHY 3MOUMHY. BiH TakoX CTBep/KYBaB Ha BiIMiHHICTE Bil
AH. TparfiHiza, 10 NpedMeTy JOYMHY MOke OyTH cnpidrHeHa LIKoda ado
BiH (penMeT) MOxXe GyIM SHMIIEHUM i caMe LIITAXOM 3MiHWM PisHMUHMX Blac-
THBOCTeN Ta AKCCTeR HMpefMeTa 3MOYHMHY 3MIACHIOETECA MOCATAHHA Ha O €KT
JIOYMHY [5, ¢. 64].

[Mponoexy 0 DOJANBILIMA PO3BUTOK i€l NpeaMeTy 3MOYMHY AK O3HAKK
0B’ exTHBHOT cTOpOHHM, A A, TTIOHTKOBCEKMA MICAB, IO HpelMeT JTOUMHY MO-
#Ha BU3SHABATH O3HAKOK CKIIANY 3MOYMHY JMIIe TOMi, KOMH Ha HBOTO He 3ili-
CHIOETBCA NOCATAHHA. YIepille, NpegMeT 3M0YHMHY AK pi1 MaTepianbHol Jific-
HocTi 6YB BM3HAHMM CAMOCTIHHMM i BiTOKpeMIeHHMM Bill CTPYKTYPH CYCIIib-
HMX BigHOCHH. Came IpH TAKOMY POSYMIHHI NpedMeT 3MOYMHY Ha/leXkap Ao
0B’ eKTMBHOT CTOPOHM CKIany 3no4uHy [14, ¢ 152].

[Mouunatodi 3 60-x poKiB MMHY/IOIO CTOMITTA BIeHI TpPaguLifiHO BigHO-
CAThb NpelMeT IMOYUHY T0 YMCTa O3HaK, AKi xapaKTepH3yIoTE 00 €KT STOUMHY;
3HapAIOA 1 3ac00HM CKOEHHA 3MOYMHY - OO YMCIA OSHAK, AKI XapaKTepH3yIoTh
o’ eKTHMBHY cTOpOHY 3mounHy [1, . 69).

Y 38'43Ky 3 UM, TedKi BueHi Hoka3yBany, WO SesllpedMeTHHX JMOUMHIB
He icHye Tak, H.A. Bensice BUOKpeMMIOBaB ¥ CTPYKTYPI CYCHIMTBHUX BiTHOCHH
Tpu eleMeHTa: cy® eKTH, X TiNEHICTE i MaTepianbHi pedi. Bin Beakas, 1o
KOKHMA eleMeHT Moxke OyTu IIpenMereM 3nouuHy. EneMeHT cycrminbHoro
BiIHOLUEHHY I, Yac NOCATAHHA IepeTBOPIETECA ¥ IpelMeT 3M0UMHY, BHa-
CIiOOK 49OTo NOPYLIYEThCA CYCHiNbHe BinHomeHHA. Takum umHoM, "Oesnpen-
MeTHUX" 3MOUMHIB He MOXe BYTH, OCKITEKM HEMOXKITHBO IOPYLIUTH CYCIiTEHE
BigHOIIeHHd Bes BILTMBY Ha HOTO eleMeHTH, ToOTO IpeaMeT snodnHy [6, ¢. 305].

Ha oymxy B.H. Kyapssiesa npegMeToM 3MOUHMHY MOKYTH OyTH mMIooM -
cy0'eKTH COLIATICTHUHMX CYCHINBHMX BITHOCHH, iX Hii AK MaTepialkHe BHpa-
AKeHHA IUX BITHOCHH, a TAaKOX MaTepianbHi MpeaMeTH (pedi), KOTpi € Nependy-
MoBaM i abo ¢popMamit saKpilNeHH CYCiNBHKMX BiTHOLIEHE [§, ¢ 57].

Hanpuknan, H.V. KopxaHcrkuii, Gasyiouuck Ha BU3HAHHI NpemMeToM
AMOYHMHY OBOX i3 TPBOX elleMeHTiB CYCIiTbHMX BiIHOCHH (MpenMeTa i cy® exra)
MMCAB, IO NpodneMa NpeaMeTa 3MOUMHY B PAIAHCHKI T HayLli KpHMiHaTBHOTO
MpaBa € HAWOINEL CipHOK i Mano BUBYeHOK. CaM HaykOBellb BBAXKAE, LILO
MPEIMETOM 3MTOYHHY CTiI BUsHaBaTH He TUTBKM petdi MaTepiaTbHOTO CRITY, a ¥
MIOOFMHY, TiMo, opraHisM momuH 9, c. 86, 92)

OTOTOKHIOKUN MpedMeT 3TOUMHY 1 IpeiMeT OXOPOHKBAHOTO CYCITiTE-
Horo pigHowneHHdA, B.K. I'mictin obrpyHToBaHO MMcap, M0 Bce Te, 3 NPUBCOY
yoro ao y 38'A3KY 3 UMM iCHYIOTE BiJHOILIEHHH, JOLiTEHO HABKMBATI MpenMe-
TOM BiHOLIeHH:A. ¥V TOMY BUNAOKy, AKIIO BiICYTHIA MaTepianbHMIA NpeaMeT,
pid, 3 OPUBOTY AKOI BUHWKIIO BilHOLIEHH4, 1i 3aMilllye ake-HeOyOpe iHme Gna-
Io, AyX0OBHa, colliambHa HiHHICTb. 3 MPHBOLY HHX TaKOK BUHHMKAICTh, ICHYIOTh
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CYCHinbHi BiDTHOLIEHH4. B KpuMiHaTbHOMY 3aKoHI 3HaUHA YacTHHA HOPM MpPH-
CBAUSHa OXOPOHI BITHOCMH caMe 3 TaKMM mpeameroM [2, ¢ 47]. Bin Takox 3a-
3HAYA4B, 110 MaTepialbHi MMpedMeTH, pedi, KOTPi 3HAXOMATLCA 11033 MeKaMi
OXOPOHIOBAHOTC BiTHOIISHHsI, He BITHOCATBCA 0o 00 ekTy. bynyui koMnonen-
TaMu 3TOYMHY, BOHM CIIYKATh 3HAPAMIAM BIUTMBY Ha CYCIHINbHI BigHOCHHM. B
TaKOMY BHIATKY, BOHU € efleMeHTOM 00 ¢KTHBHOI CTOPOHM IOoUYMHY [2, ¢ 50].

[Himy Touky sopy 3 orndny Ha npenMer snoduHy Mae C.<b. Kpasuos,
AKUM BBAKAB, IO 0 IpeiMeTa 3TOUHHY JOILTEHO BIITHOCHTE TTHMILE TY YacTH-
Hy 00'€KTiB CYCHiNBHMX BUTHOCHH, AKa Ha BiIIMiHHICTb OYXOBHMM LIIHHOCTSM,
imeanbHMM ABMIIAM MAE PeYOBUI XapaKTep, ABIAc CoDOK0 MaTepianbHe yTBO-
peHHA. TakMMm YMHOM, IpedMeT I0YMHY Mac 3HAYeHHd O3HAKWM He ¥ BCix
CKTaflax 3TOYMHY, a TUIBKM ¥ THX BUIAAKAX, KOTH Ha HeoOxiOHicTe AOro Ha-
SBHOCTI MPAMO BEAsye BIOMNOBiIHa KpHMMiHaTbHO-TIpaBoBa HopMa. TTim mpep-
MeTOM 3MOYMHY HAayKoBelb po3yMiB pedi, MpeameTH, NpupodHi GaraTtcTea 1
iHII MaTepianpHi yTBOpPeHH:A O EKTMBHOTC CBITY, AK CTBOpeHi MIOOHMHOI0, TaK
i nepebyparcuu y NpHpPOTHOMY CTaHi, Ha AKi OesnocepenHbC BILTMBAE BUHHHMI,
BUMHIOIOU K MTocATaHHA [10, ¢. 34].

[MpenMeToM 3MOUKMHY, 9K 3a3Hauas €.A. ®ponos, crin BEakaTH Taki pedi,
AKI CTyAaTh MaTepianbHOK (pedoBOI0) MIACTABOIO, YMOBOIC YM CBiOOLITBOM
iCHYBaHHA TNEeBHUX CYCHUIBHMX BITHOCHH i IIIAXOM BIJIYYeHHA, 3HMILIEHHA,
CTBOPeHH: abo BMIOSMIHM AKMX CIIPUYHMHACTECA KOO 00 KTy 3m0d MHY [19,
c. 218, 222].

MokHa BBaKaTH TPaIMLIi AHOK KOHLETILiK IpelMeTa 3TOUMHY, 9Ka Gya
po3pobleHa y Haylli paOdsHCBKOTO KpUMiHaneHOTO npaea B2l Taniem. Hayko-
Bellb BBaKap HeoOXimHUM KtackdikysaTi Tpu rpynu npenMetie: 1) mpemmMer
OXOPOHIOBAHOTO CYCIINBHOTO BiTHOLIEHHS; 2) MpenMeT 3MOUKHY; 3) mpeaMer
AMOUMHHOTO BILTHBY. [TpenMer cycninbHOTO BIQHOLIEHHS i IpenMeT MOYMH-
HoTo BIVIMBY B KoHIennil B.%l. Tauia He BRIIOUATRCA 0 THCTa OFHAK CKIagy
FIOYMHY, a BUIVBIETRCA JTHLIe 01A Ol normubaeHoro aHalizy MexaHisMmy
IMOYMHHOTC BIVIMBY Ha O0'€KT 3MOYMHY. ABTOP Big3HauaB, IO IpedMeToM
IIOYMHY CiT, BBakaTH OyOb-AKi pedi MaTepia/lbHOTO CBITY. 3 IMeBHMMH Blac-
THBOCTAMHM AKMX KPUMiHAIEHMIT 3aKOH IMOB'93y€ HagBHICTh B IiAx 0cobi 03HaK
KOHKPeTHOTO CKIIa0y 3ModuHY. [TpelMeT sMoulHY € 03HAKO, 110 XapaKTeph-
3ye of¥ €kT 3nounHy (17, c. 47).

Hampuxan, Ha gymky €.B. Jlamyxka "TIpenmer 3nodmny — me Jpaxynbwra-
THBHa O3Haka o0'¢KTa 3MOUMHY, IO 3HAXOOWTE CBifl MPOAB ¥ MaTepialbHMX
UiHHOCTAX (KOTPi MIOOHMHA MOXe CIPHIAMATH OpraHaMM 4yTTA 4l PiKCyBaTH
CrenianbHMMM TeXHIMHMMH 3aco0aMu), 3 NIpUBoay AKHMX Ta (abo) nmaxom Ges-
MOCePeT HbOTC BIUTMBY Ha SIKi BUMHIOETBCH STOYMHHe AisHua” [12, c. 59). Ipu
LbOMY, HpeIMeT FIOYHHY HagimeHui (isuHO0, COLaBHOI 1 IOPHITHOK
O3HAKAMIL.
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TeopeTHUHUI aHaMNi3 HAYKOBMX TOYOK 30PY CYYaCHOTO CTAHY HO3BOIAS
JIifTH BHMCHOBKY, LIO NepepaiHa GUIBIICTE HAyKOBLIE BKTICYAKTE IIpedMeT
AMOUMHY B OO’ €KT 3MOYMHY W PO3YMIKOTE Il NpenMeToM 3/TOUHMHY pedi MaTe-
pianbHOTO CBITY (ILIHHOCTI, NpeIMeTH abo YTBOPeHH:), B AKMX IPOABTACTHCA
XapakTe]p, BIacTMBOCTI CYCMNMBHMX BITHOCHH, Ta OilOYH Ha 9Ki MeBHHM YMHOM
{UraxoM IX BIIy4eHH:A, SHHMIIeHH:A, NiIpoCneHHs, CTBOpeHH:A, 3MiHM IX BI-
mgny abo IpaBOBOIO PeXMMY, UM HaBiTh 3alMilleHHd B Helealelli TOILO)
BHMHHa 0co0a nocAras Ha of’eKT 3MOYMHY.

Hesxi aBTOpH BBAKAIOTD, LIO MPEIMETOM FIOYHMHY MOKYTEH DyTH He mu-
LIe pedi MATePiaTbHOTO CBITY, ale 1 HeMaTepiatizoeaHi o8’ ekt Hanpuknan,
0.0. Cemenob oBIPYHTOBYE IK MOSHILIG 3 NOCHIAHHAM Ha TaKMi 00'€KT
KPHMiHATBHO-NPABOBOI OXOPOHM, 4K iHdopMartid [18, c. 107, 108].

Tax, Q.E. PagyTHmit cripased/MBo BimsHauae, mo isuaHa o3HaKka He
Moke OyTHM BH3HaHa abCOMIOTHOK Ta YHiBePCalbHOK B xapaKTepHCTHLI
npedMeTa 3MOYMHY AK pedi MaTepialbHOTO CBiTY. BiH TakoX 3a3HavaB CTOCOB-
HO iHdpopMaii, pisHOBMOIOM KOl BUCTYNAE KoMepliiHa abo Byob-sika iHIIa
TAEMHMIM, IO (i3iIHa 03HaKa MOKe BKa3yBaTH NHille Ha oOpMy (TOKYMEHT,
npiwiaf, emeKTPOoHHMI HOCIH TOIIO), ane He Ha CYTHICTh ABMIIa. Haykoseln
HPOIOHYE BUIHABATH IPeldMeTOM 3MOYMHY Pedi abo iHmn asiana of exTue-
Horo ¢BiTy (indpopmallisi, eHepriA ToOILIO), 3 NeBHUMM BAACTMBOCTAMHM AKHMX
KPHMMIHATTBHHMI 3aKOH IOB 43Y¢€ HAABHICTE ¥ OiAHHI 0coBH O3HAK CKMIANY KOHK-
peTHOro 3M0unHy [15, c. 10].

Hanpuknan, Ha nyMxy M.IT. BikMypsiHa npeoMer snoduHy - Ie BKasa-
HUM Yy KPUMiHATEHOMY 3aKOHI IpenMeT MaTepiambHoro Mupy abo indopua-
IifA, IAXOM CTBOPEHHA AKHX 9H BIUTMBY Ha AKI BMHHMA Oe3MocepedHbO 30i1-
CHIOE TOCITaHHA Ha o0 ekT 3mounHy [1, ¢ 60].

Ilpore Ha HaWl MOIMAMA, NpPedMETOM 3MOYMHY MOxe OyTH Oyob-aAKHMi
o’ eKT MaTepialbHOTO CRITY 4K collianbHa LiHHICTb MaTepianbHOTO alo HeMa-
TepianbHOTO XapaKTepy, a TaKOXK ¥ AKOMY MICTUTBCA COIIAMBHO 3HAYYINA iH-
dopumania. Hanpuxnan, mpu srealTysaHHi IPeIMeTOM 3TOUHHY Gyde 0108
cBoboga KiHkK abo yonosika, 1o Gyau nigoaHi HacuabcTey. [lepenik Hemare-
PiaNBHMX NpeIMeTiB SMOYMHY MOKHA IIPOTOBKYBATH TOBro. 30Kpema, Taki
HeMaTepialbHi MIHHOCTI 4K OYIIEBHMI CTOKIMA TIONHHM, FOTO BIEBHEHICTh ¥
CBOEI 3axMIIeHOCTI ¥ BuNagky norposu eouscTeoM (cT. 129 KK VYkpainm),
koHdineHLiliHa iHdopMalia nMpo ocoby, o cKIagae |oro ocobucty ado ci-
MertHy TacMHmMLe (cT. 182 KK Vkpainu), Henpasauea indopmManis (cr. 384 KK
Yxpainu), asropereo (cT. 176 KK VkpaiH) Ta imni. OpHak, xapakTep colljane-
HOI IIHHOCTI (MaTepianbHMi abo HemaTepianbHUA), a TAaKOXK COIIaNBHO 3Ha-
gyylla iHdopMallid BKasyIOTh Ha CYTHICTE Ta BIACTHBOCTI O €KTa MaTepiank-
HOTO CBITY AK INpedMeTa KPUMiHATBHO-TIPABOBOT OXOPOHM FI He MOKYTH iCHY-
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BaTH 3a 1HOro Mexami. PopMaMu NpeaMeTa 3NOYHMHY He MOXYTE OYTH collia-
TbHI HiHHOCTI abo indropMalia BHOKpeMIeHHI Bif MaTepianbHOro HOCIA.

CnyiiHa nosunig O KanelupHol, koTpa cHpaBedIuBO CTBEPLKYE:
"...BasKmueillla BIOMIHHICTE peaMeTa B sHapAdb i 3acoliB BIMHEHHA 3104YH-
HY NONATa€ ¥ XapakTepi (aKTMBHOMY UM ITaCHMBHOMY) NPHCYTHOCTI JAHOTO
ABMIIIA ¥ KOHKPETHOMY 3MI0YMHI. Y IepIloMy BHMOQIKY MM HA3MBAEMO daHe
4BMlIe 3HAPANIAM (3acoboM), a y OpYroMy - IpedMeToM 31odmHYy..." [11,
¢ 118, 119].

TaxuM YMHOM, MOKHA KOHCTAaTYBaTH, IO NPedMeT 3M0UMHY XapaKTepu-
3ye o0 eKTHBHI 03HAKKM ByNb-AKOTo CKIany 3M04MHY, OOHAK ¥ 3aleXHOCTi Bif
TOM Ppoi (aKTHBHOL 4H NacHBHOL), AKY BiH BITIrpac y MexaHisMi 3104MHY LIOIo
ob'exTa i 08 eKTMBHOI CTOPOHM 3TOYMHY, MOXKHA POSHTH BHUCHOBOK ILIONO BH-
3HAHHA NpelMeTa JOYHMHY O3HAKOI 00'cKTa abo of'¢KTHMBHOI CTOPOHH 370
UHHY. SIKIIIO OpelMeT 3TOUMHY 3aKOHOOABLeM IIPIMO BKA3aHUMA ¥ CKITami smo-
YUHY, TO BiH € O0OF A3KOBOIC OSHAKOIO ©O0'€KTa CKIagy 3MO4YMHY abo ob'ek-
THBHOI CTOPOHM CKIaAy 3MOYMHY. B iHIIMX BMIIamKax npegMeT 3MOYMHY BU-
cTynae $aKyIETAaTMBHOI 03HAKOK 00 ekTa alo of eKTHBHOI CTOPOHM CKIaay
IIOYHMHY, KOTpa He BILTMBAE Ha Keanidrikaniio snounHy. OTxe, 3 HAIIO! TOUKH
30PY, B ONHMX BUIOAAKAX MpeqMeT 3MOYMHY MOXe OyTH BM3HAHUMA O3HAKOO
of’cKTa IMOTHHY, a B iHIIMX — O3HAKOK 00 EKTHMBHOI CTOPOHM CKIafy 30YM-
HY. Y CBOK Yepry, NpedMeT MTOYHMHY 9K O3HaKa OO eKTUBHOT CTOPOHH CKIaIy
VIOUMHY MOKe NOIITATHCA Ha 3HaPAOOA Ta 3aco0 1 STOUTHMHY.

[MincyMoeyIOUM BHKTaOe, MOKHA BHM3HAYUTH MOHATTS NpelMeTa 3MOYH-
Hy. OTKe, Ha Halll IOTTAN, T TPeqMeTOM CKIIAILY 3TOUHHY ¥ KPHMiHATEHOMY
HpaBi ¢Tif, posyMiTH nepeadadeHi KpUMIHATBHMM 3aKOHOM OyOb-AKI 00 €Kk
MaTepialbHOTO CBITY , M0 MAIOTE MaTepiaTbHy alo HeMaTepianbHy LIiHHICTB,
a0o B AKMX MICTMTBCA coOUjanbHO SHavylla indopmanid, KOTpi MOKYTH
CIPUAMATHCA OpTaHaMK MOUYTTS abo YCBIMOMITKBATHCA TIOIHMHOK, a TAKOX
of’€KTH IMBITBHMX NMpaB, ¥ TOMY YHCTL TIOOMHA (MoTepnimmi) i of’cxkry, mo
MaKITE OBMeXeHUM PeskiM LHBIMBHOrO oBiry BHACTIIOK CBOTX crellpchidamx
BITaCTMBOCTEN, 3 IPUBOOY YU 334 AONOMOIOK AKMX BUYMHIOETBCA 3MOYMH i AKi
XaPAKTePU3YIOTE HOTO 00’ ¢ KTHBHI O3HaKH.

[MpoBnemaTHKa MpedMeTa SMTOYMHY ¥ HayLli KPUMIHATEHOTO Hpaea € 0o-
CTaTHBO CIIPHOK Ta HeOMHO3HA4YHOW. ToMy, Haxkanb, Ti IMTaHHA, LU0 Sa/IH-
nnmica Ges posrnAdy ¥y daHoi nyGnikanii, oboe A3koso GyOyTh BpaxoBaHi ¥y
MOTATBILIOM Y TOCTIKeHHI.

Buxopucrana giTeparypa:

1. Bynypsrm MUIL [Tpenuer mpecTynmeHus: TeopeTHKO-IIPaBOBON aHATHMS. -
M.: VamaremscTeo "KOpmmmundopn”’, 2006, - 184 ¢

112



BICHHMEK
JlyranceKOro AepaKaBHOrO YHIBEPCUTETY BHYTpilHix arpas iveni E.O. [limopenka
CnenianeHME BHOYCK Ne 5-2011

2. I'mucie BK. l‘[poﬁ"lema Y¥TOMOBHO-TIPABOBON OXPaHEI O0IIeCTEeHHBIX OTHO-
IIeH (00BeKT 1 KBaTpHKAITA TpecTyTrierint). - 1. Maa-so JITY, 1979, - 127 ¢,

3. KpunuinameHe npaso Ykpainm: 3arameHa dactiHa: [ligpyy. mama crym, wn
Hapd. 3aK1. oceiti / M.I. Baxanos, B2l Tawivi, B.B. Crammic, 1.O. 3inyenxo Ta in;
3a pen, nmpodrecopis M.1. baxanosa, B.B. Crammca, B.A. Tanisa. - K.: KOpinkom In-
Tep; X.: [Ipaeo, 2002. - 416 ¢,

4. Kncraxopckiri A 9. SmeMeHTAPHEI yiueOHMK 00MIEro YTOIOBHOTO IIpaBa.
YHacte O0masn. - Kues, 1882, - 930 ¢.

5 Kypimoe b.A. HayuHble oCHOBH KBAMGDMKALIMHM IpecTVIVIEHME. - M.
Man-e0 Mock. yn-Ta, 1984. - 184 .

6. Kypc coeetakoro yromoeHoro mpaga. Yacts obmaz. T. 1 / Ore. ped.
H.A. Benises, M.[. llapropomckusi. - M.: Man.-so Jlenvmrp. yn-Ta, 1968. - 646 c.

7. KoHCIIeKT Kypea YromoBHOrO Ipapa, UMTAHHOTO IOpody. JLC. Bernorpru-
Kotmapesckin. - Kiep, 1892, - 223 ¢

8. Kyopsaeies B.H. K sonipocy o cooTHoImeHIM obieKTa If IIpeIMeTa IIPecTyIl-
TeHMA / / CoBeTCKOe TOCYIAPCTBO M IIpaea. — 1951, - Ne 8. - C, 51-60,

9, KopkaHckiin HM., O0BeKT 1 OpelMeT YIOMOBHO-IIPABOBOH OXpPaHEI
// Tlpeoucn. B.H. Kyopaenesa. - M.: Akag. MBI CCCP, 1980, - C. 86 - 92.

10. Kpaeuog C.D. [Tpenuer npectymenus. ucc. ... kaH1d. opua. Havk. - J1,
1976 - 183 .

11. Kanenniaa OV, [ongenbHENT TOKyMeHT Kak [pedMeT i CpedCTBO COBep-
MIeHHA OpecTYIVIeHMA, dHc. .. KaHa. opia. Hayk. - Kpacaonap, 2006, - 213 ¢

12, NTamyk €.B. Tpenmer anouwiHy B KpiniHATEHOMY Ipaei YEpaidm. duc. ...
KaH[, opu,. Havk. - K, 2005, - 262 ¢

13, Matmmescexini I1.C. Kpuninameie npaso YkpaiHm. 3aranbHa 4acTiHa:
Iigpy4HUEK A7 CTYO, OPHIL. BY3iB ic])al(. -k ACEK, 2001. - 352 ¢,

14. TionTrorckii A A. YdaeHite o MpecTyILTEHMHM 10 COBETCKOMY ¥TOTTOBHO-
My mpaey. - M.: KOpmun. mat., 1961. - 666 c.

15. Pagymimt O E. KpiinambHa BiONOBIATLHICTE 33 He3aKOHHE 30MpaHHs,
BHKOPHCTAHHA Ta POsTOIOIIEHHS BIIOMOCTEH, MO CTAHOBIATD KOMepPIIHY TacM-
HMIIO (AHAT3 CKIaTiB 3MOTHHIB): ABTopediepaT OHC. ... KaHM. HpuI. Hayk: Hattio-
HaTRHA HOPHIMTHA akaneMia YEpaiHi iMeHi 51 Myoporo. - X, 2002. - 21 ¢

16. Tpartrun A H. VsGpannue Tpynet. - CIT6: IOpumirgeckust netp Ipece,
2004. - 361 c.

17. Tammi B.5J. ObbexT ¥ npegmMeT ONpecTyIUIeHMS B COBETCKOM YTO/IOBHOM
npase. - XapbKoE: Briciag mkona, 1988. - 198 ¢,

18. YronosHoe npaBo Pocafickonn Qemepamint. Ob0maA vacTk: YueOHMK
/ Tlon pen. A ., Papora. - M.: KOpucrs, 2001, - 511 ¢

19, dponoe E.A. CriopHEIe BOIIPOCH O0ILIEr0O yUIeHHA 00 00heKTe MpecTyIlTe-
HiA // COOpHMK YUeHBIX TpyIoe CBepI/IOBCKOTO HOPHIMYeCKOTO HMHCTHTYTA. -
1969. - Bemr. 10, - C. 184 - 222.



MPOBITEMH PEROPMYBAHHSA KPMMIHAJTBHOT FOCTIALII:
YKPATHCBKMI KOHTEKCT I MDKHAPOIHWIA JOCBIA

A.B. T'yGaHoBa

an'IoHKT Kadpeopi KpHMiHATEHOTO

MpaBa Ta KpHMiHOTOTTI

(Hninponenipodevritil deprabni yribeparaneni
Sryripiaunix cnpa, Vipaina)

KPUMIHAMBHO-TIPABOBA TTOTITHK A YKPATHM
B CE®EPI HE3AKOHHOTO OBII'Y AMCKIB AT TASEPHUX CUCTEM
SUMTYBAHHA: PEAJTIT TA IEPCIIEKTUBU

B YkpalHi 3 4yacis 3000y TTa He3ameXHOCTI TpuBac GeslepepBHMI NpoLec
cTROpeHHA odreKTHBHOI NepikaBHOI CHCTEM M TIPABOBOT OXOPOHH iHTelleKTyamk-
HOT BIIAcHOCTI, 9Ka 3abeseuye pealizallilo OepXkaBHOL MOMITHEM ¥ LIl cdepi.
Opnnicw i5 KMagoBHx Li€I oxopoHU € 3abe3NedeHHA CIPUATIMBHMX YMOB A1
POSBUTKY I PUEMHMIIBKOT Ii4TbHOCTI ¥ odpepi iHTeNneKTyansHO BIACHOCTI, a
caMe NoB A3aHol 3 00IroM JIMCKIB 114 fase PHIX CHCTeM STUTYBAHH:.

Mouunatoun 5 2001 poky, KINBKICTh BMKPHTHX 3TOUYHHIB | MOPYILIEHMX
KPHMIiHATBHMX cTipak ¥ cepi iHTelekTyanbHO! BIACHOCTI HOCTIHHO 3POCTAaE.
Haxane, Ue cBinuuTE npo 36iNbIIeHHd TpodeiB "MipaTcTea”. OcTaHHIM YacoM
OMHMM i3 MOSUTHMBHMX (PAKTOpPIB CTalN0 BHECeHHA 3MIH 0 KPHUMiHATBHOTO
3aKOHOOABCTEA, 30KpeMa, BeedeHHA B Oito y 2005 poui Hosol pegakmil ¢T. 203-1
KpmnuinanbsHoro kogekcy Vkpainu (gami KK), axoro nepegbaueHo eignosiga-
TBHICTE 33 He3aKOHHe BHPOOHMLTEO, eKCHOPT, iMINOpPT, 30epiraHHA, peatiza-
Uil Ta HDepeMillleHHd OUCKIB ONA MasepHUX CHCTeM 3YWTYBAHHHA, MaTpUIb
ofmagHaHHA Ta CHPOBMHM OTA X BMpobHUITEA [1]. PaKTHUHO THM caMiM
Oyno nocuneHo KpUMiHATbHY BiONOBIIATbHICTE 3a BYMHEHHA IMX AiAHb.

BinnmoeigHo 0o NyHKTY 7 DodaTka 0o KoMIinekcHoi nporpamu npodinak-
THKH IpaBonopyileHs Ha 2007-2009 poku, 3aTBepaXKeHOi nocTaHOBOK Kali-
Hety MinicTpis Ykpainu eig, 20 rpygHg 2006 poky Ne 1767, einnmoeimHumu
MiHiCTepcTBaMM i BiOMCTBaMM 3aTBePIKeHO CHiNEHY "TIporpaMy ckoopouHO-
BaHMX Tifl IpaBCOXOPOHHMX Ta KOHTPOTIOUHX OPraHiB Mo SopoThli 3 Heza-
KOHHMM BMPOCHHMIITBOM, PONOBCIOMASHHAM | peanizalicio aynio- i eineonpo-
OYKUi{, KOMIOAKT-AMCKIB Ta iHIMX o8 €KTiB iHTeNeKTyaTbHOI BlacHOCTI" [2]. Y
[Mporpami BH3HaUY€HO OCHOBHI HATIPAMKH CIiBPOSITHMITEA IPABOOXOPOHHMX
Ta KOHTPOTIOIOUHMX OpPraHiB MIONO MpoBeleHHA €IMHOI NOMITUKH ¥ BopoThoi 3
MOpYLIeHHAMH NPaB IHTeneKTyanbHOl BIacHOCTI Ha BCifl TepuTopil YKpalHm.
V perionax npu obnacHmx Ta Mickkux {Kiepa Ta Cepacronons) gepxagMiHIcT-
paligx cTeopeHi Mixgimomui poSoui rpynm Ona peanizanii sazHaueHol TTpo-
rpami. o 1x CKIany YBIMLUTM NpedcTaBHMKM PerioHaNTBHMX HPeldcTaBHMLITE
MiHicTepcTea BHYTpPilUHIXx cripas Ykpaitn, CnyxGu Gesnexn Vkpainu, Hep-
AaBHOI IOTATKOBOI agMiHicTpanil YKpainw, [eHepanvHOI NpokypaTypH YKpa-
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iHm, MiHicTepcTBa KyneTypH 1 TypusMy VYKpainu, HepiaBHOTO KOMITeTY
VKpaiHu 3 TUTaHb peryaATOpPHOI NOTITHKN Ta MiJNpHEeMHULITEA Ta HepAkasHol
MHTHOI cry:k0u YKpalHi, a TaKoX AepKaBHi iHCIIEKTOPH 3 IMTaHb iHTeTeKTy-
anbHO! BlacHoCTi. Li poGoui rpynu npoBoOdaTs ¥ perioHax YEKpaiHM aKTHEHY
poBoTy, CIpAMOBAHY Ha 3aXHCT Npab iHTeMeKTYaIbHOL BIacHoCTi 3.

Arle mopAd 3 OMM B CHCTeMi TPOTHILL, posIIANYBAaHOMY 3/TOUMHY, iCHY-
IOTh IeBHI HemoMiKM, AKI 3HILKYIOTh @dpeKTHBHICTE THX 3ax00iB, AK 3acToco-
ByI0Tbcd K OBC, Tak i iHnnamu cyl'ektamit GopoTEbH 3 eKOHOMIYHOIO 3M10-
ynHHicTIY. HacamMnepen 10 Hix MOKHa BITHeCTH HaCTYIIHL

* BiOCYTHICTE MOBHOTO OEWKABHOTO KOHTPOMO ¥ cdepi BMpoBHULITBA,
EKCIIOPTY, iIMIOPTY TUCKIB 174 NasepHUX CUCTeM 3UMTYBAHHS;

* HaABHICTh HeOomiKie ¥ popMax B3aemonii cy® exTis Soporsou 3 "mipar-
cTBOM";

* HaABHICTD LlIe MOBHICTIO He BITHOBIEHOrO 3aKOHHOIO BHMPODHULITER OUC-
KiB;

* He3apepLIeHICTh IMPOIEeCY TapMOHIZalil 4HMHHOIO 3aKOHOOABCTEA OO0
MONOKeHb 3aKOHONABCTRa EBpollelicbkoro Cowsy ¥ HaHil cdepi MinmpueM-
HHUIIBKO! JUTRHOCTI (1e He NpMAHATHA 3akoH YKpainu "[1po BHeceHHA sMiH
o 3axony Ykpaiau "[1po asropcbke npago i cyMizHI Mpaga" AKHI 1 Bpaxo-
BYBAE OCHOBHI [TOMOXKeHHd BinnoBinHux JupekTie €C y sasHaueHin cdepi);

* HasBHICTB MpoTanuH B YMHHIN pegakiil cT. 203-1 KK Vkpainu.

eno ocraHHBOTO, 6 MUITHA 2005 poKy Oye DpMIAHATHI 3akoH YKpaiHu
"Tlpo BHeceHHA 3MiH 00 AeAKHX 3aKOHOTABIMX aKTiB YKpalH#u (LIoge srnopan-
KYBAHHs1 OIepaLlifl, OB ASAHMX 3 BUPOOHULITBOM, eKCIIOPTOM, iMIIOPTOM THc-
KiB 0714 JIa3epHMX CUCTeM 3UUTYBAHHA, 00NagHAaHHA Ta CHMPOBMHM [MA IX BH-
pooHMITE)", 3rinHo 3 AKkuM cT. 203-1 KK Ykpainu Oyna suKiageHa y HoBil
pedakuil. 3rifHo BHeCceHMX 3MIH y CTaTTi po3LIMpeHo NeperiK IpedMeTiB 31o-
YLHY (10 OMcKiB oBTanHAHHA Ta CMPOBMHKM By TodaHi MaTpHLi), 3MiHeHO
YMOBM HacTAHHA KPUMIiHANTBHO! BiAIOBITATBHOCTI 23a He3aKOHHe BHPOOHMIIT-
BO, eKCIOpPT, iMnopT, 30epiraHHs, peanizallilo Ta HepeMillleHHA OMCKiB O/
HasepHUX CHCTeM 3UMTYBAHHA, MATPUILL, OOMaNHaHHA Ta CHMPOBMHM M4 X
BUMPOSHMIITEA, a TAKOK Miche peHLHIETECA CTYIIHD TEXKOCTI LIBOTO 3TOUMHY
(KOHKpeTH30BAHI 3HAYHI Ta BelMKi posMipu 30UTKiB) [4].

PesyneTaT Takux 3MiH KapOMHANBHO BIUIMHYJIM Ha cTaTUcTHky MBC
YKpalHu. AHali3 KpMMIHOTeHHOI cHTyauil B gepkasi y odepl HesakOHHOIO
obiry aucKiB AMd NMasepHHX CUCTeM 3YMTYBAHHA MOKa3ye, INC NOYMHAKYY 3
2002 poKy, KiNbKICTh BHMKPHTHX JTOYHHIE 1 IOpyIIeHMX KPUMiHATBHUX CIIPaB
HOB A3aHUX 3 TAKKMM 00irom mocTiiHo spoctac. Tak 3a ganumu OIT MBC Vkpa-
iHu mpotarom 2002-2009 pokis ix KiTbKICTk 30inbMAack 3i 190 go 467 anoun-
Hig [3, c. 8].
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Arle mop4n, 3 BHeceHHSAM BMIlle BKazaHMM pAdoM 3MiH go T 203-1 KK
yawTrca i nepHi npobaemi, Ak B GIMBIIOCTI CTOCYIOTRCA AK KBamidikauii
IMOYMHIB, NOBA3AHMX 3 He3AKOHHMM O0IiroM OUCKiB OMA NasepHUX CHCTeM
3UMTYBaHHA ([IPABUIbHA XapaKTepHCTHKA JiAHb 00’ €KTHBHOI CTOPOHHM, KOHK-
peTusalis cyd’ €KTa 3MOTHMHY), TaK i BIDCYTHOCTI €QUMHOI METOOMKM BUSHAYeH-
HA 30UTKiB /1A cy 0 €KTiB IHTeNneKkTyanbHOL BIacHOCTL, Jep/kaBi Ta BisHale HHA
Po3MipiB He3aKOHHO-BUIOTOBTeHOI KOHTpadakTHOI mponykuil Came B 3amex-
HOCTI BifJ IpaBWILHOCTI BH3HauYeHHA posMipiB HesaKoHHOTro obiry sasHaueHMx
B ¢T. 203-1 npenMeTiB, saleXuTE Te, 4ka Oyhe mopylleHa CIPaga - KPMMiHalb-
Ha YH aiMiHiCT paTHBHA.

MokHa BiOMITHTH, LIO Ha CBOTOOHI B YEpalHi € Oicei pesyneraru B cepi
NpOTHAIT HesakoHHOMY ofiry OMcKiB A4 NasepHHX CHCTeM SUMTYBAHHA:
Vkpaina Mae Ginbli-meHIn edeKTHBHY sakoHOOaeuy Baszy nna GoporsBu s
HipaTCTBOM,; pO3pobleHa KOHUENIIA PO3BHTKY JAepAaBHOI CHMCTeMH MpaBoBol
OXOPOHM IHTelMeKTYanbHOI BlacHOCTI Ha 2009-2014 pokm, 3HAYHO MOCHTEHO
KOHTpOIb 3a BUPOOHULITEOM | POSNOBCIOIKeHHAM ayIio, BITeon podyKUii, 1o
MICTHTE 00 €KTH aBTOPChKOIC IpaBa i CYMIKHMX NpaB, Jepiasa JOKIagac BCix
3YCUIIE O BUKOPIHeHHS 3MOBKMBaHb ¥ ocepi iHTeNeKTyalbHOi BIacHOCTI.
Arle mop4n, 3 LM Mepel HAalLIOK OepKaBok) CTOfTh 3aBJaHHA ILOOO iHTerparii
B CBITOBe eKOHOMIYHe Ta KYIETY PHE CIIiBTOBapHCTBO. A LEOro, 3riffHO Hpoe-
KTY KOHLIENIL{ POSBUTKY OepkKaBHOI CHCTeMHM MPaBOBOT OXOPOHM iHTeleKTya-
NBHOT BlacHOCTI Ha 2009-2014 poku, MoBUHHO BYTH yIOCKOHAIEHO YMHHE
3aKOHOOABCTBO B Gpepi iHTemeKTyanbHOL BIacHOCTI. 3MiHM 0 MMHHOTO 3aKO-
HOOABCTBa ¥ cipepl IHTeNeKTyanbHOI BIaCHOCTI MaloTh GyTH cpsAMOBaHi Ha:

- ajanTalil HalioHa/ILHOIC 3aKOHOOABCTEA IO 3aKoHoOaBcTBa €C;

- IpuBeJeHHs 3aKOHOOABCTBA 3 IUTAHb iHTeNeKTyaNlbHOI BIacHOCTI ¥
BiONoBigHICTE 10 LMBinbHOTO KOTekCy YKpalHi;

- YAOCKOHANeHHA HOPMAaTHMBHO-NPABOBOI Gasi eKCIepTHsH 3adBOK Ha
OB’ EKXTH DPOMMCIOBOT BTACHOCTI;

- NOCHIIEHHSA 3aKOHOTABUOr0 3axXHCTY IpaB iHTeleKTyalbsHO! BTacHOCTI;

- 3aBesnedeHHA Y3rOMKEHHA AaKTIE HALIOHANIEHOTO 3aKOHOMABCTBA B ocpe-
pi iHTenmekTyanpHOI BIacHOCTI MiXk cololo Ta Y3TOMKeHIcTh HAliOHATBHOTO
3aKOHOOABCTBa B odpepi iHTeNekTyaTbHO! BIACHOCTI 3 3aralbHHM 3aKOHOMABCT-
BOM YKpaiHIf;

- CBOEUACHe BpaxyYBaHHA y CTelliaTbHIX 3aKkOHax ¥ cdpepi iHTemeKTyaTb-
HOT BIIACHOCTI 3MiH, 110 BinOyBaloTHCd ¥ MUKHAPOOHOMY HpaBi;

- BIOCKOHATI@HHA IMPaBOBMX MEeXaHi3MIB eKOHOMIYHOIO CTHMYyTIOBaHHA
TBOPYCI ITpalLi;

- IPMETHAHHS, B Pasi DOMITBHOCTL, 0O HOBMX MiXKHAaPOOHMX TOrosopis [6].
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Ha Hamy nyMKy, sTificHeHHd €T HM3KW MepcleKTHBHUX 3aBTaHb YacT-
KOBO HPHCKOPHTE CTAHOBTE@HHA IMBLTIS0BAHOIO PHMHKY IHTelTeKTyalnbHOI Bila-
CHOCTI, Ta DONOMOXKe YKpalHi YBIlTH OO €BpONElichKOL Ta CBiTOBOL iHTeNIeKTY-
ambHOI CITUTBHOTH.
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MLIT. MraaTenko
ACIMPAHT Kadpemphl YTOMOBHOTO Ipaka
{O0eCrKAR REHIIORAABHAR 10PUOLHECKAR aRAdeMIEA, VRpauH)

MOMEHT BO3HMKHOBEHMA YTONMOBHOW OTBETCTBEHHOCTH
M NMPHMHOUAI MTPE3YMITIMM HEBMHOBHOCTH

YronosHas oTBeTCTBRHHOCTE CTPOTO OrpaHirieHa Bo BpeMeHn. IloaTomy
BaKHO B IepPBYI) Ouepeldb O pedelUTh, KOrda OHa Ipodsidercd. MoMeHT Bos-
HUKHOBeHMA YTOMOBHOW OTBETCTBRHHOCTH YUeHHe CBASHMBAIOT ¢ PasIITIHEIMIM
obcrogrenecTeaMis 1) ¢ coBepilieHHeM NpecTyleHud (Kosauenko VLA [1, ¢ 69],
HNerkuna H.C., Yyrynuxos M.M., Cononanos 1O.B.), 2) ¢ npusteueHueM B
Kauectee obsumaemoro (Mruatos A.H.[2, ¢.76], Mapues A.M, Ctpyuxos H.A.),
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3) ¢ mpuMeHeHMeM Mep IpolleccyaneHoro HpecedeHnd (Haymoe AB), 4) ¢
BHHeceHHeM oOBHMHUTeNbHOTO npurosopa (Kpusonanos I.I, Canrance AV
[3, c. 62]), 5) ¢ BCTYIIIEHMeM HNPUToBOpa B 3aKOHHYIO cily (Kponaues H.M.,
HlepGanos B.B., Maporynosa I1.J1. [4, c. 108]).

TpanMIMOHHHTI BOIIPOC O MOMEHTe BOSHUKHOBEHMA YTOTOBHOW OTBETCT-
BeHHOCTH, OTBTH Ha KOTOPHH CTONMb PA3THMHH, 9TC MCIePIHBAKT Boe MOTH-
YecKH BOZMOKHEIE BAPHMAHTEI (COBePLIEHIe MTPecTYIUTeHMS, BosOyKIeHIe yIono-
BHOTO Tefla, IpHBIedeHHe B KauecTse OBBIMHAEMOro, M3dpaHie Mephl Tpece-
4eHuA, BrHeceHHeM OOBHMHUTRTBHOTO NPHIOBOpa, BCTYIVIeHMA MpHIOBOpa B
3aKOHHYK) CHITY), CBOIUTCA IO CYUYECTBY K BOIPOCY O TOM, UTO TaKOe YIOIOB-
HasA OTBETCBeHHOCTE, KaKOBa e CYLITHOCTD.

MHOXeCTBEHHOCTE MHEHMHE 110 MOBOAY MOMeHTa BOSHMKHOBEHIM YIOIoe-
HOW OTBETCTBRHHOCTH CBA3AHA C PasTHMIHBIM MOHMMAaHMeM COOepAaHs yro-
NOBHOW OTBETCTBeHHOCTH. M mosToMy Ond Toro, 4To0H apryMeHTHpOBAaThH
CBOK TOUKY 3peHUA O MOMeHTe BOSHMKHOBeHMA YTOTMOBHOM OTBeTCTBEHHOCTH
HYAKHO CHavasa oNpede/IHThCA ¢ IIOHATHEeM YTOMOBHOM OTBETCTBEHHOCTH.

B coBpeMeHHOI YTONOBHO - IIPABOBOM NTMTepaType YKpauHbl ofiienpy-
HATOTO MOHATHA YTOIOBHOW OTBETCTBRHHOCTH HeT. He BIapaAck B MOmeMMKy
OTMedy, 4TO 0 MOEMY MHeHMK, OHa MpelcTasideT coGolt O0MH 13 BHMIOB yIO-
TOBHHX OXPaHMTeNBHHX NPaBOOTHOIISHHF, BO3HMKAIOLIMX ¢ MOMeHTa coBe-
plleHHd OpecTYIUIeHHA | NpeKpalJAlolIxcA ¢ MOTalleHeM WTH CHATHEM
CYAMMOCTH.

IMoka ke CTOMT KOHCTATMPOBAaTE, YTO HECMOTPd Ha HOCTATOYHO MIIOOO-
TEOPHHe M3BICKaHMA B obmacTi ¢hunocodm, colMOTOIME M OPUCIPYaeH-
MM, yIeHue of YromoBHON OTBETCTBRHHOCTH MMeeT JOCTATOUHO MHOTO THC-
KYCHOHHHX MOMeHTOB. Tak, HanpuMep, B.T. Basumnes, mpusHaBad MHCTUTYT
YTOTOBHOW OTBETCTBRHHOCTH B KauecTBe BUIOBOTO MHCTHMTYTa KoOpPHIHIeCKOH
OTBETCTBEHHOCTH, OTMeYall, UTO OH, TTABHHM 0BpazoM, CHellMaTU3HpyeTcsd Ha
OCYILIECTB/ICHH M KA PaTelTbHOW PYHKIMH IpaBa.

IM3HauaTbHO B HAYKe COBETCKOTO YTONOBHOTO Ipapa YIOTOBHYI OTBETCT-
BeHHOCTh OTOKIRCTEAATH TG0 ¢ BHHOW, MTHOO ¢ HaKasaHMeM 3a CoBepllleHHOoe
HNpecTyIUleHMe. Bsrda Ha YTONOBHYR OTBETCTBEHHOCTH KaK Ha HaKasaHMe
HMeeT Haudomnee YHCIO NpHBepKeHLIeB B Hayke YTONOBHOTO Ipaga [5, . 66]. 1
3TO BIOMHe OOBACHUTENbHOR ABMeHue. B OHTOBOM moHMMaHuM ¢pasa "npi-
BlleYeH K YTOMOBHOW OTBETCTBRHHOCTH" BCella acCOIMUPYeT I € BhlpakKeHIeM
"HakasaHue". Ho QOKTpiHa He MOKeT OIMPAaThCA TOTBKO Ha MHeHHWe PATOBOro
obuiBaTenA. BesycnopHO, OHa JOKHA MOTH Janblle, MPOHKMKAA B CYLIHOCTE
TOTO MM MHOTO ABTeHuA. 1 ¢ aTHx mosuiii GHTOBOe MHeHUe He COBCeM CoT-
nacyercs ¢ YroTOBHBIM 3aKOoHOM. Tak, pasmen IX HocuT HamMeHoBaHMe "0CBO-
GoageHMe OT yIOMOBHON OTBeTCTBeHHOCTH", a pasgen XII - "oceoboxaenue or
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HaKazaHA 1 ero oTORIBaHMA". AHATHS CTATel YKa3aHHBIX Pa3lenos NO3BO-
eT yTBep/KIaTh, UTC OCBOOOKIAA MHIO OT YTOMOBHOW OTBeTCTBEHHOCTH, MBI
TeM caMMM 0ceOBOKIaeM ero M oT HakazaHisd. Ho ocBoBoxIeHa oT yrolnos-
HOTO HaKa3aHMA He O3HayaeT ocBobOKIeHUA OT YTOMOBHOM OTEeTCTBEHHOCTH.
CrienoBaTelTbHO, OTOXIECTBIeHMe YTOTOBHOW OTBETCTBEHHOCTH ¢ HaKazaHMeM
He COoBCeM MPaBIbHO.

C MOMeHTa COoBepLIeHMd NPecTYINeHnd ¥ NPecTYIIHMKS, TOMHUMO KOM-
MMekca CyIIECTBOBARLIMX 0B43aHHOCTEN, KAk MOOTO IpakgaHMHA, 4leHa
obIIecTEa, MOABNACTCA JONOIHUTeIbHAA OOASAaHHOCTD. CregyeT COrmacHThCA,
uTo oBA3AHHOCTE - 9TO BeelIa HeNPUATHOCTL, Hekoe obpeMeHeHHe, MaNeHb-
Koe "Hacwime” Haf AKeTaHMAMHM U BOTeN.

O0A3aHHOCTE BOSHMKAET M CYIIECTBYeT 00beKTHBHO, HE3aBMCHMO OT BO-
U M KenaHuAa CyObekTa. OH MOKeT MCIOTHUTH 3TY O0A3aHHOCThL, MOMKeT
VKIOHATBCA OT €€ UCTIONHeHMA, HO OT TOTO, UTO THIO YKIOHIETCA OT BRINON-
HeHMA O0A3AHHOCTH, OHa He MCUesHeT. Y NMHIa, COBPIIMBILIErc IpecTyILie-
HHe, BO3HMKaeT 00A3aHHOCTh NONYIUTE TO, ITO NPelyCcMOTPeHC 3a COBepILe-
HUA TpecTYIUTeHH,

OnHako, IpHpoJa yKasaHHON O0A3AHHOCTHM MHOTMMM aFTOpPaMM pack-
pHBaeTca 1o - pasHoMy. Tak, Kapnymns M.IT. u Kypnaunocki B mon, yro-
TOBHOW OTBETCBEHHOCTBHIO MOHMMAKT "00A3aHHOCTE BHMHOBHOTO AMIA JaTh B
VCTAHOBIEHHOM MOPaake OTUET B COBEPIIEHHOM MM IPecTYIUTeHMI: TIOTBepr-
HYTECA ONpedeneHHHM MpaBoOTpaHMIeHMAM, BHTEKAICUTUM U3 YCTaHOBIeH-
HOTO HopANKA pellleHid Bopoca 08 OTBeTCTBeHHOCTH, BHTE 0CYKIeHHEIM OT
MMEeHH FOCYIApCTEa M IIOHeCTH 3aclly KeHHOe HaKasaHue" [6, ¢ 21].

Hyraee A.IL e onpepgenseT ee KakK "00A3aHHOCTE OBITH MO BEPIHYTHM
HeGNaronpUATHEIM MOCTEICTBHAM, HACTYIIALIMM B pesyTibTaTe COBeplIeHMs
MpedyCMOTPeHHOTO B 3aKOHe NPecTyIIIeHHA U BHPAKAICIIMMCA B TPHM3HAHMH
MUA BMHOBHBIM B COBePIIeHUM NPecTYIVIeHUA, OCYKIeHMH OT MMeHH ToCy-
JapcTea, HasHAYeHMH M NPUMeHeHUM YTOTOBHOIO HakasaHuA IO IPUIOBOPY
Cyda, UTO BledeT 3a codol Mpu3HaHKe Tuila cyauMemM” [7, ¢ 13].

Bpannmu JL.M. yTeepKOaet, 4To yronopHadA OTBETCTBeHHOCTD "MpencTaB-
ngeT coBol OCHOBAHHYIC Ha HOPMax YTOTMOBHOTO Npaka OO43aHHOCTE THILA,
COBEPIIHEILIETO MPecTYIIeH e, MOAIeKATh JeRCcTEHI) YTONOBHOTO 3aKOHA TP
HaTHYUM B JeFICTBHAX BMHOBHOIO NPedyCMOTPeHHOTO 3THM 3aKOHOM COCTaBa
HOpecTyIUTeH ",

Orypuos H.A. B cBoe BpeMsa ONpedenun YIOTOBHYK OTBETCTBeHHOCTH
Kak "OpeMda IPUHYIHMTETBHO - BOCIIMTATENEHBIX Mep, (PakTHUYecK BO3Tarae-
Moe opraHaMi IpaBoCcyIMA B COOTBETCTBHM ¢ YTOIOBHHM 3aKOHOTATeThCTBOM
Ha JTMIO, COBepLIMELIee IpecTyIUIeHNe - NpecTyIHNEa. Henkza He cornacHTe-
CA ¢ JaHHM yTBepKIeHneM, C TOUKH 3peHMA ASHKOBOTO aHamM3a YronosHas
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OTBETCTBEHHOCTD CBAZAHA ¢ OMpeTeleHEME HeyToBcTRaMU, KOMITTEKCOM Mep,
COSTAIOIIMX OTA NPeCTYITHUKA YCIOBHA JMCKOM{POPTHOCTH.

MBI He MOKeM MOTOKHTETBHO OTHOCHTBCA K COBepILIeHHBIM MpecTyITe-
HUAM Tak, KaK OHM HAHOCAT Bped oOLIeCTBeHHHM COTHOMIeHMAM, ODIIeCTBY.
€To KOHKPeTHHM WieHaM. MH He MoxeM o0oBpdTh TULI, COBepPILIMBILIMX Mpe-
CTYIIeHuA, KakuMu Ol HHM OBITM MOTMBM MX COBeplleHMA. Copepiliad mpe-
CTYIUIeHHe MPOTHB KOHKPETHOTO 4leHa oBllecTea, BUHOBHHI TeM caMMM
MocaraeT Ha Bee oBIIEcTBO, eTO OTHOIIEHUY. [ocymapeTeo B THIle YIPaBOMO-
YeHHHX OpPraHOB BRICTYIIAeT B KadecTBe FallMTHMKa ODIIRCTBeHHHX YCTOSR,
obmniectsa. B yronosHoOM npollecce OHO OeliCTBYeT OT MMeHHM O0LIecTea, Kak OH
IO ero NOpyIeHHIo. A MO3TOMY OCYKIeHMA NPecTyIHUKA MMeHeM rocydapcT-
Ba (paKTHUYECKH O3HAYaeT, UTO MOBeleHMe MPecTYIHMKa M UM COBePIlieHHOe
JeAHUe He oTo0pAeTcA OBIIRCTEOM, CCYATACTCA MM,

Ha ocHoBe BBIIEH3TOXEHHOTO MON YTOTOBHOW OTBETCTBEHHOCTRIO CTe-
AyeT NOHMMaTh OBAAHHOCTL THIA, COBePLIMBIIEro OOLIRCTBeHHO ONacHOe
JeAHMe, comepsKalllee NPHM3HAKM COCTABa NpecTYIIIeHWA, NpelyCcMOTpeHHHe
YIONMOBHEIM 3aKOHOM, MpeTepleTh HeGnaronpHAaTHeIe TOCYTAPCTBEHHO - Ipa-
BoHe nocnencTeia. Kakum obpasom gaHHOTO pota obA3aHHOCTE OyIeT peanit
30B4HA - BOMPOC COBEPITeHHO MHOTO MIAHA.

B Kmaciyeckon MKoMe yromoBHOTO NpaBa yyeHue of OCHOBAHMM M MO-
MeHTe BO3SHHMKHOBeHUS YTOMTOBHOW OTBETCTBEHHOCTH MOKOWTCA Ha dunocode-
KOM YUeHMH 00 OCHOBAHISIX COMMANBHOM OTBeTCBRHHOCTH UelTOBeKa 34 CBOM
NocTyIKH. COrMacHO 3TOMY YUeHHUK) OTBeTCTBEHHOCTh (TI0BYIO) clledyeT Bos-
naraTk TONBKO TOTHa, KOIda ¥ cyObekTa BHIa cBoBona HOOpa moBeneHud, TO
eCTh OH MOT TIOCTYIUTE B COOTBETCTEHMM ¢ TpeOOBaHMAMM 3aKOHa, HO UTHOPH-
POBAT 3TY BO3MOXKHOCTE. 2Ta JUIEMa COBYIHA OTHOMY U3 OCHOBHEIX BONPO-
CoB pumocodpitr - BOpocy © cBoGOIe BOMM, B OTBETe Ha KOTOPHF MOKHO BH-
JeUTh 3 OCHOBHHX Teophu. [lepBad - chaTamucTHuUeckasa - Npellonaraer
HKeCTKOe JaBeHue obCTOATETCTE Ha MOCTYNKK YeI0BeKa, U OTCYTCTBHE KaKOw -
nudo ceobonbl BHBopa. Bropad - MHIeTepMHMHMCTHYECKAD TEOPUs, OCHOBOIIO-
TOKHHMKOM KOTOPOH ABTAeTcA 3. KaHT, mpeanonaraeT aGcomioTHYIO CBOOOOY
BOIM, He 3aBUCAILIYIO OT BHEIIHMX YCTOBMIA W OOCTOATENBCTE. OCHOBAHMEM
OTBETCTEHHOCTH B TAKOM CTydae OyHeT ABNATHCD 371ad BOIA NpecTyNHMUKa. M
MocnenHsad, OeTepMHHMCTINeCKaA Teopuda (. BHrenwc), OCHOBHEBAeTCA Ha
NPUYMHHOA 00YCTOBTEHHOCTH COBHaHHMA M BOTH YellOBEKa, a SHAUMT M ero
MOBeMeH M, OKPYXKAIOLIMMH eT0 YCIOBUAMHM, ero NOTpeSHOCTAMM M COLTMATh-
HBEIM OIHTOM.

MoMeHTOM BO3HMKHOBeHUA YTOMOBHOM OTBETCTBeHHOCTH eCTh MOMEHT
COBepILieHUA pecTYIUIeHHd. 2TO YTBepKIeHHe B IOTHOI Mepe COOTBETCTRYeT
MpedcTapIeHHo O NpaBOHAPYIIeHUHM, PasHOBMIHOCTBI KOTOPOTO ABMAETCA
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HNpecTyIUIeHHe, KaK KDPUIUecKoM (hakTe, MOPOKIAKILIEM IPaBOOTHOLIEHS
U YTOTMOBHYIO OTBTCTBeHHOCTh.

[MpecTynneHue - akT COIMMATEHOTO B3aMMOTeRICTBIA. COBEPIIMB MPecTyI-
Hoe JeAHMe, TULIC Heu30eKHO BCTYNAKT B OTHOIISHMA ¢ OpPYTHMMM JHOTbBMIL
HHTepecH KOTOPHX MPH3BaHO 3alllHMILATE FOCyAapcTeo. Bpam nm y koro ects
COMHEHMA B TOM, YTO B NOTODHOW CHMTYaIMH TOCYOAPCTBO MMeeT IpaBe BO3-
NOXKUTb Ha JHILO, COBEPILMBIIee IMIPecTyIlieHne, BpeMd ocyKIeHUd, Hakaza-
HUA U CYOMMOCTH, a OHO, B CBOIO OUepellk, 0B43aHHO IpeTeplieTh ITH IocTenc-
TBH: CBORTO NMpecTYOHOro nosedenud. Takad cBish MeXIY TOCYOApCTBOM M
MPecTYITHMKOM HOCHMT IPaBOBON xapakTep. ClenoBaTelbHO, (PaKT coBepillle-
HUA MpecTyIIeHuaA NOPOKIAeT YTOA0BHOe NpPaBOCTHOIIeHMe. YEKazaHHHe
npaso M oB43aHOCTE BXOIAT B eTO CcOOeKaHMe. 3aKpelllleHHad B MCTOUHHEKAX
YTOTOBHOTC NpaBa 00A3aHHOCTE MHIA, COBRPLIMEBIIRTO MPeCTYIVIeHMe, TogBe-
PTHYTECA OCYKIEHHIO, HAKasaHUIO M CYOUMOCTH U eCcThb YTOTOBHOW OTBETCT-
BeHHOCTBIO. JBMAACH eTeMeHTOM COMePAKaHMA YTOMOBHOTO NPaBOCTHOIISHMA,
OHa TOXKe TOITOMY BOSHHMEKAST C MOMEHTOM COBePIIeHHA MPeCTYILTeHHML.

MomMeHTOM BOSHMKHOBEHMS YTONOBHOW OTBETCTBEHHOCTH  ABI4eTC
MMeHHO (PAaKT COBepILIeHHA MPecTYIIeHMs. YCTAHOBIeHMe OpraHaMu J05Ha-
HuA, cledopaTeneM WIKM CYOOM NPU3HAKOB IPecTYIUIeHMA He PaBHO3HAUHO
BHACHeHMIO BOIIPOCa O peaTbHOCTH COBRpLIeHHOTO MpecTyIneHms. Oumdod-
HO BHHeCeHHHH NpPHUIoBop He “"OTMeHdAeT" peallBHO COBepILIeHHOTO MpecTyIl-
TeHUA ¥ He JenaeT ero pealbHOCTHIO (Takad oMbka BooOIlle He MOpokIaeT
YTOTOBHON OTBETCTEBEHHOCTHM M MOXKeT pasleHMBaThCA Kak mpowuseon). M Ha-
MPOTHB, ecTH NpecTYIIIeHHe COBepIIeHO, HO OpraHH NOSHAHWA MM CIelcT-
BHA He OGHApYAMIM ero, yromoBHaA OTBeTCTBRHHOCTH CYIIRCTBYeT, Tak Kak
coBepllleHie MPecTYINIeHMHA eCTh O0beKTHBHAY PeallEHOCTE, KOTOopad TO/LKHA
OHMThL Mo3HaHa M YCTaHOBMeHA CIeICTEMeM ¥ cyToM. OOHUM M3 apTyMeHTOB
MPOTHBHUKOB TEOPHM O BOSHMKHOBEHUH YIOMTOBHOW OTBETCTBEHHOCTH B MO-
MeHT COBepIlIeHHsA NpecTyeHua Apnaerca 4. 1 1. 62 Koncruryumm Ykpar-
HEl. OOHAKO HazBaHad TeOpPHS HM B KOS Mepe He BCTYHaeT B MPOTHBOpeYHe C
YKasaHHOW CTaTherl, TaK Kak B JAaHHO! HOpMe pedb UaeT O TpebosaHui oobe-
KTHBHO U CIIPABEITHBO PelllaThk BOIPOC © BHMHOBHOCTM MIIHM HEBHMHOBHOCTH
MuLa B cOBePIIeHMH MM MpecTyIUTeHMA. MoMeHT BOSHUKHOBEHHS YTOTOBHOM
OTBETCTBEHHOCTTH He COBMATaeT M MPaKTHIecKH He MOKET COBIIAaTh ¢ MOMeH-
ToM O(hHMIIHANEHOTO MPH3HAHKMA JTMIA BUHOBHEIM B COBEPILIEHHM MTPecTyILle-
HUA M IpPHUMeHeHHA K HeMy COOTBeTCBYI0ILeTO HaKa3aHMs.

HekoTopHe yueHHe CUMTAKOT, 4YTO MPUEBTeYeHMEM K YTOIOBHOW OTBETCT-
BeHHOCTH eCTh NPUBIeIeHue THIA B KadecTse OOBMHASMOTO. A TIOCKOMBKY
NPUBTEYb MOKHA K TOMY, UTO YKe eCTh, NPHBIIedeHle K YITOTOBHOW OTBETCT-
BeHHOCTH O3HaUaeT, UTO 3Ta OTBeTCTBeHHOCTh BOSHUKAET PaHBbINR, UeM JTHIC

121



MPOBITEMH PEROPMYBAHHSA KPMMIHAJTBHOT FOCTIALII:
YKPATHCBKMI KOHTEKCT I MDKHAPOIHWIA JOCBIA

NPUBIEKAETCA B KauecTBe 0OBHHASMOrO, BEIHOCMTCA OGBHMHMTENEHBIN [TPHIO-
BOpP, IPHIOBOP BCTYNAST B 3aKOHHYK CUTy. OHa MOABTASTCA M [0 MpHMeHe-
HUA Mep MpecedeHHd, Tak Kak, Io ofMeMy IpaBuLy, ¥TH Mephl JOTKHH IpH-
MeHATHCA TOIBKO MM B OTHOIIeHM M OOBMHASMHX, TO eCTh IOCTe IpUEIeTe-
HUA K YTONOBHOW OTBETCTBEHHOCTH.

JakoHOTATeTh NPAMO CBABHBACT BOSHUMKHOBRHME YIONOBHOW OTBeTCT-
BeHHOCTH ¢ MOMEHTOM COBepIIeHMA NpecTyIneHud. CBOKO MHCTE OH BRIPASHIT
B T. 22 VK Ykpauns. B cooreeTcTBHM ¢ 4. 1 3TOW ¢TaTbi YIOIOBHON OTBETCT-
BeHHOCTH TMONJIEKUT JIULIC, AOCTHILIeE KO BpeMeHM COBRPIIeHMA IpecTyILie-
HUA LeCTHANIATIIeTHero Bospacta. CorfacHo 4. 2 ¢T. 20 YK Ykpannu nuia,
JOCTMITINX KO BPeMeHM COBepILIeHMA NpPeCcTYINIeHUA 1eTH PHATUaTHAeTHero
BO3pacTa, MOATEXAT YTONOBHOM OTBETCTBEHHOCTH 3a HEKOTOPHE MpecTyIlle-
HuA. Taxum obpasoM, 3akoHOTATeNb 00OCHOBAHHO CIUTAeT, 9TC TOUKOF OTC-
YeTa YrOMoBHOM OTBETCTBEHHOCTH CTTYKHT MOMEHT COBPLIEHISA TIPECTYITTEHHS.

Bpems mogBleHuA Mpab AHMIA, COBRPIIMEBIIETC MpecTyIneHNe, Ha Mpu-
MeHeHMe K HeMy IocyJapCTBeHHOTO MPHMHYKIeHNA, KOTopoe OH COOTBRTCTBO-
BANO THKECTH COMEAHHOTO, ero THYHOCTH M 00CTOATENLCTBAM Oefa, CMAMYaio-
LTHMM M OTATIAIIHMM OTBeTCTBEHHOCTD COBINagaeT <O BpeMeHeM BOSHMKHOBe-
HItA YTONOBHOW OTBETCTBEHHOCTH. M ecnii nocTedHee ONMpelenaTh MOMeHTaMIM
OpuBIeIeHMA B KadecTee OOBMHASMOTC, NpPUMeHeHUA Mep MpoHeccyanbHOTo
HpecedeHys, BelHeCceHMA OOBMHUTENEHOTO IIPUToBOPa, BCTYILUIEHUA €ro B 3a-
KOHHYK CHIY, OKaXKeTCsA, UTO 3TO NPUBETeT K MCKLKeHHOMY MpelcTaBTeH o
0B YrolnoBHHX NPaBOTHOLIEHMAX, IIPaBaxX THYHOCTH B YTOMOBHOM IIpoLlecce I
MX YLIEMTEHHK Ha MPakTHEE.

CosgaeTca MITIOSHA 3aBHCHMOCTH TOTO M IPYIOTO Npaga, a Takke obasa-
HOCTefl OT JeATeTbHOCTH MPaBOlpPHMHUHHTETbHEX OPTraHOB, XOTHA Ha CAMOM
Jeme B Mx OCHOBE MeKHMT YCTaHOBIeHM: JaKTa COBePIIeHHA TUIIOM MpecTyII-
neHuA. 3aBIyRIeHMA Ha 3TOT CUeT TOLKHOCTHH X T, M IPABOHAPYITHTeT el
MOTYT MPHEBECTH K HeyKeTaTeTbHHEM MOCTedCcTBIAM 1A obeHx CTOPOH Tak, Kak
OBBeKTHHBIMI MOMEHT - BPeMs COBepILIeHWA IpecTyIleHUd - MOOMeHdeTed
pasIMIHHEMKE CyOheKTHBHHMM obcToAaTenbcrsamit. B.3. Jlykalnesird cripases-
THBO 3aMeTI, YTO OPTaHH JO3HAHUA, CIeICTeid, NPOKYPaTYpPH ¢yl "He MO-
TYT B pe3yNIETaTe CBOCH OeATeTbHOCTH CO30aBaTh YTONOBHYIO OTBETCTBEHHOCTE
ONpedeneHHH X JIUIL, @ MOTYT TOMBKO €@ YCTAaHABTHMBATh".

HanHaA Dosunymd BedeT K CTHPAHUIO TPaHM MeXTY SaKOHHBIM M He3a-
KOHHBIM TpMMeHeHueM Mep rocydapcTBeHHOTO NpHHyX IeHuA. ITuio, Hesa-
KOHHO NPHBIeYeHHOS K YTOMOBHOM OTBETCTBEHHOCTH, MOKET MONBEPTHYThCA
OTOEMbHHM MITH JaKe BCeM HeTaTMBHHM NOCTeICTEHAM ~ OHTh OCYKIeHHEIM,
OTOHBATE HAKazaHMe, CUMTATbed CyAuMHM. Ho Gumo 8wl olmmubkol OyMars,
ITO CHC TeM CaMHM Heclo YTOTMOBHYIO OTBeTCTBeHHOCTh, MTOCKOMBKY B CHIY
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OPAMOrO YEazaHUs 3aKOHOJATeNd YTONOBHAA OTBETCTBEHHOCTh MOXET BO3NA-
raThcA ML Ha IO, COBepLIMBIIee MPeCcTyIIeHMe, TO eCTh Ha JeNCTBMTe-
TBHOTO MPecTYIMHHKA,

Cornacro 4. 1 ¢t 88 YK YKpauHH nuno, ocyKOeHHOe 3a CopepLIeHHOoe
HOpecTYIUTeHHe, CUMTAeTC CYOMMHM O JHA BCTYHNeHHd OOBMHUTETBHOTO
MPUroBopa CyJa B 3aKOHHYK CHITY OO MOMEHTa MOTarieHus WM CHATHA Cy-
OUMOCTH. B 3akoHe MpenycMOTPeHO HEeCKOMBKO BMIOB 0cBOBOKTIeHH THIla OT
HaKasaHuA. B coorsercTBlM ¢ 4. 3 cT. 88 VK VkpauHu mune, ocsoGoxOeHHO
OT HAKa3aHMA, CUMTALTCA HeCydMMBIM. ECTH cOrmacuThea ¢ TeM, UTO yTOmoB-
Had OTBETCTBEHHOCTh BOSHMKAeT ¢ MOMeHTa BCTYILTeHMS MPUTOBOPa B 3aKOH-
HYIO CHIY, OPHIeTHCA HPHSHATE, UTO B Cydae OCBOOOKISHMA OT HaKasaHMA
OHA TYT JKe U IMpeKpallaeTcs.

Tak, cr. 2 YK VkpauHw rmacu, 4To “"oCHOBaHMEM YIOJIOBHOW OTBeTCT-
BEHHOCTH ABMMeTCd coBeplieHMe TMLIOM OSIIECTBEHHO OMAacHOTO AedHI, CO-
Jepskallerc COCTap NpecTyIneHHs:A, MpedyCMOTPeHHOTC HacToammM Komek-
com.” Kak M3BeCTHO, B Mpage oI OCHOBAHMEeM CelyeT MIOHUMaTh TaKoe ABIe-
HIfe, KOTOpOe BIIeYeT 3a co00M HACTYIUIeHHe KAaKMX — THO0 NocnecTBH L

CnefosaTebHO, BO3MOKHA TH CUTyallMs, KOITAa OCHOBaHMe YTOMOBHOW
OTBETCTBEHHOCTH HAMMIIO, a YIONOBHAsA OTBETCTBEHHOCTh He BOSHMEKAECT! -
PasyMeeTca, UTO Takoe MONOKeHM? IPOCTO HeBOsMOKHO. TToueMy sosOyxae-
Tcd YIONOBHOE Oeno? - [ToToMy, YTo MMeeTcd OCHOBaHKHe YToMOBHOW OTBETCT-
BeHHOCTH, 4TO PealH3YeTca B YTOMOBHO - [IPOLIeCCYaIbHON popMe NoCTaHOB-
neHueM O Bo3OYKOeHMH YTONOBHOTO MOefla. YTONOBHAag OTBETCTBEHHOCTb -
KaTeropid oBpekTHBHAA, a OCTAHOBKA (pakTa ee CYLIeCTBOBAHUA B MPIMYIO
3ABUCHMOCTE OT TeATeTbHOCTH OPTaHOB NPaBoCcyausa NpedcTapaeTcs] He COB-
ceM OMpPaBIAHHON ¢ MeTONOMOTHYECKOM TOUKH 3peHisd. KpoMe Toro, BosHIKa-
eT BONpPOC © TOM, Ha OCHOBAHMHM Uere M IPHUBTeKaeM JTHLIO K YTOIOBHOM
OTBETCTBEHHOCTH, KOTOpOe pdf, TeT cKpbiBatocd OT cyda M cledcTsud? OTser
MOXKeT OHTH TOMBKO OOMH — Ha OCHOBAHMM TOTO, UTO CYLIECTBOBAIO OCHOBA-
Hi{e YTOMOBHOW OTBeTCTBEHHOCTH W ¥ JTHIIA CYIIRCTBOBATA YTOMTOBHAA OTBETCT-
BeHHOCTb.

A ¢ MOMeHTa yCTAHOBIIeHMS JTHLa, COBePLIHBLIETO MpecTyIe e, MOgB-
NFOTCA M OCHOBAHMA 114 ero NpHBTIedeHis K YTOTOBHOM OTBETCTBEHHOCTH.
3agepxaHMe ke NPecTYIHMER, eT0 JONPOC B KalecTee OOBMHASMOTO M MHHHE
Mephl YTOMOBHO - MPOIeccyalbHOTO NPHHYATeHNA, (PaKTHUeCKH TpHMeHse-
MHe K JHIY, COBePLIMBILIMY NPecTyIneHMA, OpraHaMM YTOIOBHON IOCTHITHIL
ABIA0TCA POPMON  peall3allii YIOMOBHOM OTBETCTBEHHOCTH, Peal3alii
TOTO, UTO CYLIRCTEOBATC B HATMIHML.

Mo 3TuM XKe IPIYMHAM Hellb3d COMMACHTECA C OTOXKIECTBISHHEM YIONO-
BHOW OTBETCTBRHHOCTH C HaKasaHWeM. YTOMOBHasA OTBEeTCTBRHHOCTE — 3T0 TO,
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UTO CyIecTByeT o0BeKTHBHO, HakazaHue - TONBKO OfHa 13 oPM ee BO3MOK-
Howt peammsalii. Kak u kakum oBpasoM BydeT peannsoBaHa yromoBHas OTBe-
TCBeHHOCTD, 3ABHCHT OT TOrO, BHIABTIEHO M MPecTYIUIeHHe W THIO, ero coBe-
PLIMEBIIE?, KAKOW TAKECTH OHIO COBepIIeHHOe JeAHue, KaKOBH xapaKTephc-
THKH 1 0COGeHHOCTH TNILA, COBEPLIMBETO IPeCcTYTHOE NedHUHe,

Kpome Toro, yronoBHHM M YTOTOBHO — MPOLIeCCYaTbHHN 3aKOHH pasmu-
YaloT KaTeTOPHM YLOTOBHOM OTBETCTBEHHOCTH M YTOTOBHOTO HaKA3aHWA, Mo-
JuepKHBad X HeUTeHTHYHOCTh, HakasaHMe - 3T0 TO, YTO HasHAUEHO CYOOM,
OHO MOABNAeTCA OnmarojapaA JeATelMbHOCTH CyTeOHBIX OpraHoB. YromosHas
OTBETCTBEHHOCTE MOABTAeTcA 00BEKTHBHO, B CHITY COBPLICHMS NedHUs, Cofle-
prKalerc Bee MpUsHaKM CcOCTaBa MpecTyI/IeHs], BaedeT 3a cobol MoABTeHue
YTOTOBHON OTBeTCTBEHHOCTH, TO He Beella JakKe IpecTyNIeHHe BIedeT 33
coDOM HaKasaHue.

CBoe MHeHM4 IO NOBONY MOMEHTA BO3HMKHOBeHU YIOMTOBHOW OTBETCT-
BeHHOCTH BhicKazan ¥ KoHCcTHTynHoHHHNA Cya, VKpaHHEL, M TAKMM MOMEHTOM
CYUTaeT MOMeHT BCTYIIeHMA OoOBMHMTeThHOTO MPUIoBOpa Cyla B 3aKOHHYIO
CHITY.

B.C. INpoxopos. H.M. Kponaues, A.H. TapGaraes nrmuyT: "Huxkakue Teo-
peTideckie KOHCTPYKIMKM He MOTYT MoKoTeOnUTE IPHHIKMIA "HHKTO He MO-
AeT DHTh IpU3HaH BMHOBHHM B COBePLISHMM NPecTyIIeHA, a Talcke IMoIpep-
TYT YTONOBHOMY HaKa3aHMIO MHade KAK MO IPUTOBOPY <¥Oa U B COOTBETCTBIH
¢ zakoHoM."... Tonbko OOBMHUTENLHBIFI NPUTOBOP Cyda, BCTYIMBIIMH B 3a-
KOHHYK) CHIY, BOITaraeT yTOMOBHYK) OTBETCTBEHHOCTh HA JMIO, COBEPIIIME-
Hlee NpecTypieHie." JTaHHAaA TOSUITHMA BOOTHE COOTBETCTBYET MHEHMAM COBETC-
KHX Y4eHHEBIX, KOTOpHe BHMHY PacMaTpuBasi, KaK OCHOBaHMe HeraTHBHOT yIomo-
BHOT OTBETCTBEHHOCTH. M MO3TOMY HeKOTOpBIE, COOTHOCS MPUHIMIT TPe3yM-
ML HeBMHOBHOCTH M MOMEHT BOSHMKHOBEHUA YTOMOBHON OTEeTCTBeHHOCTH,
TAKMM MOMEHTOM CUMTATH BCTYINIEHMS MPUIOBOPa CYIA B 3aKOHHY K CHITY.

Ho s10 nonoskeHme He COBCEM COOTBRTCTBYET CYILECTBYIOLIMM Peamiam,
JaHHaA TOUKa 3peHMd MPHCYILA TeM YUeHHBIM, KOTOpble OTOKTECTBIZIOT
HaKa3aHWe M YTOMTOBHY IO OTBETCTERHHOCTD.

YHacte 2 cratei 2 YK YKpalHE TOBOPUT HaM O TOM, YTO JTMIO CUMTAETCA
HEBUHOBHHM B COBepIlIeHMM NpecTYIUIeHHS M He MOXeT GBITh NOOBepTHYTO
YIONOBHOMY HaKasaHMIo, IIoKa ero BHHa He OygeT ycraHOBIeHa o0BMHMTETb-
HBIM MPHIOBOPOM CyOa.

[Tpaeo obBMHAMOTC OHTH CYTMMHEM B COOTBRTCTBHH C TPHMHLIMIIOM IIpe-
3YMIILMKM HEBMHOBHOCTH IIPeBpalliaeTcd B 00B43aHHOCTE OHTE CYIMMHEM, MO-
CKOTBKY YKa3aHHaA NpesyMITMA MOKeT OHTh ONpOBePTHYTa TOTBKC MPHIo-
BOpOM cya [8, ¢ 47]. M3 npMHIOMIIA OPe3yMIIIHKM HeBMHOBHOCTH BBITEKAKOT
A0 TOTOKeHMH, 3aKpelIeHHHX B KoHcTMTynmMu YEpauHH: o0pA3aHHOCTD
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JOKa3biBaTh OOBMHEHMS BO3TATAeTCA TOMBKO Ha Cy; HeyCTpaHMMBIE COMHe-
HUA B BMHOBHOCTH OGBMHAEMOro TOMKYKTCA B ero Honb3y. HegokasanHas
BHMHOBHOCTB OPUIMUSCKH PABHOSHAYHA TOKA3AHHOM BMHOBHOCTH.

3 aToro NpuHIMIOA cTedyeT, YTO OrpaHiueHNd Opas 1 ceolom, Tomyc-
THMHX B OTHOIISHMH NPeCcTYIHMKa, K OOBMHAMOMY He MOTYT IPHMMeHAThCA.
OOBHHsIeMHI He MOKeT OHTh yBOTIeH ¢ palOTH MM OTIMCIeH 13 y1e0HOTo
zapedeHH,

TMpMHLMI NpesyMILMHM HEBMHOBHOCTH He TOTBKO JaeT TapaHTHIO, YTO
obsuHAeMEI He Byaer HeoGoCHOBaHHO OBBIMHEH, HO ero TpeBGoBaHMA O Heco-
MHEeHHOW JOKA3aHHOCTH OOBMHeHMA M MCTOIKOBAHUHM HeyCTPAaHMMHEX COMHe-
HUTL B €0 IONB3Y HalleMBakT OpraHt rocyJapcTsa Ha 00beKTHBHOe, Gecnph-
CTpacTHOE YCTaHOBTeHHe 00CTOITeNECTE Tera, Be3 4ero HeposMOKHO OBOCHO-
BAHOE W CTIPaBelTHEOS PelleHHA Tefla CYI0M.

[TpesyMmima HeBMHOBHOCTH JOMKHa O0ecneduTh, 4To G K YTONMOBHOWM
OTBRTCTBEHHOCTH TIPUBTeKaTH TOMBKO THI, BUHOBHHX B COBepelleHMH Mpe-
crynnenuAa. Hu oguH BMHOBHEIFL He OOTKeH OHTh NPUBTLYeH K YIOMOBHOW
OTBETCTBEHHOCTH W ocy:kdeH (cT. 2 YTIK YkpauHH).

Kak BummM, HU OOHa 13 YTOJIOBHO - NPaBOBEIX MPpoBieM He MOPOXIana
CTONE 3HAYHTETBHOTO PacxOAKIeHNd BO B3INIMAaxX He TONBKO [0 YaCTHEIM BOII-
pocaM, HO M IO KOHURNTYanbHHM OCHOBaM, Kak 3TC CBA3AHO C BOMpPOCAMM
YTOTOBHOT OTBETCTBEHHOCTH.

APTyMeHTH MepedlcleHHble B JAHHOH paboTe MO3BOMAIOT MOMEHTOM
BOSHHMKHOBEHMS YIOMIOBHOW OTBETCTBEHHOCTH CUMTATh MOMEHT COBepILIeHMs
OpecTYIIeHMA, a Npe3yMIIUI0 HeBMHOBHOCTHM MOHMMATh, Kak obecrnevueHme
npas OOBMHASMOTO M MIPUBTeYeHHA K YTOMOBHON OTBETCTBeHHOCTH U OCYKTe-
HUIO THII, BMHOBHBIX B COBRPILIRHMU MTPeCTYIITeH M.
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1.0. KanMuKos
B.0. HAYATbHUKA HPHIMIHOTO BiamiTy
(Acoutania "Apbimpax", M. Jyzancex, Vipaina)

EKCIUTY ATAILISI KITBKOX OITEM:
JESAKI IMTPOBJTIEMV KBAMIPIKALIT 3/TOUMHY

ExcrimyaTtania Kinbkox OiTel € OTHMM 3 KBamidpikoBaHMX CKIamiB 3MO9H-
Hy, nepenBaueroro T. 150 KK Yipainn. Bil yTBOPeHHIT LINTAXOM dO0aBa HHS
[0 OCHOBHOTO CKJIany 3MouMHY, NepenBadenoro 4. 1 cr. 150 KK Ykpainu, ksa-
nidrikyIo4ol osHaKK "BIMHeHe oo KiThKox JiTer".

Ha mepimi nmornan taka Keadichikykoua 0sHaka He MOBMHHA BUKTHKATH
CKTATHOLIIB ¥ KPMMIHATICTIB i 9ac BCTAHOBMeHH:A 11 3MICTy, amxe, 3posyMi-
7O, IO IO eKCITYaTALIeo KiINBKOX MiTel MAcThCd Ha VBasi BUKOPUCTaHHA
npani geox abo Oinple giTer. Came TaKMM YMHOM POSKPMBAKTD 3MICT L€l
osHaku J1.B. Inekosens, M.V, Kopxancekmi, O.M. Omensuyk, LT, [Tomnagce-
ki, L B. Xoxmoea Ta O.I1. Wewm’ axoe. 3oxkpema LI [onnascekind nuie; "exc-
MTyaTallid KiMEKOX OiTel MOMArae ¥ MpOTHM3AKOHHOMY BMKOPHCTAHHI ITpalli
nsox i Gineme giterr" [1, ¢ 302]. 3 ouM TBepIKeHHAM BAXKKO He IOTOOMTHCE,
ane pasoM i3 TUM i 3ayBLKUTH, LU0 HPpH3HaUeHHAM KPUMIHaNbHO-TIPAaBOBOI
JOKTPHHU € He CTIMBKM KOHCTATALlid JOCHTE SPO3yMITMX MMOTOKeHE KPUMIHA-
TBHOTO 3aKOHY, CKIMBKM 3HAXOILKeHHA BIONOBIIeN Ha CKIaIHI, Heom HOSHaTHI
Ta IHUCKYCIHI TMTAHHAL

A TaKi MUTAHHA I YaC BCTAHOBMeHHA Ta aHaMi3y O3HaK CKITamy IMOYHHY
"eKCIUTyaTallis KiNBKOX OiTel” BUHUKalTh, Tak, Bl Bopicoe, kxoMmeHTyIOUM
[0 CTATTIO, 3a3Havac: "eKCHmyaTalia KITbKOX JiTef O3HadYaE, 1o BUHHA ocoba
BHKOPHCTOBYE OIHOYACHO Npallio OBox abo Ginbllle MigiTKIB, AKI He JOCATTH
BiKy, 3 AKOI'O 3aKOHOMABCTBOM HOSBONISETBOA NMpalleBNallTyBAHH, O7A BHKO-
HaHHA cHinbHOI pobotn” |2, ¢. 420] (euainenns Hame - 1K ).

126



BICHHMEK
JlyranceKOro AepaKaBHOrO YHIBEPCUTETY BHYTpilHix arpas iveni E.O. [limopenka
CnenianeHME BHOYCK Ne 5-2011

YTiM, Taka MOSHMIY MOJINACTECA He BCiMa OOCTIIHMKAMU HOPMU IpO
KpHMMiHATbHY BiONOBIDANbHICTE 3a ekcrnyaTadire giteri Hanpuknag, C.I.
HlarmeHko BKasye, IO BAMHEHHA 3TOYMHY LIONO KiMbKOX OiTel O3Havae, Lo
BMHHUA OIHOYACHO 3OiFICHIOE eKCIVIyaTallilo Kimbkox ocid, AKi He JocArmu
BiKy, 3 4KOIO 3aKOHONABCTBOM MO3BONAETECA N palleBTallTyBaHHA, abo smiric-
HIOE eKCIyaTallilo KITbKOX TaKux ocib B pisHUA 4ac (HaBiTh AKIIC B KOHKpeT-
HUM YacoBMA MPOMIKOK eKCIUIYaTyeThed JIMle OOHa 3 Hux ocib) [3, ¢ 284]
(BuOinennd Hamte - J1.K.). AHanoriuHi MipkyeaHH4 BHCTOBTIOOTECA T.B. Bap-
dpomomeeporo, B.K. Ixepcbrim, B.O. Kysnenopmm, M.IT. CTpenbOHIBKIM Ta
M.I. XaspoHwokoM. 3 Touku 30py K LM. HonaHoecekol, Ha kBatidpikallio 3no-
YuHY B3araji He BIUTMBac 4ac eKCITyaTallil Takkx JiTed, TVIOBHe, Iod Ix Byno
KinbKa [4, c. 129].

Sk BaunMmo, €IMHOTO MiAXOOy LIONO BCTAHOBISHHA 3MICTY IBOTO KBami-
dikoBaHOro CKIady eKCIUIyaTalii OiTedl vy BITUM3HAHIN KpUMiHaTbHO-
NpaBoBiAl JOKTPHHI He cknanocd. Mix TuM, pisHe TMyMadeHHA O3HAK cKIagy
IIOYMHY "eKcITTyaTallia KiTbKox giTefl" Ha CTOpiHKax KpHMIiHaMbHO-TIPAaBOBOT
HiTepaTypu MOKe IPH3BECTH 0 HellPaBIeHOT kBanidhikallii it BMHHOL oco-
Ou Ha npaKTHIL

Y 38'43KY 3 UMM BUHHKae HeoBXiIHICTh BCTaHOBIIEHHS WITKHMX KPUTEPiiB,
AKI O JOSBOMIWIN NMPaBO3ACTOCOBHHMM OpTaHaM BHMPILIMTH NUTAaHHA MPO HadAB-
HicTk a00 BiOCYTHICTE ¥ Oigx ocoBu o3HaK "eKkcIUyaTallil Kinkkox giTer". Ha
HaIlly I¥MKY, TaKi KpuTepil MoXHa BHpoOHTH, BIONOBIIAI0YHM Ha JBa MHMTaHHA:
1. Un Bei BMIAOKK OMHOYACHOT eKCIITyaTallil Jeox i Binblle miTelt cnin, kBami-
drikysaTh 3a 4. 2 cr. 150 KK Ykpainu? 2. Ui MoKIHEO KBaTichiKyBaTH eKCIIy-
aTallilo OiTed, BYMHEHY B PiSHMI Jac, AK "eKcInyaTallid Kinbkox giteft" i, Akmo
MOKITHBO, TO 32 SKHX YMOB?

BeaxaeMo, ILIO BIOIMOBICTH Ha Mepilie MMTaHHA Cif OMHOZHAYHO Ta CTBep-
JTHO, akKe BOHO He BMKITHMKAS XKOTHMX CYMHIBIB ¥ BITUMSHAHMX KPHMIHATICTIB,
Byap-sike omHouacHe BMKOPHCTAHHA Ipadi gpox abo Ginmblie noreprinmx 3
MeTOK OTPUMaHHA NPHBYTKY € "ekCIUTyaTalliclo Kilbkox OiTein" .

Hpyre nuTaHHA € SHAYHO CKIATHINIMM | moTpebye meBHOTO aHamisy. 3
opHoro Boky, y 4. 2 1. 150 KK Ykpaiau He MOeTbod PO AKICh YacoBi XapaKTe-
PHCTUKM POIIAAYBAHOTO BUIY eKCILTYaTallil, IO Nae MOXKTHBICTE MPUITYCTH-
TH, IO 3aKOHOOABelb He BHKIIOUAE MOATMBOCTI Keanmidrikallil excrimyarartii
HOiTelt ¥ pisHMI 4Yac AK "eKcIUTyaTallis Kimkkox AiTer". 3 iHImoro BokKy, y Tako-
My BHMIIAOKy HeoOXimMHO BiOMNOBICTH HA iHILE, He MeHI BaA/IMBe IUTAHHA 4K
OXOILTIOE COBOIO eKCIUTyaTallis KilBKOX OiTefl IMOBTOPHICTE BUMHEHHA 3T0YM-
Hy, nepegtaveroro 4. 1 ¢r. 150 KK Vikpainu? ‘Ko smxogurH 3 MipKyBaHb
THX KPUMIHAICTIB, AKi GesallenAalifiHO CTBePIKYOTE, IO eKCINyaTallid Kib-
KOX JIiTell NofArac B eKcIiyaTalii gpox abo Ginblie giTer, i 1o Yac He BIVIM-
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Bae Ha KBanicpikalilo smouuny [4, c. 129], TO BUXOOUTE, LIO BYMHEHHS eKCIITY-
aTauil ogHi€l JHMTUHM DOBTOPHO € 3M0YMHOM, Nepenbadennm 4. 2 ¢T. 150 KK
Ykpainu. [Tpore, 3 TaKOW MOMLICK HABPHAN Yl MOXKHA MOTOOUTHCE, xO4a O
4yepes Te, 1o B cT.cT- 115, 149, 169, 258-1, 258-4, 303 KK VkpaiHu cgHodacHO
NependavaloTbed 9K Keamidikyrodi osHaku i "BUMHeHHS 3MTOUMHY IIOTO Kinb-
Kox oci®", i "BUMHeHHA 3MoUMHy NoeTopHO". I3 mporo mMoxkHa 3pobuTH BHUCHO-
BOK, 110 3aKOHOTaeelb dudpepeHIliloe Taki keanichikKoBaHi cKany 3MovMHIE, a
OTXKe O3HaKa BUMHEeHHH 3MOUMHY LIONO "KiNMBKOX NOTephnimix”, Ha IyMKY 3a-
KOHOIABLA, He OXOILTIOE BHMIOATKK "MOBTOPHOTO" BUMHEH HA ITPOCTOTO SMOUHHY.

BeakaeMo, IO po3rIAOYBaHMI KBaTidikoBaHMEA CKIIaf 3TOUMHY He OXO-
IITIOE W Ti BMITAOKH, KOTH eKCI/TyaTallia nepiiol ocobH Bke IMigarana nmpaso-
Bill OLIHLI cydoM. 3okpeMa, eKCNIyaTalid ofHiel JMTHHM ocoBolo, AKa Bke
Mac CyaMMICTD 3a BUMHeHH:A 3M0YuHy, nepeabaderoro 4. 1 c1. 150 KK Vipai-
HI{, YTBOPIOBATHME MOBTOPHICTE, a BOHA, 9K BXKe 3a3HAYallOCh, € CaMOCTi IHOK
O3HAKOIO, AKa MOXKe BHMKOPHCTOBYBATHUCA 3aKOHONABLEM fAK OKpeMMH iHCTpy-
MeHT KOHCTPYIOBaHHA KBaTidikopaHMX CKTafiB 3MOUMHY. Y THX Ke BuIaTKax,
KOTIM 3a paHillle BAMHeHWA 310Uk, Nepenbadenui 4. 1 ¢r. 150 KK Ykpainn,
ocoby Oyno 3pinbHeHO BiJ, KpMMIHATBHOI BIONOBIIANBHOCTI 3a migcTaBaM,
BCTAHOBIIEHUMHM 3aKOHOM, a0 AKILO CyOUMICTE 3a Oel 3M0uKH (yrio moralile-
HO abo 3HATO, TC NOBTOPHICTE BIOCYTHHA, BIacHe AK | O3HAKa BUMHEeHHA 3/10YH-
HY IO KimbKox ocif, alke BYMHEHHd eKCIUTyaTallil Heplioi AUTHHM He Mag
AOIHOTO N PaBOBOTO SHAUSHHH.

I3 BHMKIIATEeHOTO BUILTHBAE, IO eKCIUTyaTallik gAsox abo GiNnklle noreprri-
THX, BAMHEHY B Pi3HUI Yac, MOKHa KBaTichikyBaTi 4K "eKcIUTyarallis Kimbkox
JiTeft" aMIlle ¥ THX BMIAOKax, KOMTH TAKUA 37I0YHMH € NPOIOBAKYBAHHMM, & OTXKe
71 BUKOPWMCTAHHA Npalli caMe KiTBKOX TiTeld OXOIUTIOETBOI €0MHMM YMMCIOM
BHMHHOTO.

BuknameHi BHlle MOMT0KeHHA TOBOTAOTE SMOTETIOBATIH BCI MOXITHBI CH-
Tyallil, KomH BHMKOPHCTaHHA npadi gsox abo Ginplle giTer, sKi He JOCATIM
BiKy MpalleBlalliTyBaHHA, 3 MeTOI OTPMMAaHHA MpuOYTKY oTin, KeatidhikyeaTit
AK eKCITyaTallilo KiTbKox JiTen:

1. BUHHUMA OTHOYACHO BMKOPHCTORYE Mpalio Oeox abo GiNbllle nmoreprri-
THX 3 METOK OTpHMaHHA NpubyTky. Lla curyauia ¢ HanGineil npocTow i mo-
TATaE B TOMY, IO BMHHUF OOHOYACHO NOUMHAE Ta IPUIIMHAE BUKOPHCTaHHA
npali BCix MOTepPIIimHx.

2. BuHHMI, NpPHHAAMHI, JedKHil 9aC OMHOYACHO BHMKOPUCTOBYE IIPaLID
KilBKOX IIOTEPHITHX 3 METOK OTpuMaHHA NpubyTky. Hanpukian, poborona-
Berpb "P” BukopucToBy€ npauie norepninero K" 3 8 oo 16 roguHm, a npauw
noreprinoro “A* 3 15 no 20 roguay. TakuM yiHOM, npaid K" i "1" B mepion s
15 oo 16 rogMHM BHKOPHUCTOBYETHCA OTHOYACHO.
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3. Ocoba BHKOPHCTOBY€ MTpallk NOTepIVTHX ¥ PI3HUF Yac, ane BUKOPHC-
TaHHA Mpali caMe KiTbKOX HiTel OXOIVIKSTBCA €IHMHMM YMUCIOM BHHHOIO.
Bumamu Takoi ekcIyaTanil €

a) NepioNiMHe BUMKOPUCTAHHA Npalli KiTbKox OiTel MpOTIroM MeBHOTO
gacy. Ckaximo, ccoba "C" mocTifiHC BUKOPHCTOBYE Npank norepminoro "IT"
BIeHE, a noreprinore "B - BHOYI, TaKMM 4MHOM, IO OOMOBa NpalliBHMKH
OIIHOUACHO He MPaloTE HiKOTH.

§) emisofuHe BMKOPUCTAHHA Mpalli TeKiMbKOX NOTepIiTux ¥ pisHMI
yac. Hanpuknan, Hanpukinni KBiTHA ocoBa "K', Bupilniia BukoplcTaTH npa-
L0 OBOX MalodiTHIX AiTerr 9-piuxore "O" 3 1 ne 10 Tpaewa i 10-pivtoro "B” 3
15 no 25 TpaBH, o #1 Oyno spodieHo.

Bepyun oo ysaru BHKIageHe, BBAAKAEMO, IO OO eKCIIyaTalil KimbKox mdi-
Tel CNid BiIHOCHTH BCi BMITAMKM OOHOYACHO! eKCTTyaTallii npox abo Binblle
MIOTePIINIX, & TAKOXK Ti BUIAOKH, KOMTH eKCIUTyaTallid Takmx ocil sinByeacTbed
Yy Pi3sHMI vacC, OOHAK 3a YMOBM, IO CaMe TaKa eKCINTYaTallid OXOITHETHCA
€1MHUM YMUCTOM BMHHOTO. EKCImyaTaniio KiAbkox NOTepinux y pisHmi qac,
IO He OXOINTKETECA SAMHMM YMUCIOM BMHHOIO, Cil KBaTichikysaTu 3a 4. 1
cT. 150 KK Ykpaiau. Toit xke dakT, mio ocoba BUMHAE eKCILTyaTallilo OnHiel
IWTHHK BApPYyTe (ETpeTe i T.0.) Ha KeanichiKallilo He BILTHEAE, X0Ua W BH3HAECTD-
¢ obcraBHHOIG, o o0TAAKye nokapaHia (1 1 4. 1 ct. 67 KK Vkpainm).

Buxnagenust minxin, mwono xeamidikallil 3mounHy "eKCIUTyaTanis KiTbKox
HOiTeft", AK BHMOACTbCA, UTKOM Y3TOMKYEThCA He TiMBKM 3 HOpPMaMM KplUMiHa-
NBHOTO 3aKOHY, ale 3 nosuuicro BepxoeHoro Cyny Ykpainn. Tak, y m. 5 To-
craHoBH [1nenymy BepxosHore Cyay Vkpainu Ne 2 sig 07 niotoro 2003 poky
"Tlpo cymoBYy MpakTHKY B CIpagax Mpo 3MOYMHM HPOTH JKHMTIA Ta 300POBA
ocobu" 3asHa1eHo, IO "yMHCHe No30aBmeHHA KHTTH Opox abo Oinble ocib
keanmichikyeTeed 3a m. 1 u. 2 c1. 115 KK Yipatam 3a ymoBu, e ix yOuBCTBO
OXOILTIOBATOCE €IMHMM YMHCTOM BHHHOTO. ... HadeHicTE pospuey B yaci npu
peanizalii €IMHOTO YMHMCTY Ha BOMBCTBO OBox abo Ginbile ocid sHa1eHHA 1714
kpamidpikanii smoumny 3a m. 1 4. 2 cr. 113 KK Vkpainu ve mac" [3, ¢ 126-127].

BMKOpHCTAHA JIiTepaTypa:

1. YronoeHEN KOTEeKC YKpaMHBI | HaVUHO-TIPAKTHYIECKM KOMMeHTapur /
[A. Il baGimi, T. A. l'oruap, A. B. 3arika 11 op.] ; mon pen. E. JI. Crpeniioea. - X, :
"Omprccert”, 2005, - 864 ¢

2 KprpviHameHIMI kKomeke YKpalHl @ HayKOBO-TIIPaKTHAIHIT KomeHTap [HO. B, ba-
ynix, B. I. Bopucoe, C. B. l'aepum Ta iH.] ; 3a zar. pen. B. T. Mansapenka, B. B. Cra-
mrica, B. 1 Tanis - [2-e sum., nepepolit. i gomioe.]. - X : "Omiccert®, 2004. - 1152 ¢.

3. HaykoBo-IpakTH4HUI KomeHTap o KpininameHoro xomekcy Yxpainm
/ [1O. B. Anexcangpoe, ['l. I1. Auppyuko, B. . AHTHIOB Ta iH.] ; 3a pen. C. C. Slne-
HKA. - [4-Te Bum, mepepobn. Ta gonoe.]. - K. : A.CK,, 2006, - 848 c.
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4. Jonanosceka . M. KpininanbHa BinnosigambHicTE 3a eKCITTyaTalliio giTeft
(aHamis CKIAmy SMOYMHY) | OMC. ... KaHO,. 0pud,. Hayk : 12.00.08 / Homseioeceka [HHE
Mukonaieta. - K., 2008, - 228 c.

5. 36ipumk INocranos Inenyny Bepxoeroro Cyay YkpaiHu ¥ KpHMiHATBHIX
crpasax @ 1973-2006 pp. / Yoop. H. O. T'yroposa, O. O, Kursaugi. - [3-€ s, 3i avi-
HaMH Ta JoIos. . - X, - "Oniccer”, 2007, - 552 ¢.

O, Koc

BHKTaDa1 KadeIpH KpHMIHATEHOTO [IpaBa Ta KPHMIHOIOTT
(Hpuxapnamcesial sopudusning omunnan Jvfibcoxozo
deprwadnozo yuibeparanenty Snympininix cnpab, Vipaina)

KPUMIHAJIBHHUH MPOCTYTIOK AK CTPYKTYPHMI ENMEMEHT
TNMOMITHUKW B CPEPI BOPOTBBM 31 3/TIOYVHHICTED

LA BUKOHAHHA CBOTO HAWMTONOBHILIONO 3aBIaHHA 0 SMeHILIeHHIO PiBHA
IMOUMHHOCTI ¥ CYCIIIECTRL, TONMiTHKa B cchepi Goporsdi 3i MOBMHHA IPYHTY-
BaTHCA Ha JOCATHEHHAX i TpaMIiaxX HAiOHATEHOTO 3aKOHOIABCTBA, €BPONET-
CBKHMX CTAHOAPTax 3 MeTOK MMIIBULIEHHA PiBHA 3axMCTY IIPaB MTHOIMHH | OCHO-
BOMOMOKHUX  ¢BOBOH, TMONOKEHHAX MIKHapOTHMX HOTOBOPIE, srody Ha
00OB A3KOBICTE AKMX HagaHo BepxosHoto Papote Vkpainm

3a 19 pokie HezaleKHOCTI YKpPaiHCbKOI JepKaBM i 3aKOHOTABIEM He
pospotneHo AOOHOI KOMIVIEKCHOI JOKTPHHM UM KOHLPNILI, IporpaMiu momi-
THKH YKpaiHu B cdepi Goporeli 3i 3n0YMHHICTIO, AKa 6 BiIIOBiNAaTa BUIIEHA-
BedeHMM cTaHgapraM. OOHHMM i3 PYLIIFIHMX KPOKIB ¥ Ll cepi spobneno B
MOMEHT NPMIHATTA KOHLENLil pedopMyBaHHA KpHMiHATBHO! I0CTHLIT YKpa-
iHHM, AKa Oyna cxeaneHa pinteHHaM PHBOY ein 15mwororo 2008 poky Ta BBele-
Ha B 1il0 YKasom [1pesunenTa Yxpainw Ne 311/ 2008 sin 08 keiTaa 2008 poky.

Buxonguu 3 monokeHb, 9k 3aknageHi y KoHUenuil uHuKkae HeoBxin-
HiCTh OBMIpKYBaHHA Ta POSIIMPeHH: 3MICTY NomiTHkK ¥ cepi Boporebu 3i
ATOUMHHICTE) 33 PAXYHOK BKIIKYeHHd [0 T o5cary "HOMTHKH KpHMiHaTLHO-
OpaBOBHMX NPOCTYIKIB".

[Mogsa iHCTUTYTY "KPMMiHATEHOrO MPOCTYIKY" MOCTAHOBITA MPHHIH-
HOBe MUTAHHA LIOTO IOHATTA Ta BHM3HAUeHHA FIOTO MICIA ¥ 3aKOHOTABCTBL

3MicT KpUMIHATBHKMX NPOCTYIIKIB CTAHOBTATE JBa BUIM TIOOCHKO! ITOBe-
JIHKM:

1) okpeMi OiAHHA, MO 3a YTMHHMM KpuMiHaTEHMM KoJekcoM YKpalli Bid-
HOCATBOA MO 3MOUMHIB HEBETHKO! TAKKOCTI, AKI BIOMOBIIHO OO MOTITHKHY Iy-
MaHizanil KPUMIHAMBHOTO 3aKOHOOABCTEA OYIYTh BM3HAHI aKOHOMABLIEM Ta-
KMMH, 110 He MAKTE 3HAUHOTO CTYIeHA cycnimbHol HeBesmeku [2, ¢ 4];
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2y nigHnag nepenBaveni uMHHMM Konekcod Ykpainm mpo agmiHicTpa-
THEBHI NPaBONOPYLIeHHA, AKI MAloTh CYOOBY IOPHMCOMKIIIC | He € YIpaBTiHCh-
KMMHM (aOMiHICTpaTUBHUMHM) 32 CBOeK) CYTTIO (OpifHe xymniraHcreo, mpiGHe
BHKPaTeHH TY/KOTo MaliHa Toio) [2, ¢ 4].

Lli mporunpasHi OiAHHA TOBMHHI IPOWTH IPOLEdypy Tak 3BAHOTO “3a-
KOHOHABIOTO MOHITOPUHTY”. BionosinHo Ao Hel 3aKoHOJaBellb IOBMHEH 31i1-
CHWTH MOMNepelHiA aHal3 HOPM YMHHOTO KpuMiHANEHOTO Kooekey YKpaiHu
BHOKPeMUBIIH KOHKPeTHI CKITAmM 3MOYMHIE 3a 9Ki 3aKoHOOaeelb Nepenbauac
¥y CaHKUIl CTaTTi NOKapaHHA y Buii Mo3taBleHHA BOTL Ha CTpoK He Ginmbine
IBOX pokiB, alo iHIIe GBI M gKe TOKapaHH4. [1in BUKOHaHHA TaKol IIpole-
aypu oGoB A3k0B0 mignamac i wHHMI Kogexe YKpaiHu npo amMiHicTpaTHBHi
NPaBONOPYLIeHHA. SIKIIO KOHKPETHO TOBOPUTH MO 3M0YHMHIM HeBeTMKO! THK-
KOCTL, TO BOHH B IIOOA/TBILIOMY ITPOXOOATE Npollec deKpHMiHanizamil

HacTynHmi KpoK MofArae ¥ 4acTKOBIN 3MiHi a0 JoMOBHEeHH] OHCIIOsH-
Lifl i CAHKIIA cTaTed, AKi NiOnajarnTh i1, 05HaKM KPUMIHATbHKMX IPOCTYIKIB i
ix ob’¢aHaHHA. OCHOBHMM KpHTepieM AKHMI O BiIMeKOBYBAB JMOYHMH, agMiHi-
CTPATHBHE MPABOMIOPYIIICHHA | KPMMIiHATBHMI NPOCTYIIOK € CTYIHiHb CYCITiE-
HOI HeOe3MeYHOCTI BYMHEHOTO OiAHHA i CTyHiHP HeGesmeuHOCTI HacTidKib.
Hacminku KpuMiHATEHOTO IPOCTYIIKY MAKOTE GYIH MPOMLKHMMKM MK CYCITITEHO
HeGesneuHMMM Ta IIKIIIMBHMMM HacTigKamy, TOOTO TaKMMM, IO He MaloTh
3HAYHOTO CTYIeHd CYCHiTbHOT HeBesmeKmn.

KoHuenuia yTouHIoE, M0 3a BYMHEHHA KPHMMIHATBHOIO MPOCTYIIKY MO-
KYTb OyTH NepeddaueHi Taki CTATHEHHHA, 9K KOPOTKOCTPOKOBe NosbapneHHS
BoMmi, WTpadp ¥ mepHOMY OOMeXeHOMY po3Mipi, Mo3BaeneHHd cHeldialbHMX
Hpas, 3a/Iy4eHHA 00 00OB A3KOBMX poGiT, cremianbHa KoH{icKamia Too [2,
¢. 7]. Moea fde Ipo yKe BiloMi 3aKOHOTABCTBY BMIM CTATHEHb, KOPEKTY BaHHS
noTpedye mHLle IX posMip.

H.® KysHenoea OponoHYIOUM CBOS BU3HaUeHHS IIPOCTYIKY POSYMIiOUM
Hig HUM "yMHMCHe UM HeoOepe:kHe MaJIO3Ha4vHe 3a CBOIM XapaKTepoM i CTyIle-
HeM CYCIiTeHOT HeGesleky NigHHA", BUMOITAS HACTYIHI BIIW MOKAPaHb, LIO
MOKYTE 3ACTOCOBYBATHCA OO OCI0, 110 IX BUMHUII: "MakCHMalbHe ros0abneH-
H4 BOTi Ha CTpOK A0 OOHOTO poKy abo iHme, Sinblln M'Ake MoKapaHHHA, alo B
CaHKLii MOBMHHA ByTH NependadeHa ankTepHaTHBHa ¢dopMa BiINIOBIIaTEHOC-
Ti: KpUMiHanbHe MOKapaHH 9H 3aX0OOU CyCHinbHOro BIrmey” [3, ¢ 115-119).

Y ceoro uepry dpic ILJT1. i Memuuekir LE. BBaxkarors, o "kpuMiHANEHI
MPOCTYIIKHM He MOKYTh KapaTUCh CYBOPO, HUK nos0aBneHHAM BOT HA CTPOK OO
TpEOX POKiB. BOHU He MOBUMHHI TATHYTH 3a coforo cymumMicTs” [4, ¢ 166-171].
Taka posOiAHICTE ¥ BH3HaYeHHI MipH NOKApPaHHA 34 BUMHEeHHA KpUMiHa/IbHO-
ro MPOCTYIIKY, e pa3s, HaroJollye Ha noTpedi 3aKOHOTABUOTO Bpel'YIIOBAHHS
IHCTUTYTY KpUMMiHa/IBHMX NPOCTYIIKIB.
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Buxomguu 3 TOro, IO YacTHHa KPHMMiHaTEHMX IPOCTYIIKIB € "eKe 3MoYi-
Hi" HeBeNMUKOIl TAKKOCTI, AKI OTPMMYIOTE HOBMFL BHMIVTIAT, HICTA 3aKOHCOABYOL
obpoBru, TO Mepexodauu 10 TOMITHEK B ocepi BopoTsBi 31 3MOUMHHICTIO Il
BHM3HAYMTH Ix Micle y Ti cTpykTypi. OCKinbKki MaTepianbHe KpuMiHa/lIbHe 3a-
KOHOABCTBO € 3acoboM BUpakeHHA KPHMiHATLHO-NPABOBOL MOTITHKH 3a "3a-
KOHaMM TOTIKM" MOKHA CTBePOAKYBaTH, IO 3aKOHOOABCTBO NpPO KpHMiHaAbHI
NPOCTYIEM ([iCNA [HOTO 3aKOHOTABUOro BUSHAUEHHS i 3aTBepIIKeHHd), ¥ CBOIO
yepry, € 3acoboM BHpakeHH TOMITHKHM KPUMiHATBHMX I POCTYIIKIB.

Buxogsaum 3i sMiCTY OBOX B3AEMONOB SI3AHMX IOHATE, 1O ¥ CBOIA CYKYII-
HOCTi YTBOPIOIOTB IHCTMTYT "KpHMMiHaTBHMX NpOCTYNKIB", Bil NTaTHMHCBKOTO
crimen - 3MOYMH, Ta OPOCTYNOK, MO AKUM G POSYMITH BIMHOK, LIO OOPY-
mye AKi-HeGyObs HOPMI, MPaBiUia MOBeTiHKH, 3araTbHONPUAHATHE MOP4OoK,
MPOBHHY, TO IHIIMMY CTIOBAMU MOBa He PO 3TOYHMHHMI BYMHOK.

SanexHo Big, hopMi 3aKOHODABUO! peatizallii HOMTHKM KpHMiHATbHMX
MPOCTYIIKIB, OCTAHHA MOX&E BUCTYHATH AK OCHOBHMI UM TOXITHUIA erneMeHT
novTiTHEM YVipaitu B odrepi SopoTedu 31 3MoUMHHICTIO. POSITAHBMO 1Ba BapiaHTH:

1) fIxkilio BiOIITOBXYBATHCE Bill, TOTO, 10 3aKOHOOABELb B CTPYKTYPY HIMHI
airouoro KK Vkpaltu BHece nopan, is 3aransHoe i Qoobmipoie yactiHowo 111
"CrietlianbHY" YacTHHY, AKa MICTHTHMe HOPMH, LIO HepelBaualoTk KOHKPETHI
CKTaTH STOYMHHMX BYMHKIB, AKI BIJHOCATBCA OO KPMMIHATBHIX NPOCTYIIKIB,
BMII Ta POsMip MOKapaHb LIO 3acTOCOBYIOTECA A0 0cib 4ki ix pumHICTH. Taka
MOCTAHOBKa MUTAHHA NOTpelyBaTiMe BHECEHHA CYTTEBMX 3MIH OO KpUMiHa-
HMBHO-TIPOLIECYATBHOTO 3aKOHOTABCTEO, LIONO BPeTYIIIOBaHHA MPOBaJIKeHHS ¥
CIpaBax Npo KPUMiHaTbHI TPOCTYIKIM,

V TakoMy BUNAIKY OOLITBHO BBaXaTH, IO KPMMIiHAMbBHI OPOCTYIIKM €
YaCTHHOKY MaTepialbHOTO KPMMiHaTBHOTO 3aKOHOTABCTBa, A OTKe I OMHMM i3
3acodiB BUpakeHHA KpHMMiHanbHO-Npaposol nomiTuki. Iomiruka kpuMiHans-
HOTO HPOCTYIIKY IOCiTaTHMe Micle NOXITHOTO CKIadoBOro eleMeHTY Bill KpH-
MIHa/ILHC NPAaBOBOl IOMITHKY, 110 BXCOMTE B LIMTICHY CTPYKTYPY MOMITHKM B
cipepi Goporedu 5i 3mounHHICTIO. CTpykTypa [1CB3i3 MaTHMe Takui BUITET
{oue.. Cxema 1).

Monimika & cdepi Kprdameso Momimisa
Gopoain ai . KPHMiHATBHIX
. —» ABOBA DOTHTHES [—— .
STTOTFIECHIC TR ]Ip OPoCTY OEIR
Cxema 1.

2) dAxe K 3aKoHOOaBenb BUOepe Kpok popMyBaHHS OKpeMol ramysi
MpaBa LINAXOM CTBOPEHHA Ta MPUAHATTA CAMOCTIHHO OiKUOTo HOPMATHEHO-
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MpaBoeOro akTy - Komekcy YkpaiHu Opo KpUMIHAIEHI OPOCTYIKH, IO i Ipo-
MoHyETHCA B KoHDenuii, To nomiTHka KpUMiHaTBHUX DPOCTYNKIB OyOe BHCTY-
MaTH, 9K OKPeMUT, caMOCTIMHMA elfeMeHT NOMTHKKN B odepi Boporebn 3i sno-
yuHHicTIO. [lapanenbHo noTpeGyBaTiMe CTBOPEHHsI L2 OMMH KoM MpiKoBaHMI
HpolecyanbHURA TOkyMeHT - [ponecyansHui Kogeke Ipo KpuMiHaTBEHI Tpo-
cTynkH. Taki MepeTBOpeHHs | AONOBHEHHA, ¥ CBOIC Uepry, CYTTEBO 3MIHATE i
IONOBHATE CTPYETYpY [TCEsi3, aka HalyOe HacTyIHOTO BUITALY (O1B.: CxeMa 2).

IMonimnka B cdrepi GopoTetn
3i 31I0uMHHICTIO

Kpuminansno- INomiTHKa KpHMiHa-
MpasoBa NOJITHEA JIBHHX IPOCTYIIEIB

Kpuminaneno- [MpouecyanbHa MOiTHEA

npolecyanbHa NoAiTHEa KPHMMiHATEHILX TPOCTYTIRIB
Kpuminansno- KpumiHonoriuna
BUKOHABYa MOMiTHEA MOMITHEA
Cxema 2.

Ha namr nornag nepimmi sapiaHT BUMIACTHCA Ginbil gomineHinmmM. Hoci
MM KOPHCTYEMOCh He 30BCIM JLOCKOHATHM KPHMMiHaTEHHMM 3aKOHOTABCTBOM, He
BHpIillleHH] NpobneMy MOOC BIPOBaI/KeHHA B JKUTTA HOBOTO NPORKTY KpHMI-
HaTEHO-IPOLeCYaTEHOTO Kofekey. [Mpolleny pa BHeceHHA 3MiH i DOIOBHEHE IO
BUILIEsTalaHMX HOPMATHBHIX akKTiB € Gilbll pealbHOK M4 HALIO! TePsKaBi
HIK CTBOPeHHA 12 OMHOTC HeJOCKOHAMOIO MPOeKTY 3aKOHY AKMI JIHILe 301-
paTHMe HaBKONO ceBe HayKOBILIB KPUTHKIB.

Buxomaui i3 BMILIeHaBeIeHOTO MOKHA CTBePILKYBaTH, LIO IOJITHKA
KPHMMIHATBHHMX NPOCTYIKIB - [Ie BUO JepKaBHOI TIAMEHOCTI 9KMIH DOTATaE ¥
3OIFICHEHHI CIeLianbHMX 3axomib o SopoThli 31 JMOTHMHHICTIO, MOB'SI3aHMX 3
nepeBeleHHIM TeTKTIB i3 KaTeropii adMiHiCTPATUBHMX OPOCTYIKIE ¥ KPHMi-
Ha/lbHI Ta AeKpHuMiHanisalicio JeAKx 3MOYMHHNX [IPOABIB MIOOCHKOL IoBemi-
HKM, HIIAXOM BHMpOBIeHHS Ta 3acTOCY BAHHA 3aKOHOIABCTEA PO KPUMiHATBHI
HPOCTY KM

Ponpe MomiTHEM KpHMiHATBHMX NPOCTYIIKIB MOM4rac y 1i edheKTHBHOMY
BIITMBI HA IIPABO3aCTOCOBHY MiATBHICTD 3 METOI NON PeKeHHA | 3MeHLIe HHA
OPOABIE TAKMX HETATHBHHX COUIATBHMX ABMIL, 4K KPUMIHATBbHI MPOCTYIKH.
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Xorinock G Med OUTAHHA BpPeTYIIOBAHHA 1HCTMTYTY KpHMMiHATBHOTO MPo-
CTynKy Oy/I0 BUBAXKEHUM, HiCBUM i He 3aCTaBanc YekaTu Ha cele.

Buxopucrana giTeparypa:

1. Koncrurynisa Vpainu / /Binosocti Bepxosroi Pagym Ykpaimms - 1996, -
Ne30. -25¢.

2. Konernrisa pedpopnysaHta KpyniHATEHG! 'ocmimii Ykpaitna // http:/ / zakonl.
rada.gov.ua/ cgibin/ laws/ main.cgifnreg=311%2F2008& myid=4/ UMt PEGznhhSTH.
Zi2EWzA HdlPosFggkRbl1c.

3. Pomaniok [ KO, KpiniHameHI ODpocTyNoK, AK pi3HOBHT IPaBolIopyIIeHb
/ L K. PoMamox // BicHik JlyraHCEKOTO JepoKaBHOTO VHIBEPCUTETY BHYTPIIIHIX
cripae iMeHi HdinopeHka. CrielliamsHI BUIVCK. — 2008 - Ne 2. - (C, 115-119.

4. @pic TLJI. OsHakM Ta CKfIaml, KPMMIHATLHOTO IPOCTYIIKY / TL1 Dpic,
LB. Menpmiexus [/ l'[po6ne1\m MpaBO3HAEBCTEA Ta IMPABOOXOPOHHOT MiAMbHOCTI.
36ipHm( HayKOBUX Opalk. - 2007, - Ne 2. - C. 166-171.

JLK. Kpasenn
acripaHTKa Kac]:»e,upm KPHMIHATEHOTO MPaka
(Odecern HaglonabHa 0pHouYHa aradertn, Vipaa)

HE3AKOHHA EMICIA TA OBIT IIHHMX MATIEPIB B YKPATHI -
MIACTABH TA MEPEAYMOBM KPMMIHAII AL

HepnuaHmi po3sHTOK YKpaiHCPKOI eKOHOMIKM B 3aranoM Ta pUHKY LHH-
HUX IalepiB 30KpeMa SMYILYe Halll 3aKOHOTaBUMA OPraH 0O BiAMOBIIHOI pea-
KLl ¥ 3aKOHOTBOPYOCTI. 3axMCT NpaBOBIDHOCHH ¥ ILiN cdhepi BIWIMBCA ¥ BBe-
JeHHi BiINoRiIHOI 3a00P0OHH NeBHUX HifAHE, a caMe B HA4PHOCTI B KpumiHane-
HoMy kopekcy 1960p. ct. 1488, mepexony niel Hopmu Ao KpuminansHoro koje-
kcy 2001p. (cT. 223) iz momaBaHHAM cTaTel oT. 224, cT. 2321, Ta pedpopMu KpH-
MiHanbHO-IpaBoBoi 5a0opoHK 3akoHoM YKpainw ein 25 rpyona 2008 p. "[Ipo
BHeCeHH4 3MiH 0O TedKHX 3aKOHOOABYMX aKTiB YKpaiHH LIoNo BiOIoBiTansHO-
CTi 3a MpaBOIOPYILIEHHY Ha PHHKY LiHHKX Danepie" (Dami - 3akoH BiO 25 rpy-
ana 2008 p.} - HOBOI pedakUicio ¢T. 223, ¢T. 232! Ta BBEOeHHAM CcTaTeft 2231,
2232, 7302,

KpuMinamizania sakoHOTaBLEeM Y HasBaHMX HOPMax MeBHOIO KoJa roc-
nogapckKHx OigHE Mana i, coSoto BiaNoBidHe NiATpyHTTY, Ake Oyle BUBYeHO
aBTOPOM HILKYeE.

OueBMOHMM € Te, IO KpUMiHaTisallid ToTo 4M iHIIoro JidHHA Mae SyTi
obymoBneHa nesHUMK JrakropaMi. OHak cyvacHi HayKOBILI 1 Joci criepeva-
IOTBCA OO XapaKTePHCTHK i€l 05yMOBIeHOCTI Ta (PaKTHIHOTO BM3HATeHHA
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caMMX IPHMHIMIIE KpuMiHaTizalii He BeTynanouw y sragany AHCKycik, HaMIK
obpaHo 3a OCHOBY NPUHIIUITHM KpUMiHamizawil, eusHaveni 3nobinum LA,

Bin mominse ix Ha: 1) mi, wo Susbaroms ob'exmubny neobxionicms § noi-
muuny dontivuiciie Gcmnnobacuns  KpuMinaasuol Sidnodidmtenocnt (conlnten i
CORTAALHO-TICHYOACIMHT MPHHRION KPUMIHLABMEE cyonitenn nebesiuexst, Bionocrn
nottupeHicntb Jiakns, ctibbioHOUEHNA HOSUNUBHIY | HeatBuIY HACAIONEE KpUMi-
HOATANEE, KpMitoasro-oAimuuHa adexBamuicms KpuMinaisayii); 2) mi, wo obymo-
Bacni Brmocowe Buympiinreel avefunol wecynepeanocms Hopm upadn (cucmervo-
1paboli npura ).

OcTaHHI N PO3TINAITECA, ¥ CBOK YepTy, Ha: 1) snantenonpnbodi cucmemni
HPUHUWIY KPHMIHGAGART, 108 A30HT 3 BUMO2010 HECYREPEUHOCHI CHECIHEMU HOPM
KPUMIHAADHOZ0 1A THUMEX enaysed npada (npuugini xoencmumyniavot adexbamwoc-
s, MEHAPOOHO-RpaBofol HeoBxiduoCH Byt QORYCIMUMOCIRT KpuMIHAAIAIUT it 1poie-
cyabnol soiftcHentocms nepectidybanna); 2) xpuminasno-npadodi, axi obymobreni
BHYMPiUHIMI IAKOHOMIPHOCIAMY CHCHIEMN 04020 KPUMINAABHO20 3ak0Ho0ndcnida
(rpuriciny SIOCyImHOCINT RPOSLAUH FAKOHY 1A HEHAOMIPHOCH IGEPOHY, FusRAYEHO-
cntd | ednocmi mepMinoo2ii, nofuom ckaady, exonomii penpecii) [16, c. 210-240].

OTxe, posIAHEMO NOCTYIIOBO BH3HaYeHi BHIILe NPUHIUIN B CBITII cpe-
PH 3aCTOCYBAHHA 3TaAHOTO KOMa CYCTIUTbHUX BITHOCHH,

Ilpuauxn cycninerol nebesmexwu. [lporunpaeHi mocaraHHA y odepl
BUIYCKY Ta OBiry miHHMX Danepis saexau 6yau i € ekpai HeGesneunum, Go
3arpoKYIOTh He TiTbKH Oesnocepentbo ocobaM — ydacHHMKaM Kofa BITHOCHH,
alle JLOPOBOMY PO3BUTKY eKOHOMIKIM HePHABH B 3araloM.

Binnosinto oo IHdopMalifiHC-aHATITHUHKMX MaTepialiB MIONC TeHOeH-
Uil pO3BUTKY Ta perynweaHHa ¢oHnosoro puHky v I miepiuui 2008 poky (za-
TBepIKeHMX pillleHHAM [lepikapHO! KOMICIT 3 HiHHUX ITalepis Ta ¢pOHIOBOTO
PHHKY Bin 06.08.2008p. Ne 888) anamnis zaransHoro oficary oneparint Ha JoH-
JOBOMY PHHKY Ha IodaTky | mispivug 2008 poky BiOMITHBE MOHTHBHI MOKas-
HHKHM OO0 KITBKOCTI BUKOHAHHA YIrod 3 HIHHUMMM ManepamMy, y TOMY 9HCT,
Ha GipxkoeoMy pUHEY. Y | keaprani 2008 poky sukoHaHo 192852 noroeopie, a
3aranbHMA 00CIT BUKOHAHMX JOTOBOPiB cTaHoBMB 205,89 Mupn. rpH., WIo Ha
60,69 Mnpn, rpH. Ginellle HIK y BiOOOBIOHOMY Iepiomi 2007 poky, 3HaYHO BU-
POCTH MOKASHUKHM BUNYCKIB iHBECTHUIIIFIHIX cepTidiKkaTis nafioBHMiM iHBECTH-
UifiHMMK oHOAMH, obcAr 3apeecTpoBalmx KoMiciero BUNyCKiB akUifl Koprno-
PaTHBHMX iHBecTHLIAHIX GoHIiB (TIPHM. ABTOpP HaBMMCHO He 3aTydac cTaTH-
CcTHKy 3a 2009 pik, SHUKeHHA AKOI € THMMYacOBMM ABMILEM, CIIPUYMHEHMM
cBiToBOI (hiHaHCOBOIO KPL3010). OTHKe PMHOK IIHHKX Mallepis B YKpaiHi poc-
Te, IO Befe A0 3anytIeHHAM Bce GiNBIIOro Koma gk IpHOMTHMX Tak i Jpisid-
HIX 0ocif, 9Kki MOTpedyIoTE 3aXUCTY JepKaBolo CBOIX iHBecTHIiT. ToMy OTHMM 3
aKTyaTbHHMX HANpPAMKIB JepAaBHO! JATBHOCTI € CTBOPeHHA Tak 3BaHol “dhi-
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HaHcoeol Besreki” AK cy('eKTiB TOCIIONa PIOBAHHA Tak i cele 9K yYacHMEA roc-
MOTAPCHEKUX BITHOCHH.

Tepmin "inancosa Gesnexa” aBTOPOM 3a03IMIEHO B POCIMCBKMX BYSHIX,
AKI IO HHM POSYMIIOTbH YMOBM ICHYBAHHA Ta POSBMTKY 00 €KTY BIIHOCHH, a
TAKOK MPOIEC HOTO CTBOPeHHS 1 IMOTPHMKN; BTacTHBICTE dhiHaHcoBol cdpeput
rapaHTOBAHO 3aT0BOMIBPHATH BIANOBITHI MoTpelH, Ta Oe3slepepBHO PO3BHBATH-
¢4 Ta (pYHKILIOHYBATH i3 MiHIMATEHMM PH3MKOM MOXIHUBHX IIPaBONOpPYILIeHb
[18, c. 5-6]. Tak, L. A. Knenuupkuii 3a3Ha4as: ".. . HOPMH © XO39HCTBeHHHX IIpe-
CTYIUTeHUAX MPU3BAHH 00eCIequTh He TOJIBKO M He CTONBKO MOPATOK B XO3MF1-
CTBeHHOI cepe, CKONMBKO HOpMaTlbHBIe YCToBHA M a(pdpexTuBHOrO dyHE-
LHMOHMPOBaHMA HAPOTHOTO XO3AFICTEA KaK Takosoro” [12, c. 48].

IpuBanHn BigfHocHol MOIOHpeHocTi AiARHA. BinnoeinHe 0o Ha9BHOI B
MBC cratucTiunci seirtHocTi, ¥ 2005 poni 3a cr. 223 BUKpUTC 3 3MOYHHM, 34
CT. 224 - 9 3nounHiE, 3a cT. 234 - 2 snoumHy, y 2006 poui sa cr. 223 BUKPUTO
1 snouuH, 3a cT. 224 - 14 snouunis, ¥ 2007 poui 3a c1. 223 3109MHM He BUKPH-
BaMuC, 3a CT. 224 — 6 3mouMHIB, 3a ¢T. 234 - 1 snounn, y 2008 - 3a c1. 223 -
1 3mounH, 3a 1. 224 - 5 anounHie, y 2009 poii 3a cT. 223 sMOYMHM He BMKPHBA-
THCA, 3a CT. 224 - 4 3mounHY, 3a ¢T. 234 - 23 snoumayn. OgHak HAsbKL midpu
CTATUCTMKM He CBiOYATh MPO BICYTHICTE 3TOMMHHMX [JidHB ¥ LiA odepi, a
THLIR MOTBepIKYE IX BUCOKY JTaTeHTHICTE, Ta CKIamHMH [TpoLec 1x BUABTeHH:
Ta npucidenHda. Ha pymky T. MapiTuaka NpHUHMHOI JTATeHTHOCTI TAKHX 3710-
YMHIB € BETHKHA PO3MIp TIHPOBOTC CEKTOPY HaLiCHaNIbHOI eKOHOMIKM [15,
¢. 77]. Honae ceoro i BiTCyTHICTE BY3bKO CllelliaTizoBaHKX CHiBpOBITHHUEIE Npa-
BOOXOPOHHHMX OpTaHie, 10 MaloTE OCBIT Ta 3HAHHA ¥ Lif cdepi eKOHOMIKH.
Lle npM3poqMTs 00 HEMPaBMTBbHOT Keatidpikarlil 3ouMHiB: JOBOM 4acTO BHKO-
PHCTOBYIOTECA 3aranbHi HopMu, 00 Doceidy B 30upaHHI JOKA3iB OId iHKpHMI-
HYBaHHA CIIelianbHOI HeTOCTaTHRC. Ta Bre Iie He 3alepeuye, a HaBIIaKK ITiI-
TEePIKYE HaraTbHY HeoOXiTHiCTE KpuMiHamizallid NMpPOTMIPABHMX OisHB ¥
cdpepi Ta BIOCKOHANTEHHA YHHHOTO 3AKOHOOABCTEA.

TlpMHUMN CNiBBiAHOLIEHHA MO3HTHBHHX Td HETaTHBHHX HACLIAKIE
KpHMiHamizauii.

HMorogmmMoca i3 Kamkaposum QU1 Ta I'yToposoie H.O., Akl BU3HAYaKOTH
4K HeTATHBHI COIIATBHI HadTiOKH KPpMMiHATIZAL sa3HaueHMX TidHb: HeraTH-
BHUF BILTHE Ha 0CO0Y 3acyIKeHOTO IIPU NMOKapaHHI, HANPUKIIAT, BUKIHYeHHA
TOro i3 KofMa YYacHUKIE IMANPHEMHMUIBKO! TiTBHOCTE"KpUMiHallEHe 3apa-
#eHHA" npu BinOyBaHHI NokapaHHA y BUMIAAI MosBasneHnd somi [11, ¢ 37);
MOTiPIIeHHA CTAHOBMILA WIeHIB ciM'T Takol ocodu [2, ¢. 24] Ta in.

Ta, BOueBHOL, NOIUTHBHI HACTIIKN KPUMiHATIZANl BKA3aHOTO KOTla Hpo-
THOPABHUX JiAHb, ¥ BUIMIAL]L cTabinpHoro i GesnedHoro posBMTKY Ta iCHYBaH-
HS HalioHaTbHOTO POHOOBOIO PHHKY Ta KPUMiHAIBHO-TIPaBOBOTO 3aXMCTY
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TOro YUacHUKIB, 3HaUHO NepeBUILYIOTh Bal'y HaBeleHMX BHMILE Ti HeraTHBHIX
HacHigKIB.

TMNMpuANHD KpHMiHATBHO-MOMITHYHOI afeKBaTHOCTI Nepenbadae Bpa-
XYBAaHHA NpH KpHMiHamisanil JigHe TeHIeHIN ¥ KpHMiHanbHI TOMiTHI Kpal-
Hit. B HalloMy BMIAOKy BeA icTopid KpuMiHamiszallii NpOTUIPaBHMX OiAHE
KpnuMinanbHuM KomekcoM YKpaiHu BiIOyBacThCa BIINOBIOHO OO JeprKaBHHUX
MporpaM OpoTHAIT 3MTOYHMHHOCT] Ta KOHLETIL 1 Se3leKn JepKaBu.

Tak, icHyeaHH4 cT. 223, cT. 224 Ta c1. 232! B KK Ykpaiau 2001p. nioTpu-
MYBAIOCH, HANPHKIa, KoMIINeKCHOIO nporpaMoto NpodimaKTHKH STOY FHHO-
¢Ti Ha 2001-2005 p.p. (saTeepd. Ykazom [lpesunenta YKpaiHu sin 25 rpyoHg
2000 p. Ne 1376,/ 2000),momanbiiia KpHMiHATI3AIA KOTa IpOTHIPaBHUX OiMHb ¥
cipepi Bunycky Ta obiry miHHMX Danepis (3akeH BiO 25 rpyoHa 2008 p.) mm4-
XOM 3MIHM pefjakuift cT. 223 Ta ¢T. 232! Ta BBeOeHHAM cTaTeft 2231, 2232, 2327
Binnosigana KoMrinekcHin nmporpami npochimakTHKKM OpaBoNopylleHs Ha 2007 -
2009 poku (zatBepa. [Tocranosote KaGinety Minictpis Vkpainu git 20 rpynHs
2006 p. Ne 1767) Ta iHIITMM HOPMaTHUBHMM aKTaM.

TpHAIHD KOHCTHTYLIMHOI ageKBaTHOcTi. BinnoeioHo mo cr.3 Kpumi-
HalBHOTC KogeKcy YKpalHu .. 3aKCHOOABCTBO PO KpHMiHa/lbHY BiONovioa-
NBHICTE IPYHTYETRCA Ha KoneTuTynil Yipain i saranTbHOBMSHaHMX ITPHHLIH-
Nax Ta HOpMax MikHapogHoro npasa..". Heaki BiTIM3HAHI BueHi, 30KpeMa Ka-
mkapoe 0.0. [11, ¢ 38], sasHavaroTs, Wo BeraHoeNneHi KK 2001p. kpuMiHane-
Ho-TIpaBoBi 3a00peHM He BIONOBiTawTh CT. 13 Koncrutynil Vkpalnu, aka 3a-
sHavae, o "Hepkaea sabeslleuye 3aXHCT IPag yeix cyd eKTiB MMpaBa BTacHOCTI
i rocrionapiopaHHs, cOLiaTEHY CIPAMOBaHICTE eKOHOMIKK, Yei cy®'ekTi npaea
BTACHOCTI piBHI Ileped, 3aKOHOM' TOMY, IO BiOOKpeMTRE€ KpHMMiHa/lIbHO-
MpaBoBy OXOPOHY BUNYCKY Ta 00iry gepkasHux (cT. 199 KK) Ta HemepxasHuX
{cT. 224KK), Ta NpoloHyIOTh 00 €IHATH BKa3aHi HOPMM.

HapemeHe TBepIKeHHd, Ha Hallly OYMKY € HEeOQHOSHAaUHWMM. 3 OIHOTO
Ooky pepkaBa € MOBHONPABHMM YYaCHMKOM TOCHOTAPCHKMX Ta IMBUTBHFIX
MPaBOBITHOCKHH, TOMY BMOKPeMITIOBATH 1 CTATYC O3HAYAE MPHHILKYBATH IIPaBa
IHIIMX yYaCHMKIB TaKMX NPaBOBiIHOCHMH. OTHAK, U 3ragaTH, o 3riIHo oo
¢T. 42 Tocnmogapcekore komeKey YKpalHM MONPUEMHMITEO (L0 BKIKYAE B
cebe i giganeHicTe Ha POHOOBOMY PUHKY) - e DiTBHICTE , IO 30ilICHIOEThCS
Ha BJIAcHHM pH3HK Cy( €KTa rocrojapiopalis. I AKIIo 3BMYafiHKMFA Oionpu-
eMellb PH3MKYE CBOTM BITaCHMM MAaMHOM, a TOBAPHCTBO CTATYTHHM KAIliTAITOM,
TO JepaBa, Aka 3riaHo cT. 326 LupinbHoTO KOmekcy YKpailHu MaE y BIacHOCTI
MaWHO, 4Ke HaleXMTh depkaei YKpaiHa, PHM3MKYe BXKe caMe LM MAafHOM, a Lie
B/Ke 30BCIM IHIIMI piBeHb HeraTMBHMX Hacmiakie. [loromxyeMocs, o MoKI-
BO IIPH TOCTATHRO BMCOKO POSBMHYTOMY eKOHOMIYHOMY PiBHI, PiBHI ITPaBOCEi-
JOMOCTI TPOMafAH Ta KyIbTYPl BeleHHA rooapchKMX Ta IHMBUTBHUX ITPaBo-
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BIIHOCHH, Hallla IepXaBa 3MOMXe 3PIBHATHCA 3a CTATYCOM i3 iHILIMMI YyYacHM-
KaMH 3rafaHix NpapesidHOoCHH. Ta Ha JAaHOMY eTalli POSBMTKY Hallle KpHMi-
HaTbHe 3aKOHOMABCTBO MOBMHHO BIOMOBIOATH pealidM, Aki BKa3yHOTh Ha MO-
Tpely OKpeMOro 3axHCTy JepAaBH X HIHHMX Maepis.

IpuanHn MiXKHapoaHo-TIpapoBoi HeoGxigHocTi. HeoOxinnicTe kpiimi-
Hanizanil BiINoBiOHMX OiAHE, a OTXKe | HasgBHOCTI ¥ KpuMiHanbsHOMY Komekci
CTaTel, L0 BCTAHORIIOIOTE KPUMiHANEHO-MpaBoy 3alopony v odepi BUIYCKY
Ta OBiry HiHHMX Hanepis, B YKpaiHi, AK B Jepkabi - MTOBHOLHHIA yYacHMII
MIAOep/KaBHHMX CBITOBMX NPABOBIIHOCHH, ODYMOBMICETHCA TaKOK I HAABHICTIO
MiKHAPOTHO-IpaBoBKX 30008 93aHb. 30KpeMa TaKux, 9Kk KoHeeHniga npo sa-
XHCT NpaB iHeectopa or 28.031997 p., abo MixHapogHa KOoHBeHIIEK monoe Go-
PoTESH 3 NiOpPoBKOK IPOILIOBHX 3HAKIE Bl 20 KBiTHA 1929 p. Ta GaraTbOx iHILINX.

IlpvBauHn 3gificReHHOCTI mepecaigysanA. OUeBMIHUM € Te, L0 KpH-
MIHATBHHMIA 3aKOH, 10 BCTAHOBIIOE BIMMOBITATEHICTE 3a MEBHWI BUO idHb,
MoKe OYTH NPaKTHIHO PYHKLIIOHATBHHMI i JOCUTb edpeKTHBHMI JTHILE B TOMY
BHIIAIKY, AKLIO BCl MepenGaveHi HOPMOK O3HaKH CKIALY 3TOUMHY HOPManbHO
nokasoei [11, ¢. 82).

[MigrpuMaemo Touky 3opy H.O. I'yproson 1 0.0, Kamkaposa, mo Kpi-
MiHaTI3YIOUM MocATaHHA Ha ¢ridaHck, ocobnisy yeary Tpeba OpuUOindari Mo-
AJTMBOCTAM J0BefleHHA Cy0'€KTMBHOI CTOPOHM CKITay 3TOYMHY, 30KpeMa Mo-
THBOBI | MeTi. Lli osHakM MOXYTE OyTH BH3Ha4YeHi JMiille MITAXOM BCTAHOB-
neHHA off €KTMBHOT CTOPOHM CKIamy 30uMHY [2, ¢. 57; 11, . 41).

OnHak, AKIIO ¥ BUNAJKY BCTAHOBIEHHd MaTepialbHO MiATBEPIKeHHS
pakTy CKOEHHA IMOUMHY TMTaHE He BUHUKAE (Hallp., ¥ BUIAAKY Iinpodky, abo
HEe3aKOHHOTC BUIYCKY HOKYMEeHTapHMX IIHHUX HallepiB CTBOPIOETRCA MaTepi-
anbHO BUPaXeHUA NpedMeT ¥ BUINEALL NigpobHoro abo HesakoHHO BUIYILeE-
HOTO LIHHOTO Manepy, a y BUMagKy Oe3dOKyMeHTapHMX LiHHMX Manepis, 3a-
THILIAETEC 1X eTIeKTPOHHMI 0bpas (eleKTPOMarHiTHHIH, UM POBHIT 3allic), a ¥
BHMIIAOKY BHeCeHHA I'POMaIAHMHOM abo HOCamopoo ocololo cyd'ekTa rocmo-
Japchkoi JiIMbHOCTI B TOKYMEHTH, HalaHi A1 peccTpallil IiHHUX Hamepie
CBiTOMO HemocToBipHOI iH(ropMarii , PIKCYETHCA HeBHMF OOKYMEHT, IO ¥
CBOIO Yepry da€ MOATHBICTE 114 NpOBedeHHA MeBHUX ekcnepThs [11, ¢ 41]),
TO MOdATELIE BMSHAUYEHHS OKPeMiX YacTHH CKIIAIiB 3MOUMHIE ¥ oepi BUIyC-
Ky Ta ODIry HiHHMX Halnepib BMKTHUKAE YCKTATHeHHA B 5B 3Ky i3 [IeBHOIO He-
JOCKOHATICTIO BUKTaleHHd HOPMATHMBHIMX BHU3HaUeHb (HABITEH INcNA penary-
paHHA KK 3axonoM 25 rpyana 2008p.), o € npegmeToM OOCTIOASHHA i 00ro-
BOPEHHSA BITYHSHAHIX HAYKOBLIIE.

TpHHOHD BiACYTHOCTI MpOraZiHH 3aKOHY Ta He HagMipHocTi 3aGopoHr.

CyvacHMi BITIM3HAHMFA 3aKOHOTABEUD, AK 1 Oyab-aKol iHIICT KpalHw 30-
Boe’A3aHUA peTelbHO IMIXOOMTH OO0 BU3HAaUeHHS KPUMIHABHUX HOPM, a ¥
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BUMANKY eKOHOMiUHMX 3TOUMHIB LIe | BpaxoByBaTi BamaHc MiK MOMipHicTIO
KpHMiHambHOI 3a00poHM Ta cBobOmO0 eKoHOMIYHOT dianbHocTi. Ta, ¥y cuTyanii
3 HOpMaMM, IO 3aXMIIAI0TE BITHOCHHM 3 BUITYCKY Ta obiry LiHHMX Nanepie,
1e JOCTaTHBO CKIagH npotec. [Tos'gsaHe e i3 3HAUHOK CIIaOHICTIO CaMMX
Mid3axMCHUX IPABOBITHOCHH, Ta HETOPO3BHHEHICT) 1X 3arafTbHOTO 3aKOHOIA-
BUOIC perynioBaHHA B HAliF KpaiHi- Ta npomec ycyHeHH: NporanvH i BIoc-
KOHATeHHA HOpM TpuBac. Tak, 3akoHoM eifm 25 rpyoHa 2008p. Bye sHauHO
MOKpallleH | CTaH KPUMiHATBHO-TIPABOBOTO 3aXMCTY 3raJaHIX BTHOCHH.

OnHak, ycyHyBLIM Barato cTapux NporanuH, 3radaHuii 3akoH cTBOPUE |
HoBi. Harmpukian, Oymopos O.0. sasHaumB Ipo HeNoTiKM BU3HadYeHHA ¢y (' ek-
Ta HOBOI cT. 232! "HesakoHHe BUKOPHMCTAHHA iHcafmepchkol iHdropManii”, a
came ocib - BUDagKoBUX HabyBauib iHcarmepebkoi iHdopwarii (3, . 12). Orxe
NPUHIUIT BIOCYTHOCTI MpOranuH 3aKOHOTABIeM BHMKOHY<TbCA B LIBOMY Ha-
MpAMi KPUMIHATISALI, ane JOBOMTL IOCTYIIOBO.

TpuAIHD BH3HAYEeHOCTI i €1HoCcTi TepMiRonorii. BrankeTHICTE HOPM,
IO POIMANSETHCA, 3YMOBIIE HAO3BMYAFHY BAATHMBICTE BHMKOHAHHHA LEHOIO
NpUHIMIY OpH KprMiHamisalil sragaHoro kona gifHe. OOHaK, 9K Bke 3rafay-
Bajlocd, PMHOK LIHHMX NalepiB B HALMA KpalHW TiTBKM posBHBacTECA. [lo-
CTilfHi 3MiHM 3arallBHOTO PerylIIoKUoro 3akoHOJABCTEA B LiM odepi 3HauHO
VCKIAOHIOOTE podoTyY 3aKOHONABIA IIPH KPHMMiHATIZALT, OMHAK HPOLlec BOOC-
KOHa/leHHA Tpueae. Tak, HanpHKIad, 3akoHy Ykpainu "[1po UinHi nanepu Ta
dpormosy Gipxy” Bin 18.06.1991 p. He MICTHMB WITKOTO BHMSHaUeHHA TepMiHIB
"eunyck" Ta "emicia" IIHHKX Nalepie, a 3 OMNIANY Ha CTapy pelakiiro oT. 223
KK sakoHOmaBelb Wi IMOHATTA OTOTOXKHIOBAB, KpiM IBOTO 3aKOHOTABELL OIle-
PYBaB OCOATKOBO 1€ W MOHATTAM "pO3MILIeHHA", AKe TaKOXK He BITHAMLIIO
HeobxigHoro BrsHa1eHHA. B HoBoMy 3akoHi "[po uinHi nanepu Ta poHTOBMII
puHOoK" Bin 23.02.2006 p. Bu3Ha1eHHA TepMiHIB "BMIYCK LIHHHUX Hanepis",
"eMiciga" Ta "po3MillleHHA UiHHMX Namlepie" BKpal YCKTaOHIIO 3aCTOCY BaHHS
CT. 223, ockimeku 3poBuna i HeBNNOBIIHOW OO IMMX BU3HAUEHE, PO IO He
pas 3asHauaM BiTYM3HAHI Haykosli [Hamp., 4, ¢ 64], OCKITBKM OiAHHA, Kapa-
HICTh AKMx Nepenbavana cT. 223 KK, dakTiHe NopyLysanu caMe MopsaaoK
eMicii HiHHMX Na—Mepie, Ta BUYMHATHCA Ha eTallaX, 9Ki HepenyioTs obiry min-
HUX Nanepie Ha hOHAOBOMY PMHKY, KpPiM 1IbOTO HasBa CTATTi CyIepeuitia cT. 1
3akony "llpo gepkaBHe peryloBaHHA PUHKY LiHHHUX HalepiB B YKpaiHi' (B
pen. Bim 30.10.1996 p.) (BrM3Ha4ueHHIO TepMiHy ofic wiHHux nanepif)| AsTop
OKpeMO pO3ITAHYE Le OHTaHusd, aue. 14]. Cutyauiio B pernri 6yno sunpasie-
Ho 3axoHoM Big 25 rpyona 2008 p.

TpuAnHND noBHoTH cKAagy 3nounny. [Npomec kpuMiHamisanii DigHHS
norpelye YiTKO BUBipeHOTO BH3HAYSHHA FIOTO CKIady, HOBHMI Ta deTanbHHMA
OIIMC YCiX O3HAK, AKI BU3HAYAKOTH FOTO KapHICTh. TOpKaloukch MBOTO ITMTaHHA
CT1iT BiI3ZHaYMTH NOSUTHEHI 3MiHM B pegakuil ¢T. 223 KpuMiHaThHOTO KOOeKCy.
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Tak, BiTUMSHAHI HAYKOBII He pa3s 3a3HAYaIM HeBiONOBIIHICTL Ha3BH CTaTTi T1
aMicty [19, ¢ 89; 11, ¢ 44]. Hazpa cT. 223 KK Vkpainm Gyna cdopmynbsosata
TaKuM UMHOM "TTopylLeHHS MOPMAKY BHMOYCKY (eMicil) Ta oBiry miHHNX Iame-
pis", npore GesrrocepelHLOIO 3TalyBaHHA PO BCTAHOBIEHHA KPHMiHATBHOL
BIOMOBIOANTPHOCTI 38 He3aKOHHMA obir HiHHMX manepie Hi B 4. 1, HI B 4. 2
cr. 223 KK VYKpalHM HeMa€, y PesynbTaTi 4oro HeMOAVIMBC BH3HAUMTH
ob’exTHBHI i cy®'eKTHUBHI O3HaKK 3M0UMHY, IO MOCATae Ha MOPATOK o0iry
UiHHKMX Hanepis. HapemeHa HeBiONOBIIHICTE yCcyHeHa HOBOIO pefakKIliclo
CT. 223, BcTaHOBNEeHOK 3akoHOM BiO 25 rpynH4 2008p. is Hazeomw: "PosMillleHHS
LiHHUX Nanepis Bes peecTpauil BHMIyCKY", Takok OyIIo 3MeHIIeHo i Koo 3mo-
YUHIB, IO MiOIagaioTh Mif, Hel, IITAX0M BUAITeHHA X B OKpeMHMH cKlam.

IMpuHLMI ekoHOMIT perpecil. BiUsHaueHHd TOCTATHIX Ta BiOOOBITHIX ca-
HKLi/ TAKOX € 3ANOPYKOIO ePeKTHBHOCTI Ol HOPMM KPMMiHATBHOIO 3aKOHY.
Le crocyeThca He TIMBKM BM3HaUeHHA CAHKILNA B3araii 0/1A KOKHOI OKpeMol
CTaTTi, & W BIOMOBITHICTE X BCTAHOBIEHHd Y KOMIUIEKCD MiINOPANKYBaHHA
3arajibHMX i CrIeLiambHIX HOPM.

TyT zasHauUMMO Ipo HEOOHO3HaUHI TeHOeHNil ¥ 3MiHax. Tak, Kaika-
pee 0.0, 3a3Ha4as Ipo HecopOo3MiPHICTh CAHKITIFI BM3HAYSHMX B ¢T. 223 Ta 1. 2
cT. 366 [11, c. 46] (B cT. 223 nmepenBavanocd NokapaHHY y BUIMANL mTpady,
nos0apmeHHsA IIpaBa COIMMAaTH MeBHI MOcamM 1M 3afIMaTHCA MeBHOK AIbHIC-
T Ta BMOpaBHi poBoTi, a ¢T. 366 nepenBavana Takoxk i nosBasneHHd Bomi) ,
dKa € 3aralbHOK 10 BiTHOIIEHHK O0 Nepliol. 3akoHoM Big 25 rpyoHa 2008p
caHKUiil ¢1. 223 Gymo 3MiHeHo, 30KpeMa 3Ginbiieno poswip mrpady, omHak
srafaHy HeBINOBIIHICTE BUIpaBieHo He Oymo. OTKe 3akOHONABElE BBaXKac
IIOUHMH, NepegdaueHmi ¢T. 223 MeHII HeOe3medH M.

CyMylOUM HaeeleHe BULIE IPUXOIMMO 10 TaKMX BMCHOBKIB. Kpuminari-
3ALiA NPOTHIPaBHUX OiTHB ¥ cdpepi BHIycKy Ta obiry miHHux manepis B YKpa-
THM CTala UiMKOM NPHPOIHMM HacTiIkoM PO3BUTKY Ti eKOHOMIKH, 30KpeMa
PMHKY LiHHMX nanepis. OnHak, 3aKOHONABeLlb He 3aBKI1 NOBHICTIO OJOTPHMY-
BaBcAd NPHMHLUMINE KpuMiHamizalllli mig dYac BCTaHOBTEHHA KpHMMiHa/TIbHO-
npasoeoi 3abopoHn. e 9acTkoBO TOACHIOETBCS JOCHTE CKTamHUM MPOIecoM
perymoBaH A BiINoBIHOI cdpepH MPaBOBITHOCHH, ane He BUIIPABIOBYE FOTO,
Tomy icHyIOUa HIM3Ka KPHMiHATTEHMX HOPM, 110 3aXMLIAKTE BILHOCMHM ¥ ode-
pl BUIYCKY Ta O0iry HIHHUX Nanepib noTpebye 3MiH Ta BIOCKOHANeHHA. Afxke
amopoBa Ta Bealedda arMocepa Ha PMHKY HIHHMX IMallepib He TiIMTBKK 3axi-
niae 1i yIacHMKIB, ane f NITTPMMYE aBTOPHTET caMOl JepskaBi AK NpeTeHOeH-
Ta Ha iHBeCTHII ¥ 11 eKOHOMIKY, IO TaK HeoOxiTHO Halllifl Depikaei B e Jac.

Buxopucrana giTeparypa:
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P.B. Kpanorko

an IoHKT

(yeancektit deparadniin yHifepoimenn
Enympinmix cnpad iveni E, Q. Hidopenra, Vipaina)

AESIKI TTIPOBJIEMHW BITMEXYBAHHS IMPOBOKALIII XABAPA
B1A INTPABOMIPHVIX OIIEPATUBHO-PO3IIIYKOBUX 3AXOAIB,
CHPAMOBAHMX HA BUKPUTTA XABAFHULITBA

KpuMiHaneHui kofeke YKpaiHu BM3Hadae MpoBoKalilo xabapa 4K cei-
JoMe CTBOPeHHA CIyADoBoK 0Cco00K OOCTAHOBKM | YMOB, IO SYMOB/IOIOTH
OpONOHYBaHHA ao ofep:kaHHA xalapa, o6 NOTIM BUKPHTH TOTO, XTO JAB
abo B3ae xabapa, (vacruHa 1 craTTi 370 KK Yipainm). Metow 30ifcHeHHA Mo-
HiBHMx Oil € noganelle BUKPHTTS 0cobu, Ake mana abo onepkana xabap.

Bapro BimsHaumTH, IO 3aKOHOOABeIb MOCTYNOBC pobUTE BiINOBimamh-
HiCTh 3a NpoBOKalLilo xabapa GiNbILI cyBOPOIO.

Tak, AKIC paHillle BKaszaHe MIAHHA Kapamool nosbaplneHHAM BOT Ha
crpok o 2 pokis (cr. 171 KK Vkpainm 1960 poky), To B Y1MHHOMY - o0MeXeH-
HAM BOTIi Ha CTPoK 0o 5 pokie abo no3dasmeHHAM BoNli Ha cTpok eif 2 0o 5 po-
Kie. Keanmidi—~kopaHMA CKnam, npore 3MoYuHy (Mposokalis xabGapa, BYMHeHa
cnyxboeolo 0col0K0 MPaBOOXOPOHHMX OpraHiB) Nependadae nosbaBneHHI
BOTI Ha CTPOK Bia, 3 1o 7 poKiB.

OnHak eig nMpoeokallii xabapa HeoOxiTHO BIOPi3HATH NpPaBOMipHY OifTb-
HICTh, CHPAMOBAHY Ha BUKPUTTA xabapHUKIB, LIO BYMHAKTE 3T0UYMH, IIepe-
Bauenmn cT. 368 KK Ykpainu.

BupimaneHim cpakTopom eigHeceHHs TiX afo iHIIMX Aill 0O NpoBOKAaILil
xabapa, Ha Hall HOMMIAM, T BBAKATH CBIIOME MOPOIKeHHA NPOBOKAaTOPOM ¥
inmmx ocié Hamipis gatu abo ogepxaTH xalap 3 METO TXHBOTO BUKPUTTA B
HOMATBILIOMY.

HepockoHamnicTe, a y pai BMIAOKIB apxaisM KPMMiHATEHOTO i KplMiHa-
TBHO-TIPOLIECYATBHOTO 3aKOHOTABCTEA NPHM3BOOMTE YacTo 0 TOTo, IO NpH
BCill OUeBMIHIA BMHHOCTI OKpeMMX OCi0 OCTAHHIM BOacThCA YHUMKHYTH KPHMi-
HanbHOI BIINOBIDanbHOCTL. Y LMX yMOBax IIPAaBOOXOPOHHHMM OpraHaM J0BO-
JUTHCA DOKNAIATH GaraTe 3yCciisb, 418 TOro oG BMABMTH, JOBECTH KOHKPeTHI
drakri xaGapHunrsa. [Tpu HEOMY BOHM HepilKo 3MYLIEHI BMKOPUCTOBYBATH
3aco0u SopoTHOHM 31 3MOYMHAMM, AKI He 3aBAOM € Oe3CIipHMMM 3 TOUKY 30pY
3aKOHY, ale A03BON4KTE JOCATTH HOSUTHUBHOTO pesyneTaTy. CIil 3asHauMTH,
LIO JiATBHICTE CIENCIYAD NpaBooXOPOHHMX OpTaHiB He IMigpasanaci peTenb-
HOMY IMPaBOBOMY aHaTi3y. [IpMIHATO BBAXKATH Ile IMTAaHHA € He CTiTBKM Ipa-
BOBHM, CKITBKHM ONepaTHBHO-TAKTHYHHMM, TAKUM, 110 He Minagac Mg BioKpu-
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Te ofrosopeHHd. THM YacoM, 3acTOCYBaHHA AK TPagUUiMHMX, TAK i HOBUX 3a-
cobiB Ta cnocobiB JOKyMeHTYBaHHA 3MOYMHIB € CKIagHOI NpolneMor He
TiMBKM MPOIecyanbHOro, ale MaTepialbHOTO Npasa. CyooBa MMpakKTHKa OCTaH-
HiM 9acoM Bce YacTillle cTana 3epTaTH YBary Ha NMTaHHA 3aKOHHOCTI HiAmb-
HOCTi OMePaTHBHIX CTyAD, iHIIMX IpaBoOXOPOHHMX OpraHis. e minkoM 3po-
3yMino. 3MOBAMBAHHA MOCATOBLIE NPABOOXOPOHHIX OpraHiB ¥ cdepi omepaTb-
HO-POSILY KOBOT TISITBHOCTI 3aXOOATE AyKe JATeKO | MOKYTh SallodidTH iCTOTHY
IIKOOY He TiMBKK IpaeaM i ceofomaM rpoMarisH, ane CyClIimbHHUM iHTepecaM.

HemockoHaTicTE 3aKOHONABCTEA — JIMIIe ONHA, MOXTHBO, He HAMTOMOB-
Hillla OPIfIMHA 3MOBKWBAHD TAKOTO PONY. AHATS CYOOBOT MPAKTHMKHM, JOCT-
IKeHH4 pisHMX CUTYallifl BapiaHTIB NOBeTiHKM cHiBpoBiTHHMKIE Minilii mo3Bo-
MAKTE IPUIYCTHTH HAABHICTD NPHYIMH cy 8 eKTMBHOTO XapaKTepy:

a) IpoBOKalifHI Oif AK HACTiIOK MPaBOBOT HENiNroTOBIeHOCT] alo mpo-
decitinci gedropMantii cniBpodiTHUKIE NpaBoOXOpOHHKMX opraHie. Heposy-
MiHHA, iHOTI NpAMe ITHOPYBaHHA BUMOT 3aKOHY, NParHeHHA TOCATTH TapHUX
HOKA3HMKIB B oMy kGOBIA TiATEHOCTI 3a BCAKY LIHY - Le CepHosHi deTepMiHaH-
TH 3TOBKHUBAHE B ONIePaTMBHO-POSIIYKOBIT OiTBHOCTI;

5) ocoBuera MOTHBaLiA. 3ycTpidyaeThod 3HAYHO PiMllle, MPoTe Badkue IId-
JAcTECA BUABNIEHHIO, OTXe, IPaBOBif oliHLi. B ocHOBI, AK npaeuno, ocofucTi
HelpuA3Hi BiTHOCHHY, KOH(ITIKT iHTepecie TOLIO.

IMepenGaumsilM BiAMOBITAILHICTE 33 IPoBOKaLiO xalapa, 3aKOHOABENE
MOBHHeH, MabyTh, GiMbll MIMPOKO POSIAAHYTH L0 MpoOIeMy Ta BHPILIMTH
NUTaHHA IIpe 3MILHeHHA NpasoBol Gasu OiAnbHOCTI MpaBOOXOPOHHMX OpTa-
Hie. Harpukian, OpuiHATH HOPMY, 3TiIHO 3 AKOK) BUMHEHHHA 3MOYHHY Il
KOHTpONeM NMPaBOoOXOPOHHUX Opradis Byno 6 ofcTaBUHOW, LIO BUKIIKYAE
BIOMOBITATBHICTE &00 HABITE 3MOYMHHICTE AiAHHA

Ananis npapoBOl CYTHICTI npoBoKalil xabapa Oo3BONAE BIIITHTH OB ic-
TOTHI O3HAKM JAHOTO JiAHHA:

- BAKTHMBMM KpHTepicM pO3MeXKyBaHHA NpOBOKalil NpaBoMipHMX Oii
Npu 3ifICHeHH] I paBOOXOPOHHHMMHM OpraHaMi ONepaTHBHUX Ta POLIYKOBUX
3ax00iB € xapakTep OTpHMaHOI iHdopMallii, 3MIiCT AKO1 BHM3HATAE MPaBOBi paM-
KM | HaIlPAMKH DOJATBIIMX il CIelcnyAs;

- KpiM MUTaHHA OpO Te, YM MOBMHHI HeCTH BIINOBIDANbHICTE ocobu, AKI
MNpOBOKYIOTh JaBaHHA abo oTpHMaHHA xalapa, O YHcTa NpodleMHUX BiTHO-
CUTBC TAKOA NUTAHHA NpO NpPaBoBY OIIHKY NOBeOiHKM xabapomasua abo
xabapoornepxypadya. PopManbHO B Ix JiAX MICTATHCA BCL O3HAKHM CKIamy 3M10-
guHy. [TpoTe B Takux BUNagkax BHpillanbHe 3HaUeHHA ONA Keamidikail Jif
MOAKYTb MaTH 1B 00CTaBMHM:

a) IOMMIKA B OLIHI cHTyamil 5 00Ky BHHHOI 0CcoDM;

§) mokasy, oTpUMaHi 3 MOPYILEHHAM 3aKOHY, BiINOBiOHO 10 <T. 69 KITK
YKpainu He MOKYTE OyTH MMOK/IameHi B OCHOBY 3BMHYBauYeHHA.
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Hunmano BiTYM3HAHMX yUeHMHX NPUWILTHIIM Yeary nposokalii xaBapa. Ha
AyMKy M.L. Menvumka, nposokalia xabapa € OOHMM i3 NOCATOBHMX FIOYHMHIB,
BUMHEHHS JKHMX MOKE 3aBIATH iCTOTHOI MIKOAM KOHCTUTYLIIHHMM IIpaBaM Ta
ceofogaM MHOIMHK | rpoMagaHmHa. [locTpakIarH Bill OEOTO 3MOYMHY MOXKe
nocafgosa ocofa He TINBKM OPraHiB OepiKaBHOL BIATM Y OpraHiB MiCLIEBOIO
CaMOBpAIYBaHHA, a f MANPUEMCTE, YCTAHOB 1 opraHizalifi npueaTHOL i iHIIOT
dopmu BIacHOCTI, a Takox Byob-dka iHIIa ocoda, KOTPY CIPOBOKYBATH Ha
BUMHEHHS LBOrO 3MounHy. HeGesneuHicTe mBpOro migHHA O0YMOBTIOETECH,
30KpeMa, TUM, IO NpOBOKallia xalapa MOke BHMKOPUCTOBYBATHCA AK IOTYXK-
HIt# 3acif BITTHBY Ha HeyYTOTHMX 0cif, KOHKYpeHTIie no GisHecy Toiwo [1, . 47].

Hatomicte B.C. Happoubkui sasHadae, o Oil, AKi NOMATal0Th ¥ KOHTPO-
NBOBaHINA MPONO3HUIT TOTeHIimHUM xabapHNKaM MaMHOBO! BMHAropoay, He
HOCATAKTE Ha KOOHUHA NPaBOOXOPOHHUA 00'€KT — BOHM MOPYILIYIOTEH He 3a-
KOHHI ITpaBa 0coBu, CYCIiTbCTBa, Jep&KaBH, a TUTBKH iHTepecl KOpyIllioHepa
0o YXHWIeHHK B, KpumiHanvpHO! pinnosigansHoctTi. [lponosunia xabapa 3
MEeTO BHKPUTTA xabapoodepAyBada He € CXWIAHHAM [0 3MOUYMHY, OCKLTBKH
xaGapodaeellb HACIPaBTi 3TOUMHY BUMHUTH He 3MOxKe, Bo TOro Aif € KOHTpo-
nboeaHuMu. [loeeminka i Toro, xTo nponoHye "xadap", i Tore, XTO CXMIBHUI
HOTO MPUAHATH, aX HIIK He MOPYLIYEe HOPMANBHGI TIATbHOCTI OPraHie dep-
JKaBM 9 anapary MNiTIpPHEMCTE, YCTAHOB, OpraHizanin. BigcyThs i cyMicHICTB
HOCATAHH4, alie, IPUHaMMHI ofHa ocola BUMHAE He 3MOUMH, a CYCIiNnBHO
KOPUCHY 1i [2, ¢ 47]. HaykoBelb 3BepTac yBary Ha Te, IO 3aKOHOTABCTBO
PO OepPaTHBHO- POZLIYKOBY HiTbHICTE Hallae MPaBo MPOBOIHUTH KOHTPONBHI
3aKYIIKI TOBAPIiB 3 METOK BHABTeHHA (hakTiB MPOTHUIPABHOL TigIEHOCTI.

KpiM nporo, nosoxeHHA Npo KOHTPOTBOBAHY MpoNosuIiie xabapa BHIa-
€TECA OUIKOM HPHMAHATHMM i3 BpaxyBaHHAM BUeHHS Mpo KpaliHK Heobxin-
HICT®.

Ha nymky ILI1. Axnpyiika Ta A A, CTPHKeBCBKOI, TPOIOSHILIA PO BBe-
JeHHA (3anpoBalkeHHA) B IIpPABOBe MOTe 3MiMCHeHHA ONepaTMBHO-PO3LIY-
KoBMx saxomis y odepi Boporeln 3 KOpYILicK onepallii 3 KOHTPOTOBAHO!
npenosulii xaGapa 3acIyroBye Ha yBary i Moxe GyTH peanisoBaHOIO 3a ¥MOBH
JeTaTbHOI 3aKOHOTABUO! pelflaMeHTallil MidcTae i MopAnKy i npoeedeHHd [3,
. 153]. HagBHicTb Takoi HOPMHM, 9K BMOACTLCA, MaTHMe, IIEPII 3a Boe, MoNepe-
JKyBaNbHe 3HAaUeHHA.

M.I. MenbHMK 3a3HaYAE, IO, 9K NPHxiTEHMKK 30epeikennn y KK cremiane-
HOl HOpMM NP0 BiONOBAATBHICTE 3a NPOBOKallilc xabapa, Tak i NPOTHMBHUKK
TAKOTO pillleHHA B O0IPYHTYBaHHA CBOET MOSHILT BHMCYBalOTh JOCHTE BaroMi
apryMeHTH IIPaBOBOTO XapakTepy, ane ix, Ha MOro OyMKY, fAK I He Napalok-
callbHO MOXe BUIOATHCE Ha Mepllifl MO, HeJOCTATHEO I IPUAHATTI
HpaBWILHOTO PIllIeHHA, a CIif [Ie BpaxoByBaTH apryMeHTH HOTITHKO-TIPaBo-
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BOIO Ta OpPTaHizalliMiHOIO xapakTepy, 30KpeMa MPaKTHKY I1paBOOXOPOHHO!
JiATBHOCTI, AKA CBITIMTE, NO-Meplie, NPo BIOCYTHICTE ¥ NpaliBHHMKIB IpaBo-
OXOPOHHHMX OpTaHiB YiTKOTO Y4BIIeHHA IIPO NpoBokallito xaBapa, a, oTxke, IIpo
Mexi CBOEl MpaBoMIpPHOL NOBediHKN, NO-Apyre, IpC HaMaraHus "poburi” mo-
KasHUKKM ¥ GopoTedi 3 KOPYILEK caMo TakuM criocoBom [4, ¢. 126]. TTpasHmk
BKa3ye, IIC He MOKHA SBAXKATH W HA Te, IO 33 NeBHUX 00CTABUH He BUKIIYa-
€TECA BTATYBaHHA NPABOOXOPOHHMX OpraHie y monitnuny Goporely, a, oTke,
3aCTOCYBAHHA KPUMIHATBHO-NPABOBHX 3aco0iB IMd OMCKpeldMTallii THX 4i
iHIMX MocagoBux Ta cayxboBux oci0. Kpim Toro, Ak cnpapemgnmee BBaXKac
HayKOBellb, 071 JOCATHeHHd 3a3HaueHO! MeTH MpOBOKAllid xabapa MOXe Bli-
ABMTUCH YHIKaMIBHMM 3aco00M, OCKITBKM OLIIHWTH MPaBOMIPHICTh MOBeTiHKK
"IpOBOKATOpPIE ¥ MoroHax" HaBiTE 3a HAgBHOCTI And Uboro GakaHHA 3 GOKy
MPOKYPAaTYPH UM CYAY € CHPaBoo Han3BMIafHol ckIagHocTi (4, ¢ 160].

Bouesne, Byab-Aki nuTaHHA GOpPOTEOH 3i 3MTOYMHHICTIO MOBMHHI OTHO-
3HAYHO BiAoOpakaTHCA B PiSHMX Iamy3dax 3aKoHOOABcTBa. [lpu nposedeHHi
cyaosol pedpopMi, pospobii pisHMX 3aKoHIB MOTPICHI 3araibHi NPHHIMITH
€0HHOTO MiAXITY 3aKOHOTABIIA,

BMKOpHCTAHA JIiTepaTypa:

1 Mememik ML [Npopokania xabapa AK "MiTBOTHIMI KaMiHE" TINIPIMeEMHIIITEA
/ ML Mememix // [pennpiiaqaTenbeTBo, XOSTHACTRO I Ipapo. — 2000, - Ne 3, - C. 47,

2. Happowpkimi B A, [Ipoeokanin xabapa sfK MOAKTHBHI <I1oCi0 GopoThi 3
Kopyrmicro / B.A. Haepouskuet // Bicemk Axamemil mpasoBux HayK YKpaiHu, -
1998. - Ne 4. - C. 157,

3. Amgpymxo I'LTL 3mouwsm y cc]:»epi o1y 00B0l JIATEHOCTI: KPpHMIHATEHO-
MpaeoBa xapakTepicTHka, Hapuameaign nocidauk / [LI1 AHnpymiko, A. A, Ctpu-
xKepcbKa. — Ko "IOpuckoncynst”, 2005, - C. 300.

4 Memeaik ML Kopyrmisa - koposisa Bragi (colliaTbHa CYTHICTE. TeHTeHII Ta
HaCOK, 3axoqi mpoTiil) /ML Mememik. - Ko KOpiomirma mymxka, 2001, - C. 301

H.L. Mazyp

an IoHKT

(Miypearcoiut depaatinudt yuibepeuntent Bmpnpluiix copad
iseni E.O. Hidoperra, Vipaina)

CYTHICTE 1 $OPMH ITPMYETHOCTI 4O 3/ IOUMHY:
MOCTAHOBKA ITPOBMTEMM

CygacHMi POSBMTOK KPHMIHATBHOL CHcTeMM YKpalHH xapaKTepusyeThea
3POCTaHHAM YBarM Ha HisMbHICTh Oep/KaBHMX OpraHis, IOB's3aHOl 3 monepe-
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JKeHHAM 3MOYHMHHOL igNeHOCTI. Ha e Haronomysatocd y pAdi HOpMaTHEHO-
OpaBoBMX akTib. Tak, Hanpukiad, y Pimenni Pagu HauionanvHol Gesnekw i
oBoponu Ykpainu eif, 11 eepecns 2009 poky "[1po cTaH 3MOYHMHHOCTI ¥y AepXa-
Bl Ta KOOpOMHALIIIC OiANBHOCTI OpTaHiB JepAaBHOl Bladu ¥ NpoTHAl 3MoUHH-
HUM MpOABaM Ta KOPYILii" 3a3HAYaeTECH, IO 3T0YHHHICTL, 0COBIHBO B YMO-
Bax MOrMuONeHH: COLlianbHO-TIOMITHIHOIL Ta JiHAHCOBO-eKOHOMITHOL KPH3H B
Hep:KaBi, CTAHOBUTE CePROSHY 3arposy HalioHaneHiA Gesrenli Ykpafau. BoHa
CTala OOHHUM i3 HETraTHBHUX YHMHHUKIB, AKUI CepliosHO BIITMBAE Ha edheKTHB-
HICTh JIANBHOCTI OpTaHIB JepkasHOl BAagH, NITPUEAE CTaOiNbHICTE | CUCTeMy
OpPaBONOPATKY, 3aXUIIEHICTh Npas, cBO0OT i 3aKOHHMX iHTepeciB rpoMadsH.
[Tpu upoMy JiAMBHICTE OpraHiB BMKOHABYC! BMagM, KOOpPIMHAILA IX 3yCUIb
LIONO OPOTHOI KPHMMiHATEHMM IIpOdBaM € ManoedeKTHBHOK, He IOBHOH
MIpOIO BIOTIOBITAE OepkaBHUM IHTepecaM i BHMOraM HallioHATBHO! Gesnexu
Ykpainu, He 3abesnedye epeKTHBHOTO 3aXMCTY KOHCTMTYLIMHUX NPAB i ¢BO-
Bom, TIOMMHM i rpoMaTaHMHA, TPaBOTIOPAOKY B Oepxai [3).

3a UMX YMOB BUABICHHA BUHHMX ¥ CKOEHHI 3MOYMHIB oci0 i NpUTArHe HHA
iX IO KPUMIHANEBHOT BIOIOBIIATEHOCTI € He Tiile 3ac000M NoKapaHHS 3104M-
HIIB i BITHOBTEeHHA CNPaBedIMBOCTI, ane | 3acoboM 3aranbHOl npeseHnil. Ha-
ABHICTE ¥ KPHMiHATBHOMY 3aKOHOTABCTBI MPaBoBlx 3a00POH ¥ CYKYIHICTIO i3
edPeKTHBHOI OiANbHICTIO PABOOXOPOHHHMX OPTaHIB € CeprO3HUM (PaKTOpOM,
AKUA YTPUMYE TIONed Bl BUMHEeHHI THX YW iHIIHMX OPOTHIPAaBHUX Dif. T
Gimbllle Ie CTOCYEThCA OiAHDB, K YTBOPIOKOTE NPIMETHICTh OO0 IMOYMHY, OCKi-
NEBKM B pesyibTaTi ix BUlHeHHd B ocobH, IO cKOiMa IpeflMKaTHe TigHHA, PO3-
BMBAeThCA NOUYTT GesKapHOCTI, He BiTHOBTIOKTECA MOPYILIEH] Npaea JTHO0e
Toe. OTAe, BaAIHMBOIC YMOBOK edpeKTHBHOI NpodhiTakTHKM JTOYMHHOCTI €
NPOTHIA PisHUM popPMaM IPUYETHOCTI 0 3TOYHHY.

OxpemMi acniekTH NpodneM NPUYETHOCTI OO 3MOYHMHY PO3IMATAICTHCA B
poborax I.L Barimypsina, B.C. Tenameini, H.&. Kyznetoect, M.I. Koeanrosa,
B.I. Cuiprosa, M.X. XaGiGynnina, LX. XaxiMosa, [A. Bymnyesa, I1K. €Bnoki-
Moea, A B. 3apyBina, O.1. Cemukinoil, M.K. THeTHeBa Ta iHIIIMX.

[Mpote, cyTTeRa TpaHcdopMallis CyCIVIBHMX BITHOCHH i 3MiHA KpHMiHa-
NBHOTO 3aKOHONABCTBA BUMAraloTh CROTONHI Nepellaay MiIxony Iono BH3HA-
UeHHA CYTHOCTI iHCTMTYTY NPUYETHOCTI 0 3MOYHMHY Ta 1Horo ¢hops, 1o i cTa-
HOBUTE MeTy L€ JoToBiai.

PosyMiHHA NPHYeTHOCTI ¥ MeBHI NPOMIKKH PO3BMTKY KpPHUMIiHANTBHOTO
3aKOHOOABCTEA 3aleXano Bl Mo3uIin mono Il caMocTiiHocTi. Tak, pag pagaH-
CBKHX BUCHIMX OKPeMO He BMIUTANH iHCTUTYT NPHYeTHOCTI 10 3TOUYMHY, BKITIO-
yarouu opMu ocTaHHBOTO 10 popM chisydacTi [4, ¢ 96]. B.C. YTepchiu
POSTOINAB IBa BUOM CHIBYYACTI: CHIBYYacTh ¥ BYMHEHHI 3MTOUYHHY Ta CHiBy4acTh
B YKpMTTI 3n10uuHy |7, c. 161]. OnHak GinblUicTh BYeHMX PO3IIATAITD IPHUTe-
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THICTB 10O ATOYHHY AK OKpeMUA iIHCTUTYT i BU3HAYAIOTE i 4K CYCIITEHO Hebes-
MevHy OIANBHICTD, AKA 3TINCHIOETHCA ¥ 3B A3KY 3 3aKiHYeHMM IpedMKaTHHM
WIOUMHOM (33 BUHATKOM MOTYPaHHA BUYMHEHHIO 3TOYHHY Ta HeloBiTOMIeHHS
Hpo 3TOYMH), IPOTe He 3HAXOOMTBCA ¥ BUHHOMY Ta NPFMHHOBOMY 3B A3KY 3
HIM.

IMuratxa npo opMH OIPUYETHOCTI J0 JMOYMHY € JOCUTE aKTYaIbHUM ¥
Hayli KpuMiHansHoro npaea. He icaye enuHOro ninxogy mono posyMiHHE Ta
BMOKpeMIeHHd foro Buaie. Tak, ckaxiMo, BilNosioHa guckycia einGyeamacg
e B pagAHCHKIA Haylll KpMMiHalbHOTO Npaga, Oe OOHI aBTOPH, 3riTHO 3 Ho-
NOXKeHHAMH TOTOYacHOTO 3aKOHOOABCTBa, (hopMaMM IIPUYETHOCTI HasMBaTi
3a3Ta71eriap He OOIIAHe NPUXOBYBaHHA 3MOYMHY Ta STOUMHLA | 3a30aneriis He
obillgHe HeNOBIAOMIEHHA PO 3MOUKMH [2]; Tomi AK iHINI BYeHi OO Ha3BaHMX
ABox ¢PopM OoHaBami 3a3ganerigh He oOilfiHe NOTYpaHHA 3OUMHY [6] Ta 3a-
sganerink He ofiugHe npadanad abo 30yT MafiHa, OTPHMMAaHKUX B PesylETaTi
BIMHEHHA 310uuHy [1, ¢. 37-38].

CporonHi saraTbHOBH3HAHUM ¥ BITUMSHAHIA KPHMiHATBHO-TIPABOBIN Ha-
yii € BigHeceHHd 00 dOPM NPHUSTHOCTI A0 3T0YMHY:

- 3a3manerigs He COILMHOTO MPUXOBYBAHHA TAKKOTO 41U OCODTHBO TAK-
KOTO 3n1ounHY {(cT. 396 KK Ykpainu);

- 3a37aneriap He obilAHOrC NpuaGaHHs, OTpHMaHHA, 30epiraHHa 9u 30yT
MafiHa, OTeKAHOTO JTOUMHHMM LU xoM (cT. 198 KK Ykpainu);

- NOTYPaHHA BIMHeHHIO 3OUHMHY;

- 3a3daneridb He oBiIAHOTO HeMOBIAOMIEHHH PO 3MOYKHH (B YKpaiHi g
dopmMa npIYeTHOCTI 10 3M0YMHY JeKpUMiHaTizoBaHa, xo4a B OedKHX KpaiHax
CBITY BOHA JOCI 3aMHIIAcTHCA KPHMiHaIbHO-KapaHHM).

Is nepeniuenix dropmM Nuile ABi Deplili 3HAMILUTH CBOE ITPAMe 3aKOHOOAE-
4e 3aKpinnenHa y KpuMinanbHoMy komekci YkpaiHm IloTypanHA BUMHEHHIO
IMOUMHY KBaTichiKyeThed, 4K MPaBUIo, 3a CT. 364 "3M0BXMBaHHA BIagow abo
cnyabopuM cTaHopmem” KK YKpalHu, xo4a B 3ameKHOCTI BiT KOHKpeTHHX
oBcTaBuH cpaBd MOXTHEL W iHINI BapiaHTH Keamidikallil, HanmpukilIan, 3a
¢T. 426 "BesgianvHicT BilickKoBOI Biagu" KK Vkpainm Towg.

Hesxi cydacHi aBTOPH NPONOHYIOTE TOMOBHUTH YKASaHMA BULIE MePertik
dopm nprraeTHOCTI DiAHHAMY, NepenfadeHMy TakMMK cTaTTaMi KK YVipai-
Hit: ¢T. 209 "Jleranizania (BiDMHUBAHHA) DOXOLIE, OOep/KaHMX FTOYMHHMM ILIT-
xoM", ¢T. 256 "CnpugHHA yUaCHUKAM 3TOYMHHUX OpraHizallill Ta YKPUTTI 1X
3MOUMHHOL OiAnbHOCTI”, T 306 "BukopucraHia KOIWITIB, 3000yTHX BiO Hes3a-
KOHHOTO O0iry HapKOTHMUYHMX 3aco0iB, NCHXOTPONHUX PEYOBMH, IX AHATOTIB
abo npexypcopis” [3, c. 69)].

[Mpore iHTepIpeTallid NPMYETHOCTI 0O 3MOYMHY 4K TiAHHA, 10 € NOXil-
HUM BilT NpedUKaTHOTO JTOYMHY, BTOPUMHHMM LIOOC HBOTO, MO3BOJAC 3HAUHO
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PO3IMKMPUTH Mepelik 1i pOpM, 3a paxyHOK [ifHb, 9Ki He 3aBX/IH, alle B MeBHIX
BHIIAOKAX MOKYTh OYTH BTOPMHHMMM BIDHOCHO 0O IIEBHOTO NPeIUKATHOIO
AMOUMHY, AK HANPHMKTAT:

- 3asganerigh He obinfAHa KoHTpabaHda NMpeIMeTis, OJepKaHuX IOUHH-
HIM LITAXOM (lepelliK JaHIX IpedMeTis HapomiThed ¥ ¢ 201 KK YkpaiHi);

- 3asganerigr He OGilfAHe CHPHMAHHA OIATBHOCTI TepOPHCTHYHOI IPYITH
i TepOPHCTHYHOL opraHisanil (4. 1 cr. 258-3 KK YkpaiHm);

- 3asfaneriok He o0ilAHa MNinpobka HOKYMeHTIB, Me4aToOK, IITAMIIE Ta
OGnaHKiB 3 MeTOI0 NpHXOBAaHHA 3mounHy (1. 1 ¢T. 3538 KK YkpaiHm);

- caryxBoe MnpoBGleHHd 3 MeTOK YKPUTTA IMPedHKaTHOro IOYHHY
(cT. 366 KK VKpainu),

- TOILIO.

TaxuM unHOM, npobrneMa BHM3HAYeHHA CYTHOCTI Ta JPOpM IPHYeTHOCTI
[0 3MOYMHY J0CE € aKTYalTbHOK 9K B TEOPeTMUHOMY, Tak i B MPaKTHYHOMY
nnai. JocnimkeHHA Hicl npo0neMi TOPKA€TbCA He MHIe 3 ACYBaHHA IPHpo-
¥ DPUIeTHOCTI OO 3TOYHMHY Ta Il BiIMe:KyBaHH:A Bl CHiByYacTi y 3M04MHI, ane
W NUTaHb KeaTichikallil 3OYMHIB i Mpl3HaueHHA TOKAPAHE.

BMKOpHCTAHA JIiTepaTypa:

1. Oue. : Barmypsim I M. OTBeTCTBeHHOCTE 33 MPHKOCHOBEHHOCTE K IIPeCcTy-
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2. Hue., Hanpukian : lamaxoea A. B. Bompockl yueHIA o OpecTYIIIeHHH B
NpakTHkKe M PYKOBOTAIIMX MOCTAHOBIIEHMAX ILTeHyMoB Bepxoertix cymos CCCP u
POCP. YuebHoe nocobre. - Mockea : Mzn-so0 Axagesym MBJT CCCP, 1979, - C. 64~
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/ M. K. T'netnes [HayK. ped. KaHO OpuI. Hayk, mou. A.C. Beniuexmi]|. - Tly-
rancek | Q0O "BupTyaneHas peameHocTe", 2009, - 310 ¢,
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Jep:KAaBHOL BIIAONM Y MpOTHL 3OTHHHIMM IPOsABaM Ta kopynnil® / BepxoeHa Pama
Vikpaiau // Canr Bepxoenoi Pann Vkpaitn [EnekrponHii nokyueHT|. - Pexim
Joctymy : http:// zakon rada.gov.ua/ cgi-bin/ laws/ main.cgi?nreg=n0012525-09.

6. Mue., Hanpukran, . CavipHos B. I [loHATHe mpHKOCHOBEHHOCTH 10 COBETC-
KOMY YTOIOBHOMY IIpaBy ! ABrope(:]). auc. .. KaHd, opud. Hayk. - JL: JIT'Y, 1954, -
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unac, A. . Axynos. - Kuee | Bina mmxomna, 1984, - C. 198; Xaxmsoe M. X. OreeTct-
BeHHOCTb 3a IPMKOCHOBEHHOCTb K XMINEHMIO COLMATHCTIYECKOTO MMYINecTBa
J/ WM. X. Xakmumor. - Tamkent : Dan, 1982 - C. 22,

7. ¥Yresckuit B. C. Coyuactie o npoexkty YK CCCP // Tpynpl nepsori Hayd-
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€.C. Hasnmko

snobyeay Kadpempy KPUMIHATEHOTO IIPpaka Ta KPUMIHOMOTTT

( Honetgprutt iwpuduuniat fuconngmt Jyzanceroeo depwabnozo
yribepcurenty Suyripinmix cnpad ineni B O. Hidopenra, Vipaina)

OJOUUIBHICTD AK MPUHLMI 3ACTOCYBAHHA OETTEHAMI3ALLIT

IMpaMyeaHHsg YKpaiHu 00 JeMOKPaTHYHOT, MPaBOBOL JepKaBH, 1i B3aeMO-
Aid i3 CYCOiNBCTBOM, BIVIMB Ha (POPMYBaHHS CKIAOHOL Ta pisHOGApBHOI raMu
CYCITUTEHMX BITHOCHMH HeMOXITHBI Be3 ITpoBeleHHd UiTKO BH3Ha4YeHOI, OBIpyH-
TOBAHOI JepAabHOl NONITHKM. Baskmiee Miclle y BHpIIIeHH] LMX NUTaHb Bil-
BOAUTECA MPABOBIM NOMITHLI, AKA Ha OCHOBI IMHGOKOT0 BHMBYeHHHA COLianbHMX
I MpaBOBMX 3AKOHOMIPHOCTENH MOBMHHA CIIPUATH CTBOPEHHK HO3ZMTHBHOTO
NpaBa, JINoBOTo MexaHisMy NpaBoBOro pery/IBaHHA BIDHOCHH B Pi3HMX ce-
pax cyCHiTBHOTO KUTTH, B TOMY UMCTI 1 B cdbepi NPOTHII 3M0UYMHHOCTI.

Y BupillleHHi THTAaHAA pO3pOSKH KOMITIEKCHO! IPOTH/LIT STOUMHHOCTI B
GinBLIOCTi BUIIAIKIBE DOCTITHHMKKM BUKOPUCTOBYIOTE TEPMiH "MpaBoBa MOMITHKA
gepskabu ¥ opepi mporwmil snouMHHOCTI". 3BMYa¥HO TaKy MOMITUKY posSIoni-
NFI0TE HA HAIPAMM 3a Taly3eBoK O3HAKOK (KPHMiHATBHO-TIPABOBHT, KPWMi-
Ha/IBHO-TIPOLIECYATBHII, KPHMIHATBHO-BUKOHABIMI Ta  KPHMMIHOMOTIUHMIA
Hanpamm). [TpoTe, B yMoBax ryMaHisallii 3akOHOJABCTBa B3arali Ta KpUMiHa-
TBHOTO 3aKOHOOABCTBA! 30KpeMa, BMHMKA: HeoOXiOHICTL y pospobLi HOBHX
HiOXOMiB, AKi JOMOMOXYTE POIITEHYTH MPaBOBY HOMITHKY AepXabl y oepi
npoTHAil 31OYMHHOCTI "mif, iHIKMM KyToM 30py". OOHMM i3 TaKMX NIIX0OiB €
PO3IONIT IPaBOBOT MOMTHEN Oepikaslt ¥ cdepi NpoTHIil STOYMHHOCT 32 KPH-
TepieM MeTONY MPaBOBOTO PEryIIOBAHHA HAa MEeHATbHMA Ta HelleHaTbHMI BH-
MIpH.

He nuengduce Ha HesHAYHY HaykoBY pospolky, pOPMYBaHHA Ta PO3BH-
TOK HallloHATBHOI MeHaNbHO! NOMITKM 0Ge3syMOBHO € akTyanpHMM. Ha mammi

1 [TpsiTea: TyT i Hamarm mo "EPrMiHATEHIM 3aKRCHOTABCTEOM”, "KPHMIHATEHO- IPa BOBM
AKOHOTABCTEOM”, "KPHMIHATTBHO-IPABOEIM 3AKOHOM", "KPUMiHATTRHHM JaKOHOM™, "3aKOHOM
Opo KPMMIHATEHY BiIOBTATEHICTE", "3aKOHODABCTEOM Ip0 KPWMIHATEHY EBifIoBiTaTEHICTE"
cmin poaymMiTit KK YR paiens
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MOMeHT KpUMiHalbHe Ta KPUMIHATbHO-BUKOHABYE 3aKOHOTABCTEO, He3BaKa-
OUM Ha MPHAHATTA Ta BeedeHHA b ilc KK ta KBK Ykpailm, 3HaxoOAThCA Ha
eTani cTaHOBNeHHA. Lle oBymMoBmoe HeoBXiOHICTE TOCTIMKeHHS OeleHaTisanii
He TiTbKH Ha eTalll icHYBaHHs1, a 1 ¥ pakypc MalOyTHROTO POSBUTKY, 3 Ypaxy-
BAHHAM HaMaraHbk HalliOHATBHOTO 3aKOHOMABLA IPHBECTH 3aKOHOIABCTEO
VKpaiHu ¥ BUINOBITHICTE OO CBITOBOTC, BPaxOBYIOUM IpPIOPHUTETH, TeHJeHIil
Ta HaNPAM M TePKABHOT TOMITHKN ¥ cdpepi IpoTHIiil 3T0UMHHOCTI.

Henenanisalilo, 9k eleMeHT NpaBoBOl MOMITHKK OepXkaei y cepi mpo-
THAIT 3MOYMHHOCTI, MO Pi3HUMH KyTaMH 30pY Ta B PisHUX acleKTax JOCTITKY-
Banu Taki BueHi, AK J1.B. Barpin-lUlaxmartos, [O.B. Baynmin, M.O. Bensee,
B.I. bopucoe, 11 Kapnenme, O.1. Kopobee, O.M. Kocrenxko, M.B. [lamin,
M.I. Xasponwk, ILB. Xpanincekum, C.M. Illkona, O.M. fkoenes, C.C. fuenko
Ta iHII.

OnHak, He3sBaKaro4li Ha 3HAUHY KiTbKiCTE HAYKOBUX Ipallk i pospobok B
LapHHi NpaBoBol NOMITHKHM JepkaBH ¥ cdepl NpoTHail aMOYMHHOCTI, 3amu-
MIARTHCA HEOOCTaTHBO OOCTIAKeH MM TeOpeTUUYHI IHMTaHHA 3a0esleuyeHHA Ta
PO3BUTKY AeleHatmizanii B VkpaiHi. OODHMM 3 LMX OUTaHE € JOCTITXKeHHS
NpUHIMILE JeneHanizallil. 3posyMito, o BUSHAYSHHA 3MICTY yCix NMPMHIN-
mie JerneHamsalii - TpeaMeT OKpeMOro IPYHTOBHOTO TOCTIIKeHHS, AKHA Ha-
BpAI M MOKHa PO3MICTHTH B paMKax CTaTTi. 3BaKalOoui Ha 3asHadeHe Ta Te-
MaTHKY KOHdpepeHIil, MeToK JaHoi cTaTTi Gyno ofpaHo NOCTIKeHHS MPHH-
LIMITY JOLINBHOCTI geneHanisauil.

Hamu BKe sasHAYATOCk, IO MeHallbHa MOMITHEA OepKaBK - Ie HiHHic-
HUA BUMipP IPaBoBOl IOMITHKM Oepikabl y cdhepi TpoTHl 3TOYHHHOCTI, AKMIA
Ma€ CBOIM IpelMeTOM MeTy, OIITUMA/IbHI Bi i po3Mip NMOKapaHHA 3a 3TOYMH,
po3polbige MOMOXeHHS OO MPHM3HaYeHHA Ta 3BiIbEHeHHd Bill IIOKAPaHHA Ta
Horo BinGyBaHHA, dopMye 3aco0i NPOTHIIIOCYOTO BINTMBY Ha 3MOYMHHICTD I
Yac pearlisallii HOKapaHHA Ta SHAXOOMTE CBOE BITOSpakeHHd B HOPMax KPHMi-
Ha/IBHO-TIIPABOBOTO, KPUMIiHANBHO-BUKOHABYCTO, KpPHMMiHaTBHO-IPOLeCcyalb-
HOTO 11 KPMMiHOMOTIYHOTO 3aKOHOTABCTBA i MpaKTHIL IX sacTocyBaHHA. [ere-
Hanizalia K Aemae cobolo HalpAM KpHMIiHAMBHO-NpaBpoBol ranysi NeHambHOT
MOMITHEM JepkaeH, AKMMA 30iCHIOETECA YIOBHOBAKEeHMMM OpTraHaMi Jdepka-
BHOI BNIal} Ta Mondrae y nepenfadedHi Ginbll M 9KOrO BUOY i (Ta) posMipy
MOKApaHHA AK B MOTOKeHHAX 3arajJbHOI YacTHMHM, TaK i B CAHKIIAX CTaTer
(gacTuH cTaten) Ocobmueoi yacTuHM KK, npusHadeHHi Ginell M AKOro Mnoka-
paHHsA, Hik NepegdadeHo SaKOHOM, 3BLTbHEHHA BT NOKapaHHA Ta HOro Bigoy-
BaHHA [1, ¢ 18]

Henenanianis AK HaIpAM KpHMMiHaNbHO-NPaBOBOl Ta/Tysi NeHaTbHOT Mo-
HiTHKW YEpaiHK, HafiTeHa MPUHOMIAME, XapPaKTepPHMMM KPHMIiHATTBHOMY
npaBy YKpalHu. B cBolo Yepry ocTaHHI MOXKYTE 3HAXOOMTH OeTalizalilc y
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dopMi NpHHLIMIIE KPUMiHaTEHO-TIPaBOBOT Talysi MeHallbHOL NOTITHKH YKpa-
1HM. B lopuamMuHin miTepaTypi Oig, OpMHIKMIaMK [IpaBa poOSyMIIOTE Taki MOTO-
JeHHH, LIO BUCTIOBIIOIOTE Y 3aratbHil dhopMi o8’ ekTiBHO OBYMOBIEHY BHMO-
I'Y OO YYaCHUKIB CYCIITBHMX BITHOCHH, AKa BUCTYNAE 3ac0boM caMooOMeskeH-
HI TepKaBHOT BTy, a TAKOAK KePiBHMIITBOM O7I5 MOCATHEHHS LiNel 0PaBoBo-
ro perymosadiA. [IpuHIMOM KpuMiHanbHOTO NpaBa - [e OCHOBHI, NpoBiOHI
zacaldM, AKi 3aKpillleHi B HOpMax IIpaBa i BM3HaYalOTE NOGYIOBY Briei ranysi
Mpasa, OKPeMMX 1 IHCTHTYTIB, MIPABOTBOPUY i MPABO3ACTOCOBHY MiATEHICTS.

OoHMM 3 NPHMHIMINE JelleHaTizalil € NPUHIKI JOUNBHOCTI, AKHH O3Ha-
Yag, M0 3acTOCYBaHHA 3aXOHiE KPUMIiHANBHO-TIPABOBOTO BIUTMBY MNOBMHHO
YIMOIKYBATHCA 3 MeTOI0, IO CTOITH Nepel KPUMIHATBHOK pelpecicio; BOHK
NosuHHI ByTH BH3HaYeH] ¥ 3aKOHi, 3acTOCOBAHI M BMKOHAHI TaK, 10O MaKCH-
MaTbHO 3abesneuuTH JOCITHeHHA THUX LiNef, AKi CTaBATbhCA Iepen HuMu (2,
¢. 37]. Ak cnpasennueo eigMidae mpodecop ITJT. ®pic "Mexi KprMiHaTBHO
penpecil, BuOM i xapaKTep 3axomie il a Takoxk ubip i 3acToCyBaHHA Ha Ipak-
THLI BM3HAYAKOTBCA 38 JONOMOTOK NPHMHIMIY JOUITEHOCTI. KiHieBow MeTom
i sagauery po3poOKM i 3acTOCYBAHHA JAHMX 3aXOOiB € AK BiIOMO, OXOPOHa
NpaBONOPANKY Bill 3OYMHHMX IOCATaHb, SHIPKeHHA PiBHA 3MOYMHHOCTI, BH-
NpasleHHd i MepeBMxOBaHHA 3/IOYHHILIB, 3aralbHa i cliellianbHa MpepeHLia"
[3. c. 56].

Hlomo sacTocyeaHHA IelleHaNisallii, AK HAIIPAMY KPUMIiHATBHO-TIPaBOBOT
ranysi MeHanmpHOI MOTITHKKM YKpalHM, Oefl NMPUHIWI MOXe MNpOABTATHC ¥
HaCTYIHOMY:

a) NpM3HadeHHi Binell M'4KOTO MOKApaHHA 3a YMOBM BM3HAHHA CYIOM
TOTO, IO Ginelll cyBopHi BT, NOKapaHH: Oyde ABHC "3aBeTMKUil’ 1,71 BUIpa-
BlleHHd OCo0U Ta NONepe/KeHH BUMHEHHA Hel) HOBHX SITOULHIB;

0) zaMiHi mokapaHHA OinblI M AKHMM, AKILIO CYI BU3HAE, IO 7 JOCAT-
HeHHA MeTH NOKapaHHA edheKTUBHILIMM CTaHe MeHIL CYBOPHI B, NOKApaH-
HA,

B) 3BUIBHEHHI Bif NOKapaHH4 Ta 110ro BinByBaHHY AKIIO CYA, BHU3HAE, 1O
I JOCATHeHHA MeTH NokKapaHHA BiICyTHA HeoOXITHICTy ¥ pU3HavYeHHI ado
BinOypaHHI MOKapaHH4.

HeneHanmisallid MOBMHHA peatizoByBaTHCA (BMKOPHCTOBYIOUM TePMiHO-
TOTiIo iHTeNneKTyanbHOIO NpaBd) 3a ACIIOMOTOK "OXOPOHHOCI POMIKHUX Ipa-
BOBHX POspoBok”, TOBTO anmpoBoBaHMX NPaBOBHX pillleHEk, IO MAKCHMANBHO
TOUHO MNPOTHO3YBAaTUMYTh MpaBoBi Ta colianbHi Hacmigku. L pilmenna mo-
KYTbh BYTH HOBUMM, MOKIHMBO HeOPOHHAPHUMY, ale O0OB d3KOBO HayKOBO
obrpynrosatmmMu [4, ¢ 102]. Ak sasnauas J1I [MeTpaKMIBKHA, CYTHICTE Mpo-
GneM “monmiTuku nmpaea" (npabofoi nodimuxu, & momy wucti 0 KpHMIHOABHO-
nprbofor eaaysi nengapnof nosinky — €.H.) monsArae B HAYKOBO OOIPYHTOBAHOMY
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NependadeHi HaCTiIKiB, AKi HeoBxiDHO OWiKyEaTH y BMIAOKY BBedeHHS IeB-
HUX NPaBOBUX IPHITUCIB, & TAKOK po3polIli TOMOKeHb, BBENeHHA AKX B CUC-
TeMy TiFOYOTO IpaBa LITAXOM 3aKOHOTABUO! DiATBHOCTI (UM iHIIMM IITAXOM)
BHABMIOCH § YMHHMKOM MeBHMX GaskaHMX pesyabTarTis [3, c. 205]. 3acrocysan-
HA JeneHanizalii B mpoleci BinOyeaHHS oco0oo MOKapaHHA Mae IpYHTYBaTH-
cA Ha (pyHIAMeHTaTbHUX TeOpeTHYHUX pO3podKax Teopil BUKCOHAHHA IMOKa-
PaHb i3 JOCTIIKeHHIM CYTHOCTI KpHMiHATbHO-BHKOHABIOL OiINTLHOCTI, 13 3a-
mubneHHIM B 08 KT AOCTIKEHHS, XapaKTepHCTHKOK OCHOBHOTO i Opyropd-
JHMX HAIIPAMIB OiSMbHOCTI OPTaHiB i YCTaHOB BUKOHAHHA NOKapaHs [6, . 9).

Cmin sasHauMTH, IO 3a3HaYeHUM OPHMHLMI B Teopii KPUMiHATEHOTO
MpaBa NPaKTHYHO He TOCTIIKY€ThCA, X0Ua MOM AKIIeHHA penpecii abo seilk-
HeHHA BiT Hel - e 3aBAIM MPOrHO3, AKHMA BUBOMUTLCA 3 ICHYIOUMX B DAHMI
Yac IPUYMH M0 BTHOIMIEHHK 00 HAcHiIKiB, 9Ki MOXYTE HacTaTu B MapByT-
HbOMY, NepenBaueHHA TOro, IO BM3HAYEHA B TelepilllHEOMY Yaci penpecid
CTaHe CITPOMOKHOK IUTA TOCATHeHHA OCTABNIeHMX Iepell, Helo IUTem.
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A.C. Ouaus
ACHCTEHT Kadpempi KPMMIHATTRHOTO TIpaBa
(Odecorn REfionabHa 0pHouYHT aradertn, Vipaa)

CHIBBIAHOLUEHHA KATETOPIN "®VHKLI ",
"SAOAYI" TA "L KPMMIHAMTBHOTO INMPABA

Posrmap, Tix alo iHImMx geMIl of €KTUBHOT PealbHOCTI HANIOBHKETHCA
Ha/leAHMM 3MICTOM i NPUBOOMTE OO 3HAYYIIMX Pesy/bTaTie MMIIe ToOi, KOmu
Te abo IHIIe ABMIIIe OOCTIAKYETHCA He OKPeMo, a ¥ B3aeMOmIil 3 iHIIMMIL

BinnpasHOK TOUKOI HALIONC ODOCTILKeHHA O, BBKATH aHATi3 T podneM
CHIBBITHOLIZHHA PABOBHMX KaTeropin "¢gyHKuia", "3apnanna" ta "oine”.

OnHOKW i3 MPaBOBMX KATETOPiM, WO IPeIcTaRIae iIHTepec 3 IOIMAaY i Te-
OpeTHYHOI | NpakTHYHOI CHIiBBITHOMIEHHA 3 deHOMeHOM (PYHKUIN Ipasa, €
3aBIaHH4 IIpaBa.

Ha oyMky psioy ydueHwMx, 3ameXHicTb PYHKIIN NDpaBa Bim, WOTo 3aBIaHb
BMABNACTECA, MO-Tlepllle, B TOMY, LIO 3aBOaHHd Hepinko GesmocepenHEo ofy-
MOBMIOKITE CaMe iCHYBaHHA PYHKILIM; MO-Tpyre, BUSHAYAKTE iX 3MicT i, mo-
TpeTE, HAaWICTOTHIIIMM YHMHOM BINTMBAKTL Ha opMU | MeTooM Ix peamizawii,
3YMOBNIOIOTE KOHKPETHI Hallpami Dpaeoeoi 4if [1, c. 23], Takum nigxin xapak-
TepH3y€ HepPBUMHHICTh 3aBMaHb OpaBa MO BiIHOLISHHIO 0 Woro JPyHKUif. lc-
HYIOTE, IPOTe, i iHINi y4BTeHHS Npo cHiBBIHOLICHHS 3aBIAHE i pYHKIIA npa-
Ba. Ha oymky B.T. Pasrinenicsa, 3apmaHHA He MOXKe OyTH BH3HaYaTbHMM YMH-
HUKOM IO BITHOLIEHHI 10 GYHEIIT [paBa, BOHO MOKe BYTH TilbKH BU3HAYY-
BaHUM [2, ¢. 46]. YueHHF MOACHIOE e THM, IO 3aBTaHHA [0 BITHOIEHHKD 10
¢yHKUIA MpaBa BUCTYINIAE 30BHILIHIM YMHHHEKOM. BHsHauyBaHWMM, i3 1iOro To-
UKH 30PY, MOKe CTaTH JIMLIe BHYTPILIHA BIaCTUBICTE HpaBa - pyHKILA.

Cnig BM3HATH, IO OCHOBHA BiIMiHHICTE 3aBOAaHE i (pYHKIIA NpaBa Homs-
rac B TOMY, ILIO 3aBIAHHA € AKICh 30BHILIHI 110 BIHOLIEHHIO OO NpaBa ABMILA |
BUCTYIIAIOTE OPIEHTHPaMK HPABOBOTO PerylIBAHHA, BUSHAUAKTEL HAIlPAMIM
Iii Ipaka Ha CYCHiNEBHI BiTHOCHHN. PYHKIT - e Te, 1O BHYTPIILHBO BIaCTHED
npaBy, Lie BHYTPILIH: PYILifiHa cila npaga. Bonu Ak Gu "posunneni” B npasi i
npi HeoBxigHOCTI ¥ ByAb-AKMA MOMEHT IOTOBI 1O CBOST peatizallil, 30KpeMa,
110 TOro, OO BUPILIMTH 3aBIaHHA, 1O CTOATE Neper, npasou. CnosomM, PYHK-
Iii Npaea - e BHYTPIILIHIA IoTeHIiaT Mpasa, #oro eHepria. Le Te, mo pobute
npaso "KMBUM'", IPMBOIHUTE FIOTC B OiK, IPHMYyLIyE NpaliosaTi. Ale 11 npa-
BITLHO Ha LIl MiICTABi CTBepAKYBATH, M0 (PYHKILT 3yMOBTIOIOTE 3aB0aHHA
npasa?

V nayui nosunia B.T. Pasrinvaicsa Oyna mignana xpurnni. Ipoanamisy-
BaBLIK foro eucroen, M.IT. Tpodimora npuiiiia 1o HacTYIHKMX BUCHOBKIB. I3
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1{ TOUKH 30pY, 3aBJaHH4 - KaTeropia no Gineimin Mipi cy®exkrueHa. Byoe-ska
JiATBHICTE Neped, NOYaTKOM 3FOiIACHeHHA BHMarac IOCTAHOBKM Limen i 3a-
BIaHE. | BMXOOMTE, IO 3aKOHOMaBelE POPMYTIIOE TY alo iHIIY ranysk paba, a
HOTiM BMBOOWTH 11 3aBTAHHA i3 CYTHICHOI ocobnmpocTi. Taki MipKyBaHHA, Ha 11
O¥MKy, NpoTUpidaTe noriti peuent [3]. Ha nepmmmin mornsAn, apryMeHTi
M.IT. TpodiMoBol BUIMTANAIOTE UIMKOM HePeKOHIHBC. OMeBMIHO, IO ABMILe
He MOKe (pYHKIIOHYBATH "IPocTo Tak", "BXONOCTY", He BUKOHYIOUM IPH IBO-
MY HiAKMX 3aBIaHb. K MilkpecTiopanocd BHIle, IpaBo icHye i (pyHKILiOHYE
{mic) nuille MOCTIMBKK, MOCKITBKH eper, HUM MoCTaBTeH] BiAIOBIIHI colianbHi
Uini i 3aiaHH4, AKi GesNepepBHO BUMAraloTk CBOTO BHpillleHH4. SIKIILO iX He
Oyne, HeoOXITHICTE B iCHYBaHHI NpaBa i, BIIIOBITHO, B HOTO (PyHKUIOHY BaHHI
BiOmage,

Alle He BAPTO NOCHINIATH 3 BHMCHOBKaMML. | mepm Hix spoGuTi nesHMI
BHCHOBOK IIPO Te, IO € TakKWM, IO BH3HAYAE MO BUTHOMICHHIO OIMH IO OOHOTO -
pyHKUIT sBMITA (BHYTPILIHIM YMHHWMEK) abo 3aBOaHHA, IO CTOATH IMepen, HHUM
{30BHILIHIA YMHHMK), HeOOXITHO BIOMOBICTH Ha MWUTAaHHA "4M MOMKHA MOCTa-
BUTH Mepen 4BMIIeM 9Ki-HeGyIOE 3aBIaHH4, He sHalum foro ¢pyHKUin"? Yu
MOKHA B3arati BecTH MOBY IIpC AKI-HeOyOb cOLianbHi 3aBTaHHA, He OPIEHTYIO-
UHCE IPH OEOMY Ha peallbHi JKUTTEBI IpoLecH, 10 BinByealTecd B CYCIiTbCT-
Bi, He BpaxOBYIOUM OCODIMBOCTI (PYHKIIOHYBaHHA THX abo IHIIMX CoLianbHMX
ABMIIL, TOOTO MOBHICTIO HEXTYIOUM HagBHMMM MaTepialbHMMIM BiIlHOCHHAMM?
OueBUIHO, LD Hi.

B se'a3ky 3 nuM B.T. Pasriwiedics, ykasywouw, IO caMe pyHKIIT 3yMOB-
MIOKTE 3AB0AHHA [paea, a He Haenaku. He MOKHa HOcTaBUTH Meped SKHM-
HeGyIb ABUIIEM 3aBIAHHA MAcIUTabHe, HiXK Te, AKe BOHO 30aTHe BUKOHATH
BIOITOBIIHO MO CBOTX BHYTPILIHIX MoOXIMBocTel. CaMa no cobi HocTaHOBKA
NnogidHOre MUTAHHA BUIIAdAE adbcypOHO. 3abesneuenta obopoHu i Gesnexu
OepekaBl - e (PYHKIT caMOl Tepkaph, ale Hidk He Ipaba, TakHMM 4MHOM, 3a-
BIAHHA OyOB-AKOTO SIBMIIA (30KpeMa IpaBa} BHM3HAYAIOTHCA FIOTC BHYTPIILIHI-
MH 30i0HOCTIMM 00 1X BHpillleHHA [2].

slkmo x cnpobyBaTi posBMHYTH Jami MOTiKy MipKyBaHb Npo CHiBBITHO-
IIeHHA 3aB0aHb i PYHKIII Opaea i 3BepHYTHCI 10 TPHMYUH BUHMKHEHHA Ipa-
Ba, MOXKHA IIPUATH OO MPAMO HNPOTHIEXHMX BUCHOBKIE. Byab-Ake colliankHe
ABMLIE (30KpeMa IIpaBo) BMHUKAE 3a YMOBM HaABHOCTI BIANOBIZHMX Mepeny-
MOB i icHyBaHHA 00 ekTHMBHOT HeoOxinHOCTI B 1ioro no#Asi. IMpaeo BUHMKae B
CYCTIUTBCTBL ¥ 383Ky 3 00 €KTMBHOIO MOTpedoin, TOOTO A BMpIllleHHA HeB-
HUX 3aB0aHb, 9Ki MM CBOTO TO3BONTY NOTPeBYIOTh TAKOTO COLIaTEHOTO ¢heHo-
MeHa, AK npaso. He Gyme i€l notpedmn, He Gyne sapiaHE, IO BMMaraloTh caMe
NpaBoeoi Oil, MpaBo B3arali He BMHUKIO 6, cycninkeTBo HinkoM obxogunocd &
IHITMMH COLanbHUMK PeryIATOpaMi.
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Tomy, BBaKaeMo, IO CHOYATKY (PYHKILI MpaBa, TaK caMo 9K i HOTO CYTh i
crienudpika, 3yMOBITIOIOTBCA THMH 3aBIAHHAMH, K BUKTHKATH IPaBo OO KHI-
T4. [papo 3airicHios 8ol GYHELI BMKTKUHO pany JOCATHeHHS TeBHOT 30BHi-
IIHBOT COLlianbHOL MeTH | 3aBTaHb. B mpoeci wioro $yHKuioHyBaHHA BigGyBa-
€TBCA NOCTIMHA B3aeMOJLid LiTer, 3aBdaHb i (PYHKILN MMpaBa, KOPeKTYBaHHA 1X
B3aeMHoTO 3MicTy. [loniGHa GesnepepeHa B3acMonia oOyMOBIeHa TICHUM B3a-
€MO3B A3KOM BKa3aHMX ABMLIL i, SPeIlTor, iX aHicTIo, Bo onHe Hemucnmme Ges
IHIIIOTO,

YsaraneHeHi BM3HAYeHHd IEOTO MOHATTA, AKi CKIAIAKTE OCHOBY CyYac-
HOro PO3YMiHHS JAHOTO #BUINA, Bymm sanporoHosani ML Baprinmum [4,
c. 157], T.H. Panpko [5, c. 116], . H. PaTKy/UTiHMM Ta iHITFMHM BUSHMMPL

Takok, Hampwuknag, i3 saraTbHOHAYKOBOTO 1 3aralbHOMOBHOTO BHMSHA-
4eHHA PyHKILIT BUTIKAE TICHKMFI 38 A30K YHKLIFI KpUMiHaATBHOTO ITpaBa 3 FIoro
3aBlAHHAMM: BXKe IO CBOTA eTHMOMOTil ¢1oBo “"(pyHKLIA" NOB d3aHe 3 TAKIMU
MOHATTAMM, AK "poBora”, "suMKoHaHH4A"; "3aBOaHHg" XK O3Hauae "Te, IO BHMMAa-
rac BUKOHaHHA".

HaspHicTb 368'43Ky MK 3MicTOM 3aBTaHb i pYHKIIN KpHMiHATBHOIO Ipa-
Ba aBHO BHM3HaHa B KPUIMUHIN TiTepaTypi. Tak, B.T. CMipHOB, 4K BXke BUILE
sa3Havyanocd, e B 60-x pp. Mucae, Mo MOHATTA “¢gyHKII NpaBa” cHHTesye
3aBIAHHA i cIoco0u peryIioBaHHA CYCHITBEHMX BiTHOCKHH, daKTHUHO Bioobpa-
AalouM B CYKYIHOCTI DpedMeT, SaBIaHHA I MeTon perymosaHHA. Ha TicHmi
3B'A30K MUK (PYHKILiSAMY, 3aBOaHHAMIM, NPeIMeTOM i METOMOM PerymioBaHHA
KPHMMIHATBHOTO IMpaBa YKasysaTd misHille M.I Koeameos, B.B. Manbles Ta
IHIIIL.

CrasaHe He O3Ha4ae, o JYHKIUI TOTOKHI 3aBTaHHAM, X0Ua O Bke TOMY,
LIO 3MICT 3aBIaHb KPUMIHaTBHOIO NpaBa MOMe BU3HAUATUCH 3aKOHONABLEM
HO-Pi3sHOMY, 3aNMekHO B KpHMiHaMBHOI NOTITHKH Aep&aBH B TOA abo IHIIMI
nepion. Hanpuknan, 8 KK PCOCP 1960 p. He fuuiocd npo HolepelkeHHS
FMOUMHIB, 1 TAKMM UMHOM Iepel KPUMiHaTbHMM MPABOM CTABUIOCH JTHILIE
OxOpoHHe 3agTaHis: 3rigHo 4. 1 cr. 1 KK PCPCP 1960 p., KpuminanbHmi Ko-
Jexc PPOCP "Mac 3apDaHHAM OoxOpoHy cycnineHoro ycrpoto CPCP, foro no-
MITHMUHOT i eKOHOMIYHOI cucTeM, ocoln, mpas i ceobon rpoMandgH, seix dopu
BITIaCHOCTI i BCBOTO COLIAMICTMUHOTO MPaBONOPATKY Bill 3TOYHHHMX NOCATaHB",
OcHOBM KpUMiHATEHOrO 3akoHO#aBcTBa Cotosy PCP i pecniyGrik 1991 p. Hasu-
BaTH TPH 3aB0aHHA: OXOPOHHY, NOTIepeKyBanbHy 1 BrxoBHY. Kpim Toro, smi-
Ha 3aBIaHb MO/Ke 1 He OTpHMaTH NpAMOTo BUpasy ¥ opmynoeadiax Kpumi-
Ha/lBHOTC KOTEKCY, a BUpakaTHCA B JeKpuMiHamizalil OisiHb, M0 paHillle BU-
3HABAMHCA ATOUMHaMM, KPUMIHaTIZAIl TigHE, IO PaHille He BBAXKATHCA 310-
TMHAMM, JelMeHai3allil JeAKHuX BUOIB 3MOUMHIE i meHamizail (IOCHTIOBaHHA
HOKapaHH:) iHIIMX BMAIE JTOTHHIB, a TaKMK 3MiHI dpopMymoBanb B Ccobmi-
Bilt yacTiHi KpumiHanvHOro Kogekcy.
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o x mo ¢dpyHKUIA, TO BOHK, Ha HALY AYMKY, BUPaXaloTh DedKi CTilKi-
n1i, OimblN 3arajIbHi BIACTHBOCTI KpUMiHanbHOTO IpaBa, He Taki 3anekHi Big
3MiH KPMMiHaTBHOT MOMTHEM. Y LBOMY CeHCi O HOTOMWTHCA 3 JIYMKOK
B.B. Manbuesa npo Te, 1o "{PYHKUIA IK MIOCh BHYTPILIHBO BIACTHBS 3aKOHY
<..> Mae NPIOPHUTeT Hal 3aBOAHHAM, AKe, Xod i "mane", "sanpononoeaHe” sa-
KOHOTABLIEM, ale Bee K TaKW 3HaXOMUThCHA Oami, HEK (YHKIIA, Bi THMHHMKIE,
O OGYMOBIIOIOTE 3MiCT KPUMIHATTEHOTO 3aKOHOIABCTBA. 3aBIAHHA CTABUTHCA
3BOBHI 3aKOHONABLeM, a yHKUIA CKIalacThCA 3cepedMHH IpH POPMYBaHHI
3MICTY KPMMIHATBHOTO 3aKOHY THHHWKaMH collianbHol OificHocTi” [6, ¢. 131].

C.I0. TumoxiH BBaxkae, IO PYHKIIT KPMMiHATEHOIO Mpaba € THOCeOOTi-
YHC BTOPMHHUMM [O BITHOILIEHHKY OO WOTO 3aBIaHb B TOMY CeHCI, LU0 A1
Toro, WG 3po3yMiTH, gKi YHKLIT KPHMiHATEHOTO IPaea, HeoOXiTHO BUX00H-
TH i3 3MiCTY 3aB0aHb, 10 POPMYITIOIOTECA SAKOHOTABLeM, JONOBHIOKYH FIOTO
BITOMOCTAMHM ITPO 3MIiCT 4K iHIIMX cTaTeld KpUMiHANBHOrO KOOEKCy, LIO Oie,
TaK 1 KpHMIiHaTBHOTO 3aKOHOOABCTEA iHIIMX Mepionis ado KpaiH, a TaKo&K J10-
CATHeHb HayKH KpUMiHaTbHOTO NpaBga. B TOM ke 4ac B OHTONOTIMHOMY BigHO-
IIeHHi pYHKII NepEHHHI N0 BiTHOMIEHHK IO 3aB0aHb, OCKINBKM NPAKTHYHE
pillleHHs NOCTAaBMeHUX 3aKOHOMABLeM Mepel KPUMIHaTBHUM IPaBOM SaBlaHb
JocdracTbed 3a OOMOMOTOK peatTisallil Horo ¢pyHKIIN, 4Ki BIacTHMBI oMy
0b'eKTHBHO, Yepes Horo npasosy npupony [7]. Ha mamry & oyMmky saBOaHHA
MOKYTb CTABMTHCA TTHILe 3 BpaxyBaHHAM GyHE1SIiA KpHMiHATEHOTO ITpaBa,
TODTO He MOKHA WM HedOUVIRHO CTaBUTH Meped KPpHMMIHATBHMM NpaBoM 3a-
BIaHHA, 4Ke BMXOOIUH i3 1oro byHKIIN He Moxe GyTH HUM OocArHyTo. Tomy
B TAKOMY acllekTi zaBlaHHg 3afleXkHi eif, P yHKILIA, DpoTe dPYHKII 3 9BTIAI0TbCS
pasoM i3 MosABOIY ABMINA, AKe PYHKUiIOHYE (KpMMiHaTbHe NMPaBO B TAHOMY
BHIANKY), a TaKe ABIMILe He MOXKe 3 aBMTHCH, 9KIIO B CYCIINBCTR BKe He icHy-
I0Th KOHKPeTHI 3aBIaHHs, AKi MOBMHHO BMPILIMTH Ie ABuLLe. B 38'A3Ky 3 mum,
3aBIaHHA i (PYHKIIIIL, € B3aeMO3aneXXHMMM KaTeropiaMu. JKIIo X kapOdHHaIbHO
3MIHIOBaTH 3aBIAHHA, TO MOKe BUHUKHYTH CUTYalid, W0 KpMMiHaIbHe npaBo
He OyOe X BUKOHYBATH, TOMY iCHYIOTE TIeBHI MeXi B paMKax 9KHMX MOXKHa 3Mi-
HIOBATH TaKi 3aBlaHHA. PyHKUII B3arani K He MOXKYTh KapdHHaTbHO 3MIHIOBa-
THCH, OCKLTBKM BOHM BigoBpaXaloTk CYTHICTb 4BMIa, KapadWHaNbHa ixX 3MiHa
SMIHMTE i IPHPOAY CaMOTO SBHIIA 1 BOHO NePeTBOPHTBRCA Ha iHIle BMIIe (iH-
e Tpaso), ToMY PYHKI 3aBKIM He3MiHHI, TpoTe MOKYTh HE3HAUHHMM -
HOM MOIePHi3yBaTHCA.

B KpuMiHanbHOMY 3aKOHOTABCTE] BiMbIIOCTI 3aKOpOOHHMX KpalH HOPMH,
1[0 BM3HAYAKTE [OTO 3aBIaHHA, BiOcyTHI. BinmoeimHa Tpaouuid B Gimbimin
Mipi xapakTepHa ona kpaif [TpuSanmuky, CroisnpyxHocti Hezanexumx Hep-
Kab I DedkMX KpaiH KOMMIIHBOTO collianicTHuHoro Tabopy (Kurar, €men).
OnHak i TYT € YacoM iCTOTHI BigMiHHOCTI B TepmiHomoril. 3okpema, KK I'pysii
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(4. 3 cT. 1) BU3HAYAE He 3aBOaHH4, a 0imi KpuMinansHore kogekcey, a KK Kup-
ruscTala (4. 1 ¢T. 1} J0CHTh YiTKO NPOBOOWTE MeXY MK HOTo OiTAMM A 3a-
BIAHHAMI.

B Teopii npaBa LiTi BrsHaUaCThCA Io-pisHoMy. Hanpuknag, "nine npaea
(i HopMK IpaBa) - Le Hpolec cBoBOOM, PIBHOCTI i COpaBenIHBOCTI B KMTTI
noner, ToOTO TBepOKeHHA | NporpecHBHMA PO3BUTOK ILIHHICHMX BIacTHMBOC-
Tel 1 MOYATOK CaMOTO Hpaea, AKHI BUPAKAETbCSd B NPMHOUIG opMaTbHO!
pisHoCTI" [8, €. 497].

Link — e KOHKPeTHWUF eTaIOH, [0 OOCATHeHHA AKOTO MOBMHEeH IparHy-
TH Bynob-Akum cy(' ekT, dKMI peallisye Npaso Ha OpakTuii [9, . 17], e "Maii-
ByTHE B chOrogeHHi", mependayeHHA BiOMoBiTHOTO pesynbTaTy [10, ¢. 88).

.1 AHiciMoB BBa¥ac, IO LNk B IIPABi - Lie pe3ylbTaTH, AKi CYCIiTbeTBO i
JepsKaBa CHOMIBAIOTHCA OOCATHYTH 3a OOMOMOTOK BUKOPUCTAHHA TaKOTo iH-
CTPYMEHTY OXOPOHM i Pery/IIoBaHHA CYCINNBHUX BITHOCHMH, 9K Ipaeo. Lline
BiDoOpakac NoTpedH CYyCHINbCTEa 1 JepskaBi BITHOCHO HacTaHHA KOHKPeTHHX
conjaneHMx Hacminkie [11, ¢. 41-52].

Link - me MUCTMMUMA Pe3yIbTaT KOHKPeTHO! Ii9NBEHOCTI, pesyneTaT dy-
HKILiOHYBaHHA. JOCATHeHHA LMl NpHIyCcKae NOCTIOOBHe BUpIlleHHA pany
B3aeMO3aIEKHUX 3a1au - IpobieM, 0 BHMarakTh BUPILIeHHS; 3aadi, TaKHMM
YMHOM, BUCTYIAKTh AK NPOMUKHI Lini ZiAmnbHOCTI.

lo & cTocyeTked "samad i ¢ yHKUIA" MTpaBa, TO JAedAKi IPHCTH BBAKAKTD,
LIO BOHM — He CHIBIAOAdi IOHATTA, PO3MEKYBaHHA AKMX MaE MPUHLIMITIATb-
He 3HaYeHHd AK 1114 3aKOHOOABCTBa, TakK i [T MpaBOsacTOCOBYBada, OCKINBKH
¢yHKIIG MpaBa € 0SHAKOK CaMOTO IpaBa, BTaCTUBICTIO FMOIO HOPMATHBHIMX
HOPHIMCIB, AKMMU BOHa i BMSHAYAETBCA, @ 3a1a4i € BIacTUBICTIO CYCHinbCTBa,
BM3HAUAIOTECH HHUM i 3HaXOOATECA I103a KPUMIHANEHUM IIPaBOM; iHIIN CTBep-
JAYIOTH, IO "3amaui i pyHKUIl ranysi npasa CHiBBITHOCATBCA | HEPOSPUBHO
38'A3aHi MUK coBolo, 1110 Jac MAcTaBy porIg0aTH iX AK CHiBNagakdi ToHATTd",

Tak, IQ.1. JlanyHos BBakac, o yHKLIl KpuMiHanbHOTC KoOeKcy 1 Floro
3aBIAHHA - TOTOXKHI MOHATT4, IO MK LMK TepMiHAMK HeMae TPHHLIMITOBOT
BIOMIHHOCTL. Ane, GaxaHo Gyno © He CTAaBUTH 3HAKa PIBHOCTI MK 3agavelo i
$yHKIIcK KpMMiHATEHOTO Npaea, TOMY IO 1i HOHATTA "pisHOBeKTOpHI". [o-
CHTh BIANO BM3HAYME NaHe cHiBsiqHomeHHd M.I. Kosaneos Ak ¢yHKILIOHATE-
Hy 3ane;kHicTk: "DesnepeuHo, MDK 3ajavyaMu i PyHKIISAMM iCHYE TICHME
38'930K. OOHAK 3aBOAHHA € IOCE, 330BHI JaHe BUKOHABLEBi, IIPABO X CaMe
dropmymoe M. BoHa CTaBUTBCA MaTepianbHUMM YMOBAMM KMITA AK LIOCH
08’ eKTUBHO 3aKOHOMipHe, MTAraluoMy PillleHHIO B paMKaX JAHOT CYCITib-
HO-eKOHOMITHOI dhopMmanii. ®yHKUIA - Le ponb, IO BUKOHYE came IpaBo.
3MicT ke pori BM3HAYacThed 3adadaMu mpaea”. JTifcHO, BUKOHAHHA MIOCTABIe-
HHX CYCHITBCTBOM Iepe]] rany33io Npaka 3a0ad € 0OHOYacHo peartizania ii 4y-
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HKLI, ¥ TOW Yac AK peallisallia pyHKUIi ranysi npasa OpUnyckae pillleHHS
MOCTaBIMeH X [epen Hewo 3afad. ToMy, KOomM MM MipKyeMO IMpo NpusHaYeHHA
KPHMIHATBHOTO MPaBa B CYCIITEHOMY XKUTTI, Kpallle BUKOPUCTOBYBATH TepMiH
"pyHKIiA KpuMiHaneHOTO Mpaga”.

OTke, 3a0a4i B Npaei - e Te, IO HeoOxiTHO BUPILIHTH 3a JOMNOMOTOK
npaBa. A BHpIlIeHHA MOCTABISHMX Linefl BiAGYBAcThCA 3a TOMOMOTOIC 3a7a4.
3agaui BKasyIOTBE Ha npolnemu i 1x BUpillleHHd, a ik Ha Te, IO HOBMHHO
BIDOYTICA B pesyNETaTi BUpilleHH4 Beix 3ama4. Link He noTpeldye BHpilleHHIO
Le "pesymbTaT 40 AKOro NparHe CyCHinbCTBO, Jepkasa, YCTaHOBTIoHYH 3abo-
POHH i 3aCTOCOBYIOUM MpaBoBi HOpMK' [10, ¢ 88|, Ue "Bepxiv'q", dke MoXHa
JOCATHYTH ILTAXOM BHpILIeHHA 3844, 110 CTOATE Ieper IIPaBoM Ta HallpAM-
KiB woro mif. Lini i sanaui mpasa BMsHaYalOTh icHYBaHHA foro dhyHKin. dyn-
KIIT BHXCOATE 3 Linen Ta 3agad. PyHKUIA Npaba He € He3MiHHOO. BipHO Brasye
B.T. Pasrinedice, 1o ¢pyHKLiA opMyeTbed yeiMa KPUMiHATBEHO-TPABOBMMI
HOpMaMi, IOJCAKSHHAMY, AKI 3aKpilVleHi B KpPMMIHATBHOMY 3aKOHOOABCTEL
[2). A KpMMiHaTbHe HPaBo ICTOPHMHO MIHTHBR, i 3aTeXKMTE B DaraTbox CoLli-
albHIX YMOB TO1 Y iHLIOH icTOPHMYHOT enoxi. 3i 3MiHOW (PYHKILIN 3MiHIOKTE-
cA caMi 3q0adi, TaK AK BpaxoBYIOUM 3adadi CyCHiTbCTBO | Aep/KaBa NPUAMaloTh
3aKOHOTABCTBO AIeKBATHOTO 3MICTY. 3 IBOTO CHiAYe, IO KOXKHa 3anada B Ipaei
o0YMOBMIOE HAABHICTD TOI 41 IHIIOT (pyHKILIT.

Lline B npaei He Ma€ TAKOTO MIPAMOro 36'93KY 3 bOpMyBaHHAM (PYHEILI,
OCKIMBKHM LNk € ifTeanbHe YABTEHH: MpPO Pe3yabTaT i € MOPOIXKeHHAM BUpi-
IIeHHA JekiTbkox 3a0ad. A 3a0adi IpaBa € KpUTepigdMu BiIIoBITHMX yHKILIN
Mpasa, a e O3Haua<, o GpyHKUIT Ipaka - e LUTAXW BUpilleHHd NpodieM, 9K
croATh nepeq npasoM. Lo K <TocyeThesa (PYHKUIOHYBAHHA NpaBa, TO — I
Mpolec peanizallil pyHKILIN OpaBa.

Otxe, icHye noriuna dpopuyna: yHKUIl-3amaTi-UiTi. SIKIIe po3rmamaTH
Llel B3a€MO3B 930K B TaKil NOCTIHOBHOCTL, TO O0epKyeThed, 1o (hYHKLIT npaea -
e 3aco0M JOCATHeHHA Linefl npasa, came 3aB0AKM PyHKLIAM Wi, AK i samavi
MepeTBOPIIOTECA i3 KaTeropii cy®'ekTHBHOI B 08’ eKTHBHY Kareropito. byHxiii,
3agavi i mini KpUMiHATBHOTO NpaBa € CaMOCTINHI i cnemmdiuHi, ane He icHy-
IOTb cami no cofi, a TiMeKM B CHCTeMi PisHMX B3acMO3E 93aHMX [IPAaBOBHMX KaTe-
ropisdx.

B cr. 1 KK Vkpainm 3akpinneni nuie ¢pyHKUIT i 3a7a4i KpUMiHaTBHOTO
Hpasa. Alle, KO 3BePHYTHCA A0 BUILIE3ralyBaHOro JTAHILIOKKA, TO 3aKOHOIA-
BeIlb He BH3HATHE OKpeMix HOpM npo mini KpuMiHambHOro Kogekcy.

Limi B KpHMiHATEHOMY 3aKOHOTABCTEL permaMeHTYBATHCA IO-pPisHOMY.
JakoHomaeelb, AK i paHillle 3akoHomabelr CPCP, BHMKOpHMCTOBYE KaTeropiie
"IiTe" BUKITIOUHO A NO3HAYeHHA BakaHMX PesyIbTaTiB Oii OKpeMMX iHCTH-
TYTiB, 30KpeMa IHCTUTYTY NOKapaHH:. AJe LiTi KpHMMiHanbHOIO IIpaBa He
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BHUEPIYIOTECA IITAMHM NMoKapaHHA. Byno 6 gomiTeHMM MiOTPHMAaTH MOSHIE0
THX CHeLiamicTib, AKi BRAaoTh, Mo B KprMiHansHUi Kogeke YKpalHu noTpit-
HO BBECTH HOPMY, B AKiMl SaKpillTioBaIied O 1T KpUMiHATBHOTO 3aKOHOOAE-
crea. Hany HopMy neobxigHo noMicrii B ¢T- 1 KK Vkpainwu, neperiMenysas-
M OCTAHHIO A Ha3BaBILIW T crnimyroun diHoM: "Lini Ta sasnanHg KpuMiHane-
Horo kodekcy Ykpaii”, ge B 4.1 KK nomicturi HopMy npo uiti KpumMinans-
HOro sakoHomaecrsa: "Limamu KpuMiHaneHoro komekcy YKpaiHu €: 3aBesie-
UeHHA MOPATKY, IPH SKOMY He BUMHIOKTBCA 3TOYMHM (Gyde MiHiManbHO MO-
ATTHMBHH piBeHb 3TOTHMHHOCTI); BUXOBAHH: I'PoMafiH, iHoseMIliB, ocib Ges rpo-
MAIAHCTEA B IYCi TOTPUMAHHA 3aKOHOJABCTBA YKPalHW, BUNIPABIeHHS i Iepe-
BHMXOBAHHA OCi0, AKI BUMHIIM 3TOYMH, HeWTpadisalid NpWIMH I yMOB 310-
YHMHHOCTI, pecoljamizalia oci®, aki OpUTITHYTI 0 KpUMIiHANEHOI BiOMoBioa-
TBHOCTI 1 BiOOyIH NokapaHHA, a TakoK 3abe3edeHHs IIpaB Ta 3aKOHHMX IHTe-
pecie noteprinmx”". HopMy npo saIaHHA, 9Ka Ha CBOTONHIILIHIT IeHb 3aKpill-
neHa B 4. 11 4. 2 KK, nomicririt B 4. 21 4. 3 KK Ykpainm, a B 4. 4 KK pkazatn
3acod 3adesneveHHA e i 3a0aY (KpuMiHanisalia Jiane —dikcania gaHoro
JIAHHA 9K 3MOUMHHOTO; MeHATi3allig TidHb ~ BCTAHOBNeHHA CAHKILIA 3a TOW Yit
IHIITMI 3MOYMH; BCTaHOBIeHHA 3acobiB KpUMIHANTBHO-NPaBoBOTO XapaKTepy 3a
BUMHEHHH 3TOUMH).

Taxmni migxin, € BMnpasIanmM, Tak AK OyOb-AKMHA HOPMaTHBHO-TIPABOBHI
aKT IMOBMHEH BIMIOBIAATH KPUTEPiK) TOMIMTBHOCTI,

BMKOpHCTAHA JIiTepaTypa:

1. Pagexo T. H. OcHoeHBe QyHKOMIM comuamicTiieckoro mpaea / T, H. FPa-
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M KPHMMHHOTOIMS; YTON0BHO-UAIOMHUTebHoe paeo” / C. O, Timoxam. - Bnamy-
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P.A. INanaceHko

am'HKT Kadped pit KPHMIHOMTOT L, COLIONOTTi Ta KOH(TIKTOIOTII
yearcerntt depaxadut ynidepcunient

Brympitnix cnpad ivent E.O. Hidopenka, Vipaina)

MOoAO KPUMIHAIBAI TA TTYMAYEHHA
"PEMAEPCTBA" B YKPAIHI

Haykosi gocTimxeHHA ©PUCTIB, @eKOHOMICTIB Ta HalpallloBaHHA NPaKTH-
kie M. Apmanosa, B. [nymikoea, O. Txyxu, O, KanemaHa, A. Kinaxa, B. 3a-
xMatosa, B. Kpyrosa, M. [lloropenpkoro, I INpurynosa, B. Kapraeuesa,
A, KymHapeosa, B. Kyna, A. Opneana, [1. Opnosa Ta iHIIMX, IO NpHCBAYeH]
OUTAHHAM BUBUYEHHA PeWIepCTBa, HABONATH Pi3HI MOro BU3HaUeHHA i BUOIL
Le, zokpema, “Gine”, "uopne", "cipe" Tolllo 3axonneHHs mignpuemcrea. Hlnsaxu
I MpaKkTHYHI NpUFIOMHM, TOB A3aHI i3 CBOEYACHCK NPOTHHIER He3aKOHHOMY
3aXOIUIeHHIO MAOPHEMCTE B YKPaiHi, € aKTyaTbHMMHM i HoTpedyioTh Gimbn
I PYHTOBHMX TOCTIKeHb.

Metoto cTaTTi € JochigxkeHHA NpoOrneMu KpuMiHamizalii peimepcTsa,
BHMBUEHHA eTHMMOMNOTIl “pefepcTBa” Ta po3pobuTi NpolosMLil om0 BUpi-
LIeHHA 3asHa1eHol TpobIeMaTHKH.

Pociticekun ueHmi [Nonymkin O.A. cTBeppkye, WO "HeIPYKHE MOTTH-
HaHHA", "KophnopaTHMBHMI MaHTaK", "HesakOHHe BCTAHOBTEHH] KOHTPOIIC
Had HgNpUeMcTBOM" - Ile NHllle defKi CMHOHIMM pefdepcTea, NPHIHATI B
Pocil 1 koTpi cTani OCHOBHOK (POPMOK0 Nepepo3nodiny BIacHOCT] MICHA Kpi-
MiHaMBHIX po3dipok 9X)-x pokie. CKyNiBna akuif, iHIOiIOBAaHHA OaHKPYTCTEA,
pelpuBaTHsallid, CIOBe 3axOIUTeHHd, Migpofka DOKYMeHTIB, LIaxXpaficTBO -
BCe e peldepcTso. Ane MOHATTA "pefifepcTe” Ta "HedpysKHE MOTTHMHAHHA"
HNOPiBHIOBATH He JopevHo [§, ¢. 62].

B aHIMMocakcoOHCHKIA NMpaBoBiil TPAKTOBLI HeO Py kKHE NOTTMHAHHA O3Ha-
yae BaHANEHY CKYIBIKO aKIill Ha PHHKY, KOTPa 30iACHIOETBCA MIPOTH BOII
HeeheKTUBHOIO MeHeKeMeHTa Ta HeyBaKHMX HaWOImbIMX akuioHepis. B
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3arafTbHOMY PO3YMiHHI MOTMMHAHHA - e MPOoLec, B Pe3yIbTaTi 4KOTO aKTHBH
KOMIIaHil CTAHOB/BITHCA BIACHICTIO MOKYNIA, a He 3arapOHika [8, c. 63]. Ilo-
DIWHAHHA 3OiACHIOETECA, KOMTH ONHa KOMITaHIA OTpHMYE KOHTPOTIE Hajl iH-
1 (0)

Mockanenko C. BBaXae, IO peflepcTBO MOXHA BUSHAUMTH AK iHCTpY-
MeHT 3aXBaTy, AKMH BKII0Ua< B cele KOMIUIEKC HOPHINIHUX, TCUXOTOTITHMX,
eKOHOMITHHX, BiliCbKOBO-CIOPTHBHMX MeTOOMK Ta TexHONorif [5, ¢. 117].

Hamu gocninxeno, mo y KopnopatusHomy mpasi CIIA ta 3axignoi €e-
ponH TepMiHoM "pefiiep” nosHadacTheA ocola, AKa MOYMHAE aKTHBHO CKYIIo-
BYBATH AKILl UyKOI KOMIIAHIT 3 MeTOK Ti MOTTHMHAHHA, [ITAXOM OTPHMAHHA
KOHTPOIBHOTO TIAKeTY. Y CBOeMy KIaCMUHOMY BHM3HAUeHHI peliep, yKUBaK-
i 3ax00i 3 NpUASaHHA 4YKOT KOMITaHil, He MOPYLIYe 3aKOH, a [ie THIlle BCy-
Meped Bo/i II KepiBHULITBA Ta KOHTPOTIOIOIKX akUioHepis. Lle noseonae pos-
DIAOATH HaBiTE BUIIAIKH BOPOKOTO (HEIPYAKHEOTO) IOITHHAHHA NilIIPUeMCTB
AK o0 €KTHBHI NpoLecH, IO COPUAITE AMHAaMIlll eKOHOMITHOTO 3pOCTaHHA Ta
posbyOoBi MOTYKHOT KOHKYPeHTOCTIPOMOSKHAT exoHoMiku [7, c. 43]. Tlpote B
VkpaiHi (9K i B OLMBIIOCTI NOCTPAggHCBKMX KpafH) 3TWTTA Ta NOTMHMHAHHS
MOIPHEMCTE 9acTo BiOYBacThcA He 3a I ONTHMizaljl ix eKOHOMIYHOL T ATBHOC-
Ti, a cCkopillle 3 MeTOK NPHENacCHeHHs YyX&oro MaliHa [13, ¢ 9]. | ToMy, Ha Haln
nornAd, Oyae TOMUIKOW HASUBATH CYTO eKOHOMIUHe ABULIE, II0B A3aHe 3 Mo-
DIMHAHHAM UM 3TMTTAM DiONPHEMCTB, TepPMiHOM "pelilepcTo”, 1o Gimklne
BiDHOCHTRCA Oo npasosol ofpepr. Pefimepcrso B VKpalHi Mae cyTTeBY KpuMi-
HalTEHY CKIaAoBY. BinsepTo 3MouUMHHE 3axOMIeHHA YYKOT BTACHOCTI, MOETHA-
He 3 KOPYIILICIO ¥ cyIax Ta NPaBoOXOPOHHUX OPraHax 3aKOHOMIPHO BUKTHEAS
obypeHHA CyCHINBCTBa | TOMY BHMarac NpapoBol OLIIHKK caMe 3 DOKy IpaBo-
OXOPOHHMX OPTaHiB.

3 nozuuii MiHicTepcTBa BHYTpILIHIX cipag YKpaiHu "pefiiepcTeo” — e
CHITOBE 3aXOIUTeHHA CIPHMX MONPHEMCTE, ¥ TOMY UM Ha BHKOHAHHA Bif-
MOBIOH X CYTOBUX pillleHb Ha KOPUCTh THX UM iHIIMX BIaCHUKIE [4].

daxisui Crnyx0Gu Bezmeku VipaiHu posiggaoTs "peldepcTso” AK Ipo-
THIIPABHe 3aXOINeHHA aKIiOHePHHMX TOBapPHCTE (B TOMY YHCII 3 JepAaBHOK
YaCTKOK BIACHOCTI) CTOPOHHIMI KOMEPHIHHUMHM CTPYKTYPAMHM Yepes MiHO-
PHTApPHIX aKIIOHEPiB, KOTPi Jil0Th Ha ix KOPUCTE [9].

B saxcHonpoexTti Ne 3330 gin, 13.03.2007 poky "[lpo BHeceHHA 3MiH Ta J0-
MOBHEHB JI0 Med KX 3aKOHONABUMX aKTiB YEpalHM LIOAO BCTaHOBNEHHS Kpii-
MIHa/MBHOI BIONOBINATRHOCTI 3a 3aXOINTeHHA NiNNpPHEMCTB (pefiiepcTeo)” pel-
HIepcTBO TPaKTYeThCd AK 3aMOBTeHHd Ta (abo) opraHizallid Hanaly Ha MiOmpu-
€MCTBO, YCTAHOBY, OPTaHI3allilo, 3 METOK Ore 3axOIUIeHHA, BYMHeHe OpraHi-
30BAHOIO FPYIIoI[2].
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SIK aHTHCYCIITBHY OiK), IO He Mac eTiTHMHOCTL, arle ein0yBaeThed B al-
COMICTHO 3aKOHHMT criocil, BusHadanTh daxieli MiHicTeperea locTunii Yipa-
1Hu [11].

3 Touku 30py JpaxiBLiB OpraHis NPOKY PATYPH, PeFAepPCTBS - e IJTOTHH-
Ha TiTBHICTE OPraHisoBaHMX 3TOUMHHUX YIPYIIOBAHB i3 OPHBTacHeHHT 41y-
AOTO MalHa LIIAXOM LIAXParCTEa, i3 BUKOPUCTAHHAM HeIPaBoCyIHUX CYI0-
BHX pillleHb 3a CTiBYyYacTi KOPYMIIOBAHMX YMHOBHUEIB[10].

3 aHanisy BUILIE3a3HAUCHMX IIOMMAIiE, BMHUKAS IIMTAHHA PO3MEKYBaHHS
Ta NOPIBHAHHA TAaKHUX NOHATH AK "pelgepcTso”, "HedpyKHE (BOpOXkKe) MOTITH-
HaHHg" Ta "He3aKOHHe 3axOIUTeHHA MignpueMcTsa”. Ha Halny myMky, dacTko-
BC BOANO HagaHO TPaKTYBaHHA MOHATTS "pelaepcTo” came poCifiChKHM Bue-
HuM [Monymikinum O.A., 9KHMA BU3HaYAE PelIePCTBO MHILEe SK NPOTHIPABHMMA
Mepeposnouin BTacHOCTL, TOOTO HEe3AKOHHMH IMpPOLIeC. Xo4da NOpH LIBOMY,
OCTAHHIA 3a3HAUae, IO PefdepCeTBO Mae 9K 3aKOHHI popMU, TaK i He3aKOHHI,
TobTO cynepeduTh cam cobl M BBakaeMo, Mo pefiepcTso, came O/a YKpal-
HU - Ie 3aBKIM CKIQIHIMA | BMCOKOIHTeNeKTyanbHUA, HafJacTille caMe 31o-
uHHMA BisHec, TOOTO KPUMiHATEHWA, AK, HAOpPHMKIaN, 3a3HauYalTh BUeHi
Kaneman Q.T. ta Ioropenskiit A.M. [3, ¢. 76].

Kpim Toro, B cBoix poboTax 3azHadeHi cpaxiBlli 3acTOCOBYIOTh TAKHH Tep-
MiH K "KpuMiHa/TbHe peraepcTBo”, KOTpe 3aBKOH MOB'A3aHe 3 3aXOITeHHAM
aKTHBiB MiDNpHeMCTBa TAa BUKOPHCTAaHHAM NTHILIe He3aKOHHMX MeTomiB. AHali-
3YIOUM pAd TOYOK 30PY BYSHMX-KPHMMIHOMOIB, Ha HAIly AYMKY, JaHe 3acToCy-
BaHHA HalGiTbIl BIale, caMe O74 BITUMSHIHOrO MPABOBOTO MO, alke pef-
OepcTeo Mac i 3akoHHI hopMu, Ge3 BUKOPHCTAHHA NPOTHIPABHUX 3ax0Oie,
OTKe BUXOOMTE, IO "pelidepcTBe” Mae KpUMIHaNMBHUA acleKT i 3aKoHHML,
TOBTO AK "HezakOHHE 3aXOIIeHHd MONPHEMCTBA", Tak i "HeIpyKHe (BOpOXe)
normuHaHHA". TakuM 4YMHOM, Ha Hally OYMKY, OJOPeYHO HAJaTH HacTylnHe
BM3HAUeHHA PeflepcTea, koTpe § B MOBHIA Mipi BifoGpasuno eci cropoHM
LEOTO ABMILA. OTKe, PeliIepCTBO — Ile He3aKOHHe 3axOINeHHA MITIpHEMCTEA 3
MeTOK 3aBOTIONIHHA MOrO AKTHBAaMIM Ta 3 BUKOPUCTaHHAM He3aKOHHMX MeTo-
Jie 1 3acobis (KpuMiHambHe pefiiepcTeo) ado Hedpy/KHE YM BOpPOAe IOTIH-
HaHHS MONPHEMCTBa 3 BUKOPUCTAHHAM 3aKOHHUX (IpaBoBHX) 3acobis 3 Tiewo
# MeToK. [laHe BH3HAYEHHHA OXOILTIOS BCi (pOpMM Ta BUOM PeliflepcTsa, Tak
3pane "Gine”, "cipe" Ta "wopHe" perigepcTeC.

Takun YHHOM, HalaHe HaMM BM3HaUeHHHA MOHATTH "pelilepcTBo” BKasye
Ha Te, IO TepMiHM "HelpyAHE (BOpOsKe) MOTMIMHAHHA" Ta "He3aKOHHe 3axOll-
NeHHd MAIPHEMcTEA" BXOOATE OO CTPYKTYPH JOCTIKYBaHOTO ABMIa. Kpin
Toro, oS 3anodirTH B NOIaNBIIOMY PO3DLKHOCTAM B IOINIATAX BYSHMX LIOOC
Knacudikallil Ta TpaKTyYBaHH4 IOHATTY "peldepcTBo", M IPOIIOHYEMO PO3Ii-
TUTH pefidepcTBO Ha B OCHOBHI popMu, a caMe: "KpHMiHa/lIbHe (MPoTHIpaB-
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He) pelifepcTeo aBo HesakOHHe 3axOIUTeHHA HiOnpieMcTea" Ta "HeOdpyKHE
{Bopoxe) nornuHaHHA". To0TO, MM IPONCOHYEMO, OTOTOXKHIOBATH JBa IIOHATTA
"pefilepcTBo” Ta "KpHMMiHATBHE pefIepcTBO" AK NPOTHIIPABHE [idHHA, XO4a
BOHO i BXxOoOWUTHMe A0 CTPYKTYPH pefidepcrsa, a TepMiH "He3aKOHHe 3axoll-
NeHHd MOIPHEMCTER" BUKOPMCTOBYBATH 9K CHMHOHIM MOHATTIO "KpMMiHankHe
pefiepcTeo”.

3ayBaxuMO, IO 3a3HaUYeHa CXeMa POsIoNiny pellepcTsa Ha Oei popMit
HaTacTh MOATHBICTE YiTKO POSMEKYBATH PelfiepeTBO AK NPOTHIIPaBHe, Hesa-
KOHHe sIBULIE | MpaBoBe, TOOTO 3akoHHe. Tak, AKILC pefflepcTBe 30iHCHIOEThCA
3 BUKOPHCTaHH4, Ha ByIb-4Kif cTadii, HesakOHHMX MeTOiB aBo sacoBis, To He
3aBAOM KpMMiHanbHa ¢popMa pefigepcTBa (KpuMiHaabHe abo mpoTUIpabBHe
pendepcTeo). Y pasi, KOTH HNOIMHHAHHA MANPHEMCTEA 3HiACHIOETECT ¥ PaM-
Kax 3aKoHY, alo 3 BMKOPHMCTAHHAM WOTO IIPOTAMTHH, ale He CyNepeuHTh k-
YOMY 3aKOHOHABCTBY, TO Lle 3aKOHHa ¢opMa pedlepcTBa (HeIPYKHE MOTTH-
HaHHA).

Hocurp tikapumMy, Ha Hallly OYMKY, € IIOIMAAM BueHMx — draxisuis Hari-
OHAMEHOI akaleMii TpOKypaTypH YKpalHH oMo KpuMiHamisallii pefidepcTea
Ta FIOro TPaKTOBKHM. BOHM CTBepPIAYIOTE, LIC NpodrneMa KpuMiHamisalil pert-
JepcTea OBYMOBTIOETRCA CKTagHICTIO ITOTO dBMIa. [lo-mepllle, pelidepcTBO
MOKe BUMHATHCA KiMbKOMa a/lbTepHaTHMBHHMMM abo CYKYIHICTIO pisHMX Al
(yxBareHHA HellpaBOCYTHOTO PillleHHA CYIY, He3aKOHHI Oii cnyxGosoi ocoln,
nigpodka JOKyMeHTiB, dantcudrikallia JoKasis, TPUMYLIYBaHHA 0O BIMHEHHA
MNPaBOYMHY UM BIIMOBH Bifl MOTO BUMHEHHH, CaMONPaBeTeo abo 3acToCyBaHHS
drismuHOrO HacUnbCTEA) [1, ¢ 8]

[Mo-gpyre, y BYIMHeHHI TaKMX Jifl MOXKYTh OpaTH ydacTk pisHi cHiBydac-
HUEM (3aMOBHMK ado ocoBa, B iHTepecax AKOI BUMHAKTECA Pefdepcbki Mif;
ocoba, aka GesnocepeNHBO OPraHi3OBYE PelIePCbKY CXeMy, a TaKOK BHKOHAB-
Ui He3aKOHHHMX Aif TOIO). Xo4a, Ha HAallly AYMKY, iHCTMTYT CIIBYYacTi B KpH-
MiHaTBHOMY IpaBi JacTh 3MOry KeamidpikysaTw Taki fii, SKIC B YMHHOMY
KpuninaneHoMY komekci VKpaiHi 3BT CTATTA LIOTO KPUMiHATEHOT Bifl-
MOBINANBHOCTI 52 peldepcTBe 1, 3BMYaliHOG HATacTh YiTKe BH3Ha4eHH:A CaMoro
NoHATTd. O3HaueHa cuTyalis oByMOBTIOE iCHYBaHHA OBOX PisHUX TOUOK 30pY
afo mornAnie Mo0o BIOCKOHATEHHS KPUMiHATEHOTO 3aKOHOMABCTBA 3 METO
npoTHail pefiiepcTey.

IMepim € BHeceHHA 3MiH go cratert KK VKpaiHi, AKHUMKM BCTAHOBTEHO
BIOMOBIOANBHICTE 3@ CYCHITBHO HeOesNeuHi OIAHHA, IO € CKTaToBUMH pel-
JIepcTBa, 3 MeTOR NOCHITeHHS BiINOBIATEHOCT] 32 HUX Ta OTPUMaHHA MOXITH-
BOCTI OLTBII edpeKTMBHOTO BHKOPHCTOBYBATH L HOPMHM O NpoTHAil peridep-
crey [6]. TTpHxIUIeHMKKH TaKOT NO3MIIT BBAXKAKOTE, IO MPOTHIIATH peldepcTey
MO7kHa 3a gonoMorore ynHHoro KK Ykpailm, B skoMy nepenGaueHO KpuMiHamb-
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HY BilIOBITAEBHICTE 3a SMOBXUBAHHAM CNyXO0BMM CTaHOBULIEM, Hepesy-
HIeHHAM Blagu abo o1yx00BHMM CTAHOBHLIEM, MiOpoOKy OOKYMeHTIB, BHHe-
CeHHS 3aBiIOMO HeNPABOCYIHUX pillleHb, CaMONPABCTBO Ta iHIN CYCITBHO
HeOesIeuHi DiTHH, L0 € CKIaTOBMMHM perifepcTa [6].

s Ginell edrekTHBHOI MpoTHOIT pelidepcTBY B Takui cnoci® HeodxigHO
abo mocwIMTH BIONOBIDaNbHICTE 3a Taki Oifl, abo mepexdadnTH BiONOBITHI
KeanmichiKyIoul O3HaKH 3 [IBHIIEHOK BiONOBiIATEHICTO.

[HIIM INAX DPOTHAIN PefdepcTBY KPUMiHATTEHO-MPaBOBMMI 3aco0amMi
nonArac y KpuMiHamisanil Iboro AsMilla AK OKpeMoro cKiagy smounHy. Lef
HaIlpAMOK Ma¢ TAKOX i cBoix NpHMxXUIBHUKIE [12, ¢ 69].

Ha namy oyMKy, 3asHau4eHUI HAIIPAMOK OiNbII NPHOATHHA Ta edreKTH-
BHMMA A4 "yKpaiHCbKOTO pefifepcTea”. Tlepi 3a Boe, BiH OO3BOTHTE BiIOKpe-
MHTH pelifepcTso Big GaraThox iHIIMX CKIATIE 3MOYMHY, 10 MAKTL 3HAYHO
MeHLIMA CTYNiHb CycIinbHoi HeBesmeuHocTi. TTpu MBOMY TakuMi LUNIAX IPH-
spege go nogsu B KK Ykpainw mille 0THOro HOBOrO CKMamy 3MOYMHY B TOWM
Tac, KOIM BHACTAOK KpHMiHamizamii pevidepcbkix Aift AK Keamidikyrowmx
O3HAK iHIIMX CKTaie 3IMOYHHIB BMHUKHe GaraTo HOBMX KBATiMKYIOUMX CKIIa-
nie anounwie [1, ¢. §7).

OxpiM 1bor0, Nogea HOBOT cTaTTi B KK YkpalHu, omHO9acHO HAOACTE di-
TKe Ta CAaHKUICHOBaHe AepAaBCIe BIM3HaUeHHA NOHATTA "pelgepcTBo” caMe
AT BITUMSHAHOT IOPHCIPYIe LT

Takoxk, caMe 4iTke 3aKOHOTABYe BU3HAYEHHA IOHATTA pefyiepcrsa ao-
SBOMHTE YHHKHYTH PIsHOTTYMaueHb [BOTO TePMiHA, HAgBHICTb CTATT], 1O Meper-
GauarimMe 3aB0poHY peIepcTBa, HATACTE SMOT'Y OTPHMMYBATH YiTKi CTATHUCTHMYHI
JaHi OO0 NopyIIeHx KPUMiHaTbHUX CIIpaB, O0BMHYBATbHMX BHPOKIB, piBHA
MOMTMPEeHHA Ta POSBUTEY PelIepCTBa B KpalHi, KITbKOCT] 3acyIKeHMX 3a pef-
JepchKi aTaku, MaTepianbHi 30MTKM, 3aBTaHi TAKMMH aTaKaM ¥ TOLIO.

Atle TWTaHHA OO0 KPUMiHAaTizalii pelifepcTBa Mae HU3KY i HETATHBHMX
MoMeHTiB. [To-mepiue, PopMyTIOBAHHA UBOTO NOHATTA. [IpoBedeHMA HaMu
aHa'Ti3 CBiIUUTL, IO He iCHYE €0MHOrO, 3araTbHOTOBM3HAHOTO, YiTKOTO Ta Ja-
KOHIYHOTO BH3HA4eHHA pengepcrsa. Hua fioro fopMynioBaHHA B KPHMIiHATb-
HOMY 3aKOHi BKpall BaTHEO 3 ACYBaTH Te CHiNbHe, IO MoeTHYe MiX coSoo T,
AKi € CKIanoBMMI pelidepcTea [1, o 88]. Mu miorpimyemo qymky A. OprieaHa Ta
P. Oypniepa, KoTpi BKa3yIOTh, L0 ONHMCATH Taki il y3aranbHIOIOUHM TepMiHOM
He MOXIIHBO, OCKITBEKM BOHH 3a CBOSK) CYTTIO € abCoMIOTHO PisHOPITHMMM, Ta 1|
B YMOBax ChOTOOeHHd, e rapaHTid, O B HaOMIDKIOMY Mafi0yTHROMY, pefl-
JepH 3a JOTIOMOTO "cy4acHo! eBOMIOLIT" Ha 3HAWOYTE HOBI POTHIIPABHI Me-
TOOM BIMHeHHs pefilepcekmx aTak. [loeaHye miAHHA (CKnamosi perigepcrea)
MK coBoI0 JIMiIe ONHe - CYCIinbHO HeBeslleUHMIA HACTTOK iX BUMHeHHA. Ta-
KHMM HaCTIIKOM € BCTAHOBIEHHA KOHTPONIO Hafl KPHIWYHOK ocoDo un 1i
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axTueami [1, ¢. 88]. BeraHOBMIeHHA KOHTPONK HaT IOPHIMIHOW 0000w 9 11
aKTHBaMK MoOke OyTH BUMHeHe i B 3aKoHHMI cnoci®. Tomy misHHA, 1o MO-
KYTh YTBOPUTH CKTaT KPUMIHANIEHO KapaHOTO pelidepcrea afo, AK HaMu 3a-
3HAUATIOCA, He3aKOHHOTO peffepcrsa, MaroThk Oyt anmouunHHuMYN. HasexicTs
HaBeIeHOTO BHIIe HACTIOKY IIBHMIIYe CYCIinbHY HeGe3euHicTh BUMHEHOTO i
caMe TOMY JIO3BQVIAE BHOKPeMMTH TaKi OiAHHA 4K CaMOCTIHMI CKIAM, 310YH-
HY. BpaxoBylouM HaOsBMUaliHO BellMKMI CHeKTp digHb, 9K € CKTamoBMMIM
peliepcTea, HaM He BIACTECA NMepenBauuTie ixX Boi NPl KOHCTPYIOBAHHI HOBOT
CTaTTi, ane ¢ LUBOTO HABPAO 4M ¥ BapTo mparHyT [1, c. 89]. B gucnosmuii
CTaTTi, MM MOTOKYEMOCH, TOUITBHO OIMCATH JIHIIe HAWGIMEIL CYCIiMEHO
HeGesMe4Hi Ta NOIIMPeH] B peHOepCbKHX CxeMax OiAHHA, OCKITbKM HaMHM 3a-
3HAYANTOCH, IO He MOMITHBO BpaxyBaTH Tak 3BaHMH aKTOp "CyUacHO! eBOMIo-
Lii” comianbHMX Ta MPaBOBHX ABFILL,

Likaey Bepcio MailyTHEO! KPMMiHATEHO-IIPABOBOT HOPMI i OMHOYACHO
BHM3HAYeHHA CaMoro peiaepcrea suikiani A. Opnean Ta P. Oypmics. "Berano-
BIeHHA KOHTPOII? Haf, KOPHIMYHOK OCODOK uM 1 aKkTMBaMM, BUMHeHe LITA-
XOM 3aBiIOMOT0 BUKOPUCTaHHA HENPABOCYIHOTO pillleHHA cyOy 4M migpobie-
HHX JOKYMeHTIB alo 3MouMHHMX Jifl cyAGoBOl 0Co0H, a TaK CaMo LITIAXOM
NPUMYLIYBAHHA 10 BUMHeHHd (BiIMOBM Bill BUMHEHHH) MPaBOYMHY, CaMO-
HpPaBCTBa, 3ACTOCYBAHHA (PiSMYHOrO HACHIBCTRa YH iHIIMX He3aKOHHUX 3aC0-
Gie - KapaeTbed. . .".

KpiM Toro, mu migrpuMyeMo W IHILIMFA, anbTe pHaTHBHUI BapiaHT KpuMi-
Halizallil He3aKOHHIX 3aX0IUTIeHHHb MOMpHEMCTB B YKpaiHi, KOTPHI Mpono-
HywoTE O. KaneMman Ta M. TToropellbKum, KoTpi cTBepIDKYIOTE, IO BPaxoByK-
4 GaraTouHCeNTBHICTD iCHYIUX OPM pefiIepcTsa BH3HATHTH TiMBKM OMH
ponosui of €KT, Ha AKMH MOCATAIOTh pefdepu i BiTHecTH BiATIOBITHMIT cKiIaT
IoYMHY muile B oouH posain KK Vkpainw, nepenGavmsiim npi OpoMy yci
dropMu peliiepcTea, He NpelcTaBIgeTbed MOKTHMBNMM [3]. Tomy npoobnemu
NpoTHAil pelilepcTBY KPHMMIHATBHO-NPABOBUMM 3axOOaMu HOTATAKTE He ¥
BIICYTHOCTI chiellianbHOT HOpMI, a ¥ HeBaXkaHHI NpaBOOXOPOHHMX OpTaHie
3aCTOCOBYBATH YMHHE 3aKOHOOABCTO abo HeMOMKITMBOCTI TOTO 3aCTOCYBaHHA.
IMonaneile BIOCKOHATIEHHS KPHMIHATBHOTO 3aKOHONABCTEA B Lill YacTHHI, Ha
aymky O. KanemaHa Ta M. [Noropenpkoro, Mae BimByBaTHcs LINAXOM yCTaHOB-
TeHHA KOMIUIEKCY HOPM, AKI nepen0ayaTUMYTH KPUMIHATBHO-TIPABOBY OXO-
POHY KOPIIOPATHBHIMX BITHOCKH. BH3HAYANTBHOK 03HAKOK PelIePCTRA € ¥MM-
CHA CHiTbHa y9acTh AeKIMbKoX CyOEKTiB 3T0TMHY ¥ BUYMHEHHI NPOTHIPaBHOTO
nigHHA. Okxpema ocoBa He CIpOMOKHa BAMHWTH BCi IPOTHITPAaBHI DiaHHA. Ak
BHM3HAYAIOTh OOEKTHBHY CTOPOHY pefily Ha BCix Fioro eramax. Tomy, ocTaHi
MPOIOHYIOTE BBEIeHHA KPMMiHaThHOT BiIIOBITaTbHOCTI JTHIIE 3a OPTaHISaIiK
peuay (pefilepCchKOTe Hanady). 3MOYHMHHI OiAHHA, BIMHEHHI OKpeMHMH BiH-
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KOHABIIAMI{ Ha BCIX eTallax OPTaHIsallil i s0ifcHeHHA peATepChKOro Hallamy, €
HacTiaKoM JiATbHOCTI opraHizaTopa (opraHizalia 3mOYMHHOTC oGeqHAHHA,
KepiBHMLITBO HMM, 3a8e3lledeHHd 110TO 3MOYHMHHOL JinbHOCTL). ToMy Kpumi-
Ha/lBHIN BiONOBITATBHOCTI 32 BCl 3MOYMHM, BIMHEHI pelidepCbKUMU IPyIaMi
Ul OpraHizalliaMy, Migndrae signoeigHo 0o sakoHy (4. 1 ¢r. 30 KK Ykpainm)
opraHizaTop. Ane Ha Hallly OYMKY, B OyOb AKOMY BUIIATKY, IPOLeCcC KpUMIiHa-
nizanil He3aKOHHOTO 3axOIUTeHHA MiONnpueMcTe B YKpaiHi HeMeHYYMH i Ha
CBIOMHI HaralnbHUI Ta HeOOximH M.

JasHaueMo, LI HagaHWUF NPOeKT BU3HAYeHHA MOHATTA “pefiiepcTed” €
MuIlle DOTepeTHiM, TOMY POPMYITIOIYM HOTO, MM He HalloNAracMo Ha TOMY,
o OOpaHUA HaMHM LINAX € CTOBIICOTKOBO MPABUIBHMM, TOUHUM i €IFHMM.
Hanmu spiicHena muie cnpoBa HamaTy Ginbli-MeHIN 4iTke TpaKTyBaHHA pef-
JepCcTBa 9K KPHMMIHAIBHO-TIPABOBOTC ABMILA, IO CTaHe OOMATKOBUX MO-
IITOBXOM [T MOMATBIIIMX TMCKYCil cepell HayKOBILE Ta IPAKTHEIR.
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CTAPIIMH BHKIATAY Kadedpil My OmiTHOTO Mpaga
(Hepracexiitt HargoHLabHITT YHibepoinnent

isent Bozdane XmeaeHingekozo, Vipatua)

POMOBHMH TA BE3ITOCEPEAHIN OB’€KTH 3NMTOUMHY,
MEPEABAUEHOTO CTATERD 140 KK YKPATHM

[Micna nprrinearTa y 2001 poni Hosoro KpuMiHaneHOTO KoTekcy YKpalHu
(mami - KK YkpaiHi) Ta IOABH B HEOMY HOBMX HOPM, 9Ki CIIPSMOBAHO Ha Ipo-
THII0 JOYMHAM ¥ cdpepi OXOPOHM 3MOpoE s, BMHMIIA noTpeba BUpillIeHH:
HU3KH TeOPeTHMYHMX Ta NpaKTHUHUX NpolneM. TeHesuc DaHOTO IHMTaHHA
HOB A3Y€ThCA HacaMIeper i3 saraJbHHMM NATiHHAM piBHA mpodreciiiHol Maric-
TePHOCTI MpaniBHUKIE MemiHOL i JpapMalleBTHIHOT ranyser. Takmil craH
CIIPaB CBIMUMTE, TOMOBHUM YMHOM, IPO 3POCTAHHS BUIIANKIBE HeHATSKHOTO
BHMKOHAHHA Npodrecifiiix 0006 A3KIE MemuHUM abo JapManeBTHIHMM Npa-
HIEHHMKOM.

[Mpofnema KpuMiHaMbHOI BIINOBIOAMBHOCTI MemMYHMX i (PapManesTHd-
HIX NpaliBHMKIB 33 Npodhecifibi NpaBoMOPYIIeHHI € OTHHMM i3 DUCKY CiFTHMX
OWTaHb KpHMMiHanbHOTC npasa. OO €KTMBHa KpHMiHaNbHO-IPaBOBa OILHKa
OPOTHMIIPABHMX i MeOUUHMX NPALliBHHUKIE YCKIATHIOETECA CHelludi Koo
npocdeciMHOl AignBEHOCTI gaHux cy®'ekTiB anounHy. OKpeMi aceKTH KpHMi-
HanbHO! BIANOBIIATBHOCTI MeTHIHNX | dPapMalleBTHYHIX NPaIiBHMKIE ¥ CBOIX
npaudx aHamisysanu &.10.Bepmivescekmir, B.O. TImymkoe, LI Topernik,
ATl I'pomos, LA. Konuesiy, I'M. Kpacnoscekmii, 1. Orapros, M.I. Lap-
TOPOOCEKMA Ta iH. [TpoTe 3HauHe KoMo MpolneMHUX MMTaHb KPHMiHaTbHO-
NpaBoBOl OXOPOHHM MPaka MIOOMHH Ha OXOPOHY 300POB'A SANMHUIIACTHCA HeBH-
pillleHuM. Y Mepily 4Yepry Le CTOCYETbed POOOBOro i GesmocepedHbOIO
ob’exTiB 3MOTHHY, NepenGateHore cratTeo 140 KK Yipaiau.

Y IBEOMY 3B°93KY MeTOIO CTaTTi € BH3HAYEHHd pomoporo Ta Besnoceper-
HBOTO 08’ €KTiB HeHaTeXKHOTO BUKOHaHH4 NpodeciliHix 0B0B A3KIE MeTMHUM
abo ¢rapMaleBTIMHUM OPaliBHMKOM Ta BUPOSISHHA Ha Lifl OCHOBI MPONOsH-
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Hifl OO BOOCKOHANeHHA KpHMMiHaMBHOTO 3akoHoOabcrBa. Hamu 3polnena
cnpoGa BUPILIMTH TaKi 3aB1aHHA: pO3IMAHYTH 3MICT | CTPYKTYPY IIpaBoBigHO-
CHH ¥ cdepl OXOPOHHM 300POE s AK poOoBoro of €KTY 3M0UHHIB, IO NOCATaloTh
Ha IPaBO JTIOIHHHU Ha OXOPOHY JIOPOB'H; BUPOOMTH KOHKPeTHI IpOImosMiii
IIOTO BOOCKOHANeHHA 3aKOHOIABCTEa ¥ cdpepl KpUMIHaAIBHOTO 3aXHUCTyY MpaBa
MIOOMHM Ha OXOPOHY SOOPOB'S,; 3ACYBaTH Miclle ¥IOYMHY, HepenSaueHOro
crarTero 140 KK Vkpainu, y cicreMi smouuHie y cdepi oxopoHM 3m0pos’s;
BHM3HAYMTH POTOBUIA Ta Gesnoce penHif 00" eKT NBOTO 3TOYHHY-

V KpuMiHaIbHO-NPaBOBifl HayLli 00 €KT CKIamy JMOYHMHY € THM e/lemMeH-
TOM, Bill YiTKOTO i MOBHOTO POSYMIHHA AKOTO 3aleXUTh TOUHe BCTAHOBIEHHS
O3HaK TOTO 4YH iHILIOTO 37I0MKMHY Ta BM3HAa4YeHHA Aoro micua B Ocolnusin yac-
TiHi KK Vikpainn BcraHopneHHA o0 €KTy 3MOYMMHY Mac€ BaKTHBe SHa1eHH:
o1A 3'ACYBaHHA XapakTepy Ta CTYIISHIO CyCIIbHOI HeGeslmeKM NOCATAHHA,
TOro NpaelTeHO! KBaNichikallii, BigMeXyBaHHA Bl iHINMX 3MOYHHIB TOIIO,
OCKITBKM OCOOMMBOCT | AKOCTI 08 €KTY MOSBOMAKTE HAWGITEIL MOBHO POSKPYHTH
COIiaTEHO- I PABOBM A 3MiCT Ta FKOPMIMYHI 03HAKM CKTaly 3MoumHy [1, ¢ 43].

Y KpuMiHaNbHOMY MpaBi DPMITHATO BBAXKATH, L0 05 €KTOM € Te, Ha LIO
nocdrae ocoda, 4Ka BUMHAES IPOTHMIIPABHE OiSHHA Ta UOMY MOXe 3aBdaTi abo
sapac Wkony [3, . 90]. OnHak OMTaHHA PO Te, YOMY caMe 3allofileThed abo
MOKe GYTH 3amofisHa IKOTa BYMHEHHIM 3IOUMHY, 3aTHIIACTECS THCKYCiR-
HuM [4, ¢ 62]. Y cyuacHill KpMMiHATEHO-TIPABORIA HiTepaTypi YKpaiHH icHye
HeKilbKa OCHOBHUX TeOPiM 3 HTaHb IIOA0 MOHATT 06 ¢kTa 3nounHy. Ha Ha-
Iy OYMKY, HaWOilEIl BHBaKeHOK ¥ KOHUENTYaTbHOMY IUIAHI € Teopid
OB’ eKTy AMOUMHY 4K CYCIITbHIX BiTHOCHH.

BinnoeigHo 10 TPagMILiTHOTO B KPUMIHATEHOMY IIPaBi MIXO0y pomoBHM
i BesnocepenHiM o’ ckToM 310UMHY, Nepenbaderoro T. 140 KK Vipainn "He-
HalleKHe BUKOHAHHA Opodpeciiiamx ofos a3kis MequHmMM abo dapManesTi-
YHMM MPAlliBHMKOM", 3aKOHOOABSIL BM3HAR KUTTA i 3IOPOB'A, a 9K I00aTKo-
BHI HeoOxigHMA GesnocepenHil o8 eKT - BCTAaHOBTeHMA NOPAA0K BUKOHAHHS
MeMuHMM 1 apMaleeTHUHMM — NOPAIliBHUKOM  CBOTX  HpodeciiHux
oBor'askie [5].

B opuouuHill Haylli TpuBae NoNeMikKa 3 NpPHMBOOY TOTO, YM HacTIpaBdi
AMTTA Ta 300pOB'd OcodK € pogoBHM 00 eKTOM 3MOUMHIB ¥ MeluHil cdepi,
Ui OTi0 MUY HI 3M0WMHK 3aTMiiTH ¥ 11 posaini Ocobnimeoi dacTini Kpimi-
HATBHOTO KOTEKCY.

Tak, SinBLIICTE YKPalHCBKMX HAYKOBLIB BIDHOCATH 3MOYMHM, AKI BUIMHA-
IOTBCA MeOUYHMMH NpaliBHMKaMM 00 3T0YMHIB, AKI CTAHOBNATH HeDesleKy
719 KHMTTA i 300POB’d TIOOHHM, 10 BUMHIOWTLCA ¥ abepi MelMuHOro obcny-
roeyeaHHA (cT.cT. 131, 132, 138-143) [6, . 56]. I'openik L1 BKkMI0Yae He3aKOHHe
TiKyBaHHA Ta MOOIGHI A0 HBOIQ 3MOYMHHM JC TPYIN 3MOUYMHIB, IO CTAHOBIATD
HeOesIeKy /1A JKUTTA Ta 3Iopos’a [7, ¢ 15].
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YeGoraprosa I'B. nponoHye amoumMHd Lici TPYIH BIILTHTH B CaMOCTil-
Hii1 posgin Il OcoGmueol wactman KpuMiHambHOTO Komekcy "3novuHM ¥
cdepi MenuuHOTO OSCIYTOBYBaHHHA, IO CTAHOBIATE HeGesleky A KUTTA i
3gopos’s moguni” (8, ¢. 14).

Pociticeka gocnigHung IMasnosa H.B. eBakac HeMOUiTEHMM BHMOKpPEeM-
TeHHA 3a cnenudikolo TiAMbHOCTI MednpaliBHUKIE B CaMOCTIFIHMA po3Tin
AMOUMHHM Y opepi MeDMUHOT TidneHOCT € [9, ¢ 15].

BpaxoByroun KOHCTHTYLiTHI IOTIOKEHHA PO MPaBo TOIMHN Ha OXOpo-
Hy 310pos’a, [nymkos B.O. npononyeas BHginuTi B KprMinaneHoMy Kogekci
CcaMOCTIFHY IMaBy IPo 3T0YMHK NPOTH "CYCIITEHOTO SA0pOE A", Oe MalnH Mic-
THTHC FICUHMHM, BIMHEHI i3 mopyiueHHAM npodecifiimnx oboB A3KiB MeT1-
HUMHM IpallisHMKamMu [10, c. 32].

TToromKyIOUHCEh 3 OCTAHHBOIO IOFULIEK B LIIOMY, MU BBAKAEMO, IO BO-
Ha norpebye NedKux YTOUHeHE.

MoxHa ckasaTi, IO GIMBIICTE 3MOYMHIB 3alofiloe KoMy iHTepecaM
ocobu uu rpyni ocif, ocKiMbKM CYCHinbHl BITHOCHHM, AKi € 00 €KTOM 3TOYHMHY, -
e 38" A30K MK JTIOMEMH, iX NOBENiHKA 3 NPHMBOAY NeBHO! COUIANTBHO! IIHHOCTI.
€auHMM o0 €KTMBHMM KpUTepieM BiTHeceHHA y PisHI po3dimmM cxOXKMX, Ha
HepLIMA TOTNAN, NOMIaHb TpoTH ocobu, € colliallbHa 3HaUYLLICTE BITHOCHH,
HocieM AKMx € ocoba. Came conjanedi PpyHKII 0coSH BM3HAYAKTD 3MICT OX0-
POHIOBAHMX KPHMMiHATBHMM 3aKOHOM CYCIILTBHIX BITHOCHH.

CporonHi saranpHOBM3HAHO, IO cepeq, IPHPOTHIMY, HeBid €MHMX Ipab
TKOTHHM HARTOTIOBHIILIMMIA € ITPaBa Ha JKWUTTA Ta 300pos’d. Lli npasa y eceoMy
CBiTi 3adeKTapoBaHi HAMBHMILIMMK NPAaBOBMMM HOPMAaMU ONA CycHinbeTBa, 3
IXHIM ypaxyBaHHAM IOBMHHI BCTAHOBMIOBATHCA BC iHINI IiHHOCTI i Onara.

Ha BioMmiHy Big npaea Ha >KUTT4, 9Ke BXOOUTb B IPYIY IPOMATdHCBKMX i
MOTITHYHIX OpaB, ado MpaB NepLICro NOKOMIHHA, Ipase Ha 3MOpPoE A BigHO-
CHTBCA 10 COUiaNBHO-eKOHOMIYHIX ITIPag, TOBTO IpaB Opyroro MokomiHeA, 9ki
CTOCYKOTBCA HIOTPHMEKM | HOPMATHMBHOTO 3aKPIINeHHA COLIanbHO-eKOHOMIYHMX
VYMOB JKUTT4 iHOMBIIYYMY, BM3HAYAKITE CTaHOBMIIE MOOMHM ¥ cdepi Ipami i
NnoGyTy, 3afHATOCTI, HIAaronomyydsd, COIiaTbHOTO 3aXHCTY 3 MeTOI0 CTBOPeHHA
VMOB, 32 SKMX ITOOM MOXYTb OyTH BLTbHUMM Bill, CTpaxy Ta HY KITeHHOCTI.

Y MiXHapoOHO-NPABOBMX aKTaxX i HAYKOBIl TiTepaTypi Ha NO3HaueHHS
MOHSTTS "300poR 1" BAUBANTBCA PiSHI TepMiHOCMIONYYeHHA - "IpaBO Ha 300-
poE'a" i "npaso Ha oxopoHy 30o0poe’A". CoyliHow € nosuuia Centorn LA, mo
TPaKTyE MOHATTA "FIOpPOE A" AK MaKCHMAalbHO JOCAKHUA Ta ONTHMAaNbHUI
disMuHMI i NCUXIYHKMI CTaH NIOCEKOT0 OPTaHisMy, AKHA € HeoOximHMM 14
zabesnedyeHHA GiOMOTMHOIO ICHYBAHHA, 30AaTHOCTI IO TPHBATOTO aKTMBHOTO
AMTTA W BIOTBOPeHHd 3I0POBOTO MOKOMIHHSA, Ta "OXOPOHa 3L0PoB’ " [AK cuc-
TeMy 3acodip, IIO COpAMOBaHI Ha 30epeieHHdA, SMIIHeHHA, POSBHMTOK Ta, ¥
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BMIAOKY NOPYLUeHHd, BiTHOBIeHHI MAaKCHMATBHO JOCSKHOrO piBHA hisiru-
HOTO ¥ IICUXIYHOTO CTAHY JTIOICHKOTC OPraHisMy, Ak 30008 A5aHi 30iACHIOBATH
OpraHU JepKaBHOT BIadl W OPTaHH MICLIeBOTO CaMOBPATYBaHHHA, MPOMAJICEK]
opraHizallii, a TaKOXK MTIOTMHA Ta HaCeNIeHHA AK B iHTepecax KOXKHOT Jpismdnoi
ocoBw, Tak i cycrinecTsa B Uinomy [11, c. 23-24].

[TpaBo Ha OXOpPOHY 300POB’d 3aKpinene cT. 49 Koncrurynii YKpaiHw Ta
¢T. 6 OCHOB 2aKOHOIABCTBA YKPalHM PO OXOpPOHY 300pos’'d [12, ¢ 20; 13]. 3ri-
JHO 3 OCTAHHBOK KOKHMA IPOMagHIH YEpafHH Mae IPaBo Ha OXOPOHY 300-
POE A, o nepenbayvac:

* JXKUTTEBUA PiBeHB, BKITOUAKYM DKY, OIAT, XUTI0, MeIMUHUI L0 Ta
colianbHe oOCIyropyBaHHA i 5abesnedeHHA, AKMI € HeoOXiZHMM ONA MiATPH-
MaHH4 3I0POB A T MHI;

* DesmeuHe 014 JKUTTA i SHOPOE' A HABKOMHMILHE NPHMPONHE CepeloBUILEe;

* caHiTapHO-elideMiuHe GIarononyddsa Tepuropil i HaceneHOro My HKTY,
Je BiH IpoXHBas,

* GesnevHi i 300poBl yMOBH Npalli, HaB4aHHs, IOOYTY Ta BiANOYHMHKY,

* KUTTEBUA PiBeHB, BEITOUAKYM DKY, OIAT, XUTI0, MeIUYHUI OO0 Ta
colianbHe oOCIyropyBaHHA i 5abesnedeHHA, AKMI € HeoOXiZHMM ONA MiATPH-
MaHH4 3I0POB A T MHI;

* KeamidikopaHy MeIMKO-caHITapHY AOMOMOTY, BKITIOYAoYM BLIBHMI
BuOip Tikapd i 3aKTany OXOPOHM 3TOPOB’Y;

* TOCTOBIPHY Ta CBOSIAcHY iHdpopMallilo Npo CTaH CBOTO 310poE'4 i 300-
POB'A HacelleHHS, BKIIKOYAIOUH icHYIOUi i MOKITUBI (haKkTOpH PH3MKY Ta iX CTY-
MiHE;

* y4acTh B 0OTOBOpeHHI MPOeKTIB 3aKOHOOaBYMX aKTib 1 BHeCeHHA Ipo-
HO3MI o0 GOPMYBAHHA TePAKaBHOI HOMITHKH B TAIY3i OXOPOHM STOPOR'd;

* YYacTh B YIPABIiHHI OXOPOHOK 3TOPOB's Ta HPOBeeHH] rpoMagchkol
€KCHePTH3H 3 IHUX IMTaHb ¥ MOP4IKy, NepenfaueHOMY 3aKOHOIABCTBOM;

* MOKTHBICTb OO €MHAHHA B IPOMAaTCHKi OpraHizallii 3 MeTO COpPFTHHA
OXOpOHI 30OpOB'4;

* OpaBOBUMA 3axMCT Big OyOb-AKMX He3aKOHHMX JpopM AMCKpHMiHaLil,
NOB'A2aHKX i3 CTAHOM 300POE’s;

¢ BiIIIKOAYEAHHA 3a00ISHOT 30OPOE 10 IIKOTH;

* OCKapAeHHA HellpaBOMIpPHMX pillleHb 1 Jill NpalliBHMKIB, 3aKTamiB Ta
OpTaHiB OXOPOHH 3T0POE 1;

* MOKTHMBICTE NPOBedeHHA He3aNeKHOT MeMHOI eKCIIepTH3U ¥ pasi He-
3TOOM FPOMAIgHIHA 3 BUCHOBKAMM AePKABHOI MeMMUHO! eKCIePTH3H, 3acTO-
CYBaHHA A0 HEOTO 3axOMiB IIPMMYCOBOIO MIKyBaHHA Ta B iHILIMX BUIAIKAX,
KOTTH OigMK MpalliBHUKIB OXOPOHH 300POB'd MOKYTh ByTH YilleMTeHi sarank-
HOBU3HAaHI MpaBa JIOIMHY | rpoMaganmHa [13].
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[Tpapo MIOOWMHM HA OXOPOHY 3OOPOE A AK CY0 ¢KTHUBHe KPHIMYHE IPaBo —
Lie 3aKpillyieHa ¥ 3aKOHOOABCTBI Ta TapaHTOBAHA [ep/KaBoio MOAITHBICTE KOK-
HOI KM HMHM BHKOPHCTOBYBATH ydl COLianbHi, HacamIepen JepAasHi, 3acob,
CNpAMOBaHi Ha 30epeieHHA, 3MILHeHHA, PO3BUTOK Ta, ¥ pasi NOpPYILIeHH:,
BIDHOBTeHHA MAaKCMMAIBHO JOCAKHOTO PiBHA (Pi3HYHOTC i NCHXIMHOTO CTaHy
1l opranizMy. BoHo 3axmillac HAWBMILI IIHHOCTI — KMTTA Ta 310POE A JIFOIMHI.

I[TpaBo Ha OXOPOHY 30OPOB'S € KOMIITeKCHMM Y0 €KTMBHHMM IPaBoM, AKe
3AKPIVIIcE CYCHITbHI MOAKTHBOCTI KOHKpeTHMxX ocib. Peamisallia ocTaHHix i €
o’ €KTOM MOCATaHb MiT 1ac BIMHEHHA 3TOTMHIB ¥ cdpepi OXOPOHM 300poB s

3a HenBanoro, HeCYMIIHHOTO BMKOHaHHA MelMYHMM abo dapMaleBTid-
HHUM NPaIiBHMKOM CBOIX MpodreciitHmux oboB A3KIB BMHMKAKTh CYCIiNbHO He-
Gesneuni BITHOCKHHY, AKi OBMHHI 3a0e3Me4yBaTH NPas0 IPoMagdH Ha OXopo-
HY KMTTS Ta 3O00POB’A B CHCTEMi OXOPOHM 3TOPOE’S 3TITHO NPHMHLMINB (Ipa-
BIT) KBalichikoBaHOrO MedMUHOTO 00CTYIOBYBaHHA HaceleHHd. ToMy, pono-
BHM O0'€KTOM JaHUX 3OUMHIB CIIifL, BBAXKATH CYCHiNEHI BITHOCHMHM, AKi 3abes-
MEeYYIOTh peatizallilo Npak IPOMATgH Ha OXOPOHY 300POB d B CHCTeMi OXOPOHM
3nopoB’a. TakuM YHMHOM, 3TOUMHA ¥ cdpepi BHKoHaHHA npodecifiHmx obos a3
KiB MemUHUMI MPalliBH MKAMM MAakOThb CHUTBHI POTOBI 03HAKM 3 iHILIMMK 3710-
YMHaMM, 110 BYMHIOITECA ¥ cepi oxopoHi 30opoe’s. Pogoeum o6’ exkToM na-
HIX 3TOYMHIE CIiT BBaKaTH CYCIiNBHI BIDHOCHHY, 4Ki 3a8e3NedyIoTE peaniza-
LiK Ipap TpoMaTgaH Ha OXOPOHY 3T0POR’ 9 B CHCTEMI OXOPOHH 3TOPOB 4.

BpaxoBymoun KOHCTHTYILHI NONOKeHHd IpaBa Ha OXOPOHY 300pPOE'd,
BAATHMBICTE TAPAHTIH OBOTO IMpaBa, a TAaKOXK COWANBHY 3HaUVIIICTh CYCMinb-
HUX BiTHOCHMH, 9Ki sa0e3sNeuyioTe NpaBo Ha OXOPOHY 300poB'd, mpobrema
KpHMMiHATBHO-IPABOBHX TapaHTiA KOHCTMTYIIMHOTO NpaBa Ha OXOPOHY 300-
POB'S VABIIAETECA OyKe BaXXTHMBOK. Y 3B'A3KY 3 LM BBAKaeMO 3a JOLITEHe
BHMOKPeMIIeHHd 3MTOYMHIB [IONO MpaBa Ha OXOPOHY 30O0POB'A B CAMOCTIHUIA
posoin Ocobmueo! wacTmHM KpuMiHaneHOro komekcy. V Lelt posgin apTo
HOMICTHTH 3MOYHHM, K MAKTE CIITBHME POTOBHIT 00 €KT i po3MeKOBYIOThCA
3a BUOOBHMMM O3HaKaM¥. BHIOBUMM O3HAKaMK B JaHOMY BHUITAOKY GYIYTb Bi-
CTYHATH OCHOBHI KOMIIOHEHTH, LI CKIATaloTh IIPABo Ha OXOPOHY 3M0poE'a. Y
HOBMM POSHiN yBiMIIIM B: 3MOUMHIM, IO NOCATAKTE Ha JKMITA i 300POB'd ¥
cdepi MenuuHOI OisTeHOCTI (cT.cT. 131, 132, 138-145 KK); 3mounnu npoti Ges-
Heku BUpOOHULTBA (CT.CT. 272-275 KK); 3mouiHM npoT DoBKinA (cT.cT. 236-
254 KK); 3mourHM MpoTH 3M0POoB’d HaceneHHd (cT.cT. 318-321, 325-327 KK).

Ha namy aymky, euminenna B KpudinanoHomy kofekci YKpalHu oKpe-
MOTO po3Hiny MIOOC 3MOYMHIB ¥ cdpepi OXOpoHH 300POE A OSBOTIWIO § yCyHY-
TH HAfHBHI IIPOTHpiuYA, MiOBUIIMTH edeKTHBHICTE KPUMiHANEHO-IIPaBOBHX
TapaHTIfl KOHCTHTYIIMHOTC MpaBa AIGIHMHM Ha OXOPOHY 30OPOF A, YiTKO po3-
MeXKYBaTH 3MOUYMHM, MMpaBUIbHO KBalidpiKyBaTH Ta OudepeHLiloBaTH noKa-
paHHA 3a X BUYMHeHHS.
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HariBinblile sHaUeHH 114 BM3HAUYCHHS XapaKTepy A CTYIeHd CYCIiTbHOT
HeGesIeKH IMOUMHY, BipHOI Keanidikanii cycnimbHO HeGesMeTH X JisdHb, po3-
MeXKYBaHH4 3MO4MHIB Mae BezlocepenHin of'eKT - cycnineHi BiTHOCHHM, Ha
AKI MpAMO i SesrocepeIHbO MOCATAE TeBHHMIA IO HH.

CycnineHi BIHOCMHM, 9Ki cKIagawTb OB ekT 3mouuHy sa cr. 140 KK
Ykpaily, cK1agaoTeea B cdpepi MemiriHoro oSwyropypaHisa. Cy6 kT mporo
WIOUMHY — M MUHMI alo drapMalleBTMUHIMIA MIPALliBHHUK - IPAMO BKasaHU B
Ha3Bi Ta JMCITOSMIIT CTaTTi.

Ha gymky Bepoivesceroro &.1O. naHe nocsaraHHA Ma€ IOMBIAHMI Ge3mo-
cepenHill o8'ekT - XUTTA i 300POE'A Ta NOPATOK 30iFCHEHHA IpodreciliHMX
pyHKUIA MenuuHMM npamisHukoM [14, ¢ 88]. Hebesmeka ms sKuTTd 1M 300
POB'A TIOOMHKU B JAaHOMY BUIATKY BHMHMKAE BHACTINOK HeBUKOHAHHA alo He-
HATEKHOTC BMKOHAHHA MeTMYHHMMH MpaliBHMKaM i Mpodecifiimx oboB’ A3KiB.
[MpoTe, Takuf Digxin He MOXKHA BI3HATH BIPHHM.

OcKiTbKK 3MTOYHMH 3alodine mkony ado CTBOPIOE 3arpo3y 3alofiAHHA
MIKCOHM He OJHOMY, a KITbKOM OesnocepegHiM of'ekTaM KpuMMiHa/lIbHO-
HPaBOBOT OXOPOHM, TO, AK 3ayeaxye Kopxkaucekui M.V, npu keanidikanii
JiAHHA HeoOXioHO BMOIIMTH Ti CYCHinbHI BITHOCHHM, AKi B IBOMY KOHKpeT-
HOMY BMIAOKY € FONOBHMM, BHM3HAYATEHMM, HPOBIIHUM 08 €KTOM MOCATaHHA.
I SesnmocepenHi ©6 €KTH LIBOTO MOCATaHH:A, AKMM 3aNOIIRETHC LIKOOA, €
JOIATKOBMMHM UM (pakyIeTaTHEHMMM [15, ¢ 74].

TomosHui BesnocepenHivt of €KT MOXKHa BM3HaTMTH K Ti CYCIINTBHI Bif-
HOCHHHM, TOCATaHHA Ha 4K € CYCOUTBHOK CYTHICTIO MEBHOTO STOUMHY 13 Me-
TOK) OXOPOHM AKMX OYIIO0 CTBOPEHO CaMe L0 KPUMIHANBHO-TIPABOBY HOPMY.
[Tpr Bu3Ha4YeHHI NOHATTA TrolOBHOro GesmocepegHbore of'¢KTa OOLUIMBHO
Gyno § BKasaTH Ha Te, IO BiH € HaMUiHHIIIMM 3 yCiX iHIIMX 00 €KTiB, AKMM
3ABIACTHCA MIKOAA BHACHIOOK IBOTO IMOYMHY. Afle O KpHMIiHaNBHOIC 3aK0-
HONABCTBA TaKa MMOsHILA He BlacTBa. [onoeHuf o eKT Mae OyTiH BU3HAYATE-
HUM 1711 KBaTidpikalil 3MoumMHy Ta 4711 posMillleHHA NeBHOl HopMu v Kpumi-
HalTBHOMY Komekci [15, ¢ 75].

AHTI3 AiANbHOCTI NpaliBHMKIE ONOPOHM 30OPOB'S CBITUMTH, IO Ix
npodpecifiHi NOPYILIEHHA MOXYTE OYTH MOB 93aHi TIMEKM 3 MedHIHMM OOCIy-
rOBYBAHHAM HaceleHHd. ToMy 06 eKToM MOXKYTh OyTH THIlle NeBHi BITHOCHHI
OXOPOHHM 300PoB’s, K 3a0e3MMeUyIoTh HATEKHY AiISTbHICTE MEIITIHMX 3aKTa-
Hie OXOpOHM 300poB'd. JTuille 3a yMOBM OOTPUMAaHHA IPUHLKINE HaldaHHS
KBamidikopaHol MeTHMIHOI JOMOMOTY MOKHA JOCATTH @peKTHBHOTO (PyHKILio-
HYBaHH4 OPTaHiB i yeTAHOR OXOPOHM 3TOPOE'A i rapaHTYBAaTH [PaBo IPOMAIAH
HA OXOPOHY JKUTTA Ta 3OOPOB 1.

Ha gyMky BinblIocTi IpencTaBHMKIB IHBiTEHOIO Ipaea, BITHOCHHIM LIO-
0 HATAHHA MeOUYHOI JOMOMOTM HATEKATH OO LMBLTBHO-IPaBOBIY, Bpaxo-
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BYIOUH 3B 430K 3MOPOB A TIOMMHIM 3 MaFHOBHMMHM BITHOCHHAMI, OB A3aHMMH i3
HmpanestaTHicTio. OF EKTOM IMX BITHOCHH € He 3O0pPOB A JIONWHY, a4 HaoaHHA
MOCYT, COPAMOBAaHKMX Ha 30epeXeHHA 310pOB'd. 3MOYMHHO-Henbano mopy-
mIyrIH CBoi mpodpecifiii 00O A3KM, METMUHMN MPaLliBHUK CIIPHAE BHHMK-
HeHHIK) HOBMX aHTUCYCIITBHMX BiIHOCHH. BusHaueHO, IO 00'€KTOM TaKuX
BIDHOCHH € caMe MedidHa JonomMora abo MooIyra, WO CKIajaoThed 3 Oif Me-
Ou4Horo xapakrepy [11, . 18].

OTXe, CYTHICTb LIBOTO 3MOYMHY IOTATAE B HENPaBIUIEHOMY HPOTHIIPAB-
HOMY BUKOHaHHI MeIMYHMM Ta {PapMalleBTHYHUM IPalliBHIKOM CBOIX Ipo-
decitinnx obor'azkie. Tomy KMUTTA Ta 3MopoR’A AK GeznocepenHin o ekT B
JaHOMY BHMIAIKY, Ha AYMKY [nymkosa B.O., HegoUinbHO BMOIATH IIOOO CVC-
nineHO HelesMeuyHUX AigHE ¥ cdepi MeOHUYHO! Ji9NBHOCTI, BPaxOBYIOUM 1X
CAMOCTIVHICTD HIOIO OXOPOHHM 300POB S B rayTy3i oxoponu 3nopos’ [11, c. 19].
Ha Hamy nymky, Geanocepennin of'ekT HeHANTeXXHOTO BUKOHaHH4 MTpodbecili-
HHX 00OB A3KiB MemMIHMM ado (papManeFTHYHUM NPaliBHMKOM MOJKHa BU-
3HATMTH AK CYCIIBHI BITHOCHHM, LIC 3a0e3MeUyIoTh Npapo rpoMal Al Ha KBa-
nichikoBaHy MeOMKO-CAHITAPHY OOIOMOTY.

IMipcyMoByOUHM BUKIaeHe, 3a3HA4MMO, IO MM BOavacMO 3a MOXKTHBE
BM3HATH PONOBMM O0'€KTOM TOCTILKYBAHOTO 3M0YMHY NpaBo JTKOOHMHK Ha
OXOPOHY 310poE’A. OmHOUACHO BBAKAcMO 3a JOLINbHe BMIITEHHA 3ICUMHIB
LIONO IIPaBa Ha OXOPOHY 3LOPOB’ A B OKPeMU caMocTiiHMA posain Ocobmueci
qacTuiM KpuMinansHoro kopexcy. Besnmocepentift 06 ¢KT HeHaIeXHOTO BU-
KOHaHHA npodeciiHmx 0Bor 93KiB MemuHMM abo thapMaleBTIIHIUM MTpaLlie-
HUKOM MOXHA BU3HAUMTH 4K CYCIIEHI BIIHOCHHM, 10 3a8e3lleuyioTE OpaBo
TpOManaH Ha KBamidpikoBaHy MeOUKO-caHITaPHY OOMOMOTY.
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O.B. MpoxHinbKHA

an'IoHKT Kadpeopi KpiMiHATRHOTO TIpaBa
(Rrfifcosut nationaasni yribeparaneni
Brympiuinix capafl, Vipaina)

JEPKABHA TACMHMWL SIK TIPEOMET 37IOUMVHY

Vi nepxasu CBITY 5a0e3Me4yIoTh IPaBOBOK OXOPCHOIC BAACHI TAEMHHMILL
He ¢ BMKTIOUSHHAM 3 IBOTO NpaBIa 1 VKpaiHa. Tak, MOHATTA TaeMHOI iHdrop-
Mallii BM3HAYaeThed, 30KPeMa, TAKMMHM HOPMaTUBHO-IPABOBHMI aKTaMH, AK:
3akoH Ykpainwu Bin 2 mucronaga 1992 p. "llpo indopManin”, 3akon Ykpaiau
Big 21 ciung 1994 p. "Tlpo gepkapHy TaeMHHIK", 3akoH VKpainu Bin, 25 Gepe-
304 1992 p. "[N1po cnyxGy Gesnexn Ykpainu” Tomo.

OnHaK ¥y BITYMSHAHIN IOPUMIMYHIA JTiTepaTypi HEMOCTATHRO BUPILIIEHMM,
BHOAETHCA MMTAHHA LIOAC BiAMeKYBaHHA TacMHOT iHdpopManii sio koHpinen-
nifHoi. Cepen nmpofnenM, IO OB A3aHi 3 BU3HaUeHHAM MOHATTA "TaeMHa iH-
dopmaniia”, icHye, 3oKkpemMa, TepMiHONOrIUHA HeBHM3HAYEHICTE MiXK aHami30Ba-
HHM MOHATTAM i TOHATTIM "ceKpeTHa indopmMaria”.
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CyTTeBUM BHECOK ¥ DOCTIMKeHHS iHdopPMalil 3 00MeXeHHM TOCTYIIOM, ¥
TOMY YMCIT | TaeMHOI, AK MpelMeTa 3MOYHMHY 3poBuIH, s0KpeMa, TaKi BueHi,
ak [LO. Anmpomyk, .C. Asapos, M.K. Tanguriy, B.A. TonyGes, B.J1. Tasnoe-
cekpmir, AM. Tys, C.O. Opnos, O.B. Koxanoecrka, M. KopkaHchkif,
ILIT Kpaiuaee, €.B. JTamyk, A.A. Mysuka, O.K. Masypenko, IT.T1. Muxainen-
ko, QO.E. Pagythmi, B.B. Caenko, O.C. Camorinosa, B.A. Tamin.

V cr1. 1 3akcHy Ykpainu sig 21 ciuna 1994 p. "[Ipo gepxaBHy TaeMHULIO"
3a3HAUSHO, L0 JepAkabBHa TASMHMILA - Le BU TAEMHOI indpopMalii, 1o oxon-
TI0€ BITOMOCTL ¥ odpepl OOOPOHM, eKOHOMIKM, HayKM | TexHIKM, 30BHIIIHIX
BIDHOCHH, Aep:kaBHOI 0DesleKH Ta OXOPOHM NpaBOMOPAIKY, POSTONOLIeHH:A
AKX MOXKe 3aBIaTH LIKOOM HallioHaTeHil Besreni YrpaiHu.

BinHecennd iHdopMallii Ao OepikaBHO! TaeMHMII Ta i sacekpedyBaHHL
aaificHeTee Cyxboo Besnekn YipaiHu, €ouHOol FopMOK peecTpalii
aHali30BaHKMX BiDOMOCTeN B YKpaiHi, ¢ 3Bi0 BigoMocTed, 11O CTAHOBHUTE Jep-
KaBHY TaeMHMIKX (Hamani 3sim) [3, ¢ 93] Peectpania einomocTen y 3Bomi €
MOCTaBOK) NI HAIAHHA TOKYMEHTY rphdhy TAaeMHOCTI (CeKpeTHOCTI).

Hep#abHa TaEMHUIA € NPedMeTOM IIeCTH 3I0UMHIB OepKaBHa 3pada y
cpopui mmuryncrea (1. 1 cr. 111 KK); nmuryncrso (ct. 114 KK); posronommen-
HA gepxapHol TaeMHu) (cT. 328 KK); BTpaTa foKyMeHTIE, 10 MICTATL Jepka-
BHY TaeMHuLI0 (cT. 329 KK); HecaHkuioHoBaHMA 36yT abo posnoBClomxeHHA
indopmanii 3 oOMeKeHMM [OOCTYNOM, fAKa OOpOOMIETBCA B eneKTPoHHO-
OBUMCTIIOBAHMX — MalllMHaX  (KOMIT KOTepax), aBTOMATH30BAHMX CHCTeMax,
KOMIT IOTePHHMX Mepekax abo 30epiracTecd Ha HociAx Takoi iHdopmanii (cT.
3612 KK); posronoliieHHS BiLOMOCTEN BiliCEKOBOI'O XapaKTepy, L0 CTaHOBIATE
JepiKaBHY TaeMHUIK, ab0 BTpaTa JOKYMeHTIB UM MaTepialiB, 1O MiCTATE Taki
BidoMocTi (cT. 422 KK).

IpenmeToM 3a3HAUeHMX 3MOYMHIB BHCTYNAIOTh BITOMOCTI, IO CTaHOB-
TATH JepkaBHy TaeMHUIIC y cdepi ofopoHM, eKOHOMIKM, HAyKH 1 TexHIKH,
30BHILIHIX BITHOCHH, JepXkaBHol 0e3leKH Ta OXOPOHM NpaBonopagKy, posro-
TOILIeHHA AKHMX MOKe 3aBdaTh IIKOIH HalioHaNbHIf Gesneni YKpainm. Bigmo-
BIIHO 10 3B0OY, A0 3a3Ha4eHUX BIOOMOCTER BITHOCHTBCH: IUIaHHM TeXHIYHOTO
OpUKPUTTA o8 €KTiB ranyseli HALIOHATbHOI eKOHOMIKM, aepodpOMiB, BaXTH-
BHX, 3aTi3HUYHUX BY31iB, KAPTH MepeBaHTaXKYBalbHMX MYHKTIB (pafoOHIB),
MOCTOBHMX MepexOiB, 3aTisHMYHIX TYHeliB, MeTpOMNOIiTeHiB, MOPCEKMx abo
PIMKOBHX MOPTIB, CYAHOIVIABHMX TiOPOTeXHIYHMX CHIOPYA, 00 EKTIB TETeKOMY-
Hikarii (cT. 2.1.11).

Tak, 29 rpyoms 2004 p npauisHukn Ynpasninasa CnyxOmu besnexn YVipa-
a1 B Kipoporpagcekint oGnacti saTpuMany rpoMagaiky M., aka Oyna xepis-
HHUKCM BiJJiny 3 NHMTaHb PeskKMMHO-CEKPeTHOI pofoTH B yHOpaBTiHHI MicToOy-
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OyBaHHA Ta apxiTektypu Kiposorpamcekol OGnacHol MepekasHol AnMinicTpa-
nii. [ono Hei Gyna nopyileHa KpUMiHATEHA ClIpaBa 3a (pakToM po3sronolieH-
H4 AepkaBHO! TaeMHuIi (4. 2 cT. 328 KK). ITpenmeroM nroro snoumny Gymu
tonorpadiudi kapTi Macirrabom 1:10000 3 cHcTeMOR KOOPOUHAT 1942 poky
[5, ¢ 2].

IpenMeTaMu aHATIZOBAHUX 3TMOYMHIB TAKOAK BHM3HAKOTHCA TOKYMEHTUH,
LIO MICTATH OepAaBHy TacMHMITO a0o iHIII MaTepiayibHi Hocil TaeMHOI iHdO-
pMaLil, o CTaHOBIATE JepAaBHy TA€MHHIIO; TacMHa iHdopManis, aka obpo-
GHI0ETRCA B @TeKTPOHHO-00YHMCTIOBAHMX MalIMHAX (KOMIT I0Tepax), apTOMAaTH-
30BaHMX CHCTeMaX, KOMIT I0TePHHUX Mepeskax abo 30epiracTecs Ha HOCIAX Takol
incpopmanii (c1. 3612 KK); moKyMeHTH, IO MiCTATE BiliCEKOBY TASMHMITIO; iHIII
MaTepianbHi HOCI ceKpeTHO! iHdbopMallii, IO MicTATE BiliCEKOBY TaeMHUITK;
HpedMeTH, BIHOMOCTI IpO AKI CTAHOBIATEL BifickKOBY TaeMHMIIO (422 KK). Mo
OCTAHHIX, 30KpeMa, BIIHOCUTBCA: IMaHM, iHdopMalia npo obcarM acHrHy-
BaHb, BUKOHABLIB Ha 3iliCHeHHA TePKaBHOIL IIPOrpaMi POSBUTKY 030 poeHHS
(BilicEKOBOT TexHikM) aBo HanpaMiB OepXaBHOro OOOPOHHOTO 3aMOBIEHHS
(cr. 2117 3somy).

V lopumidHin niTepatypi noOyTye CIyIliHa OyMKa IIpo Te, IO THMHHMI
KK VxpaiHm npu BCTaHOBTEHHI BIINOBIOANTBHOCTI 30 POIONOLISHHA JepAab-
HOI TAEMHWIII, He BPAaxOBYE CTYIEHA TacMHOCTI pO3ronoileHcl iHdropManii,
AKUA BU3HAYaE CYCHimbHY HeDesmeKy mifHHA manoi rpymu (4, c. 11). Tomy,
BBAXKAEMO 3a JOIITEHe TOMOBHMUTH CT. ¢T. 328, 329 KK Vkpainu Takumi Kea-
nichikyrounmMi o3HAKaMH, 9K Ipid oBmMekeHHd OOCTYNY "TacMHO", “IiTKOM
TacMHO" Ta "0coBIHBOL BAXITHBOCTI",
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QL Conosin

BUKTaTay Kadpelpit KpHMIHATEHOTO IIpaBa

Ta KPMMIHOIOTT, MaricTp Ipaga

(HIpurapranicortai wptedtaeant ey Jofidceoso
Jepowadnozo yuibeparanenty Snympininix cnpab, Vipaina)

NOCTKPUMIHATIBHA MNMOBEAIHK A
JIK OB"€KT KPMMIHANMBHO-ITPABOBOI'O PEIY/THOBAHHA

Hayxka cyuacHoro yKpalHCBKOTO KPUMIHaIBHOTO MpaBa He 30araueHa Ha-
YKOBHMMM IIpalaMy, 4ki O B HOBHIN Mipi poskpueanu npolneMy NOCTKpHMiHA-
TbHOT noBediHKH! ocobu Ta 1l KpMMiHANbHO-IPaBOBOTO SHAUeHHA, xXo4a aKTy-
aNbHICTE Li€l npobneMi He BMKIMKAE CYMHIBIB. AXKe, caMa CyTh MOBeTiHKK
AMOYUMHLA HicTd BUMHEHHA HHMM 3MOYHHY Mae HellepeOlliHeHHe 3HaUeHHd fK
J71A Mpu3HaYeHHA MipH NokapaHHA, Aka O BiNIOBidana XxapakTepy OiAHHA Ta
CTYIEHIO CYCINEHOT HeGesnieku oco0H sMOUMHIS, A9 3acTOCYBaHHA CT.CT. 69,
75, 79 KK VkpalHu, a Tako& BHpillleHHA NWTAHHA 171 3BUTBPHeHHA Big Foro
noganeioro eig8yrrd. KpiM Toro, B nepion Bin8yTrd sacyIkKeHHUM OKAPAaHHS,
B 3a71eKHOCTI Bif, CTyHNeH:A HOre BUNPaBTeHH:, ToOTO B FIOTO NOBETIHKH B
Micigx nosdaprneHHA BOMI, MOXe BYTH 3aCTOCOBAHO YMOBHO-JIOCTPOKOBE 3Bi-
nvHeHHA (cT- 81 KK Vikpainm) abo saMiHa HepiaGyTol yacTMHM NOKapaHH:A
Ginbim M axuM (cT. 82 KK YkpaiHm).

Crig sayBaKuTH, IO NOCTKPMMIHa/NbHA IMOBeTiHKA Mae CBOIM 3MICTOM
€0 HICTE MPOTHIEAKHOCTEN ~ OPaBOMIPHOIO i HEMPABOMIPHOTO, TOSMTHBHOTO i
HeraTMBHOTO. ToMY, LIMKOM 3aKOHOMIPHMM € HeoOXigHICTh BHMBYeHHA Pi3HMX
BHIIB OBEIIHKN 3I0YMHIA MiCTA BIMHEHOrO HHMM 3MO0YMHY, iX KpHMiHANTBHO-
NpaBoBi HACTIIKK, MOHATT Ta MeXaHi3M peryIBaHHA. OTHOUacHO HeoOxifl-
HO NPUFHATH OO BiAoMa Tol §aKT, IO B Haylli Oinbllle yBaru sgepraaoch Ha
aHa'Ti3 HEraTHBHOI NOCTKPHMIHANEHOL TOBeTi HKM 0c00H HiX MO3UTHBHOL

Iopeninka ocoG, AKa 3HAXOTUTHCA abo MPUMMKAE A0 opepr KpuMiHa-
TBHO-TIPABOBOTO PeryIIIOBAaHHA MOOiMAeTbcd Ha pAd cTadiil. BinkimicTs 3 Hux
JOCTaTHBO [MTMOOKO BHMBYEHI BITYM3HAHOK KPHMIiHATBHO-NPABOBOI0 HAyKOK.
IHW, 3sHaxOOATECA B IOMI T yBary. ONHaK iCHYIOTE i Taki cTamdii, 4Ki samuiia-
OTbCA He TiMBKM He JOCTITKeHMMH, a MO CYTi 1 He BM3HAYeHUMU HayKaMi
KPHMMIHATBHO-TIPABOBOTO LIMKITY.

Peanizallia MOCT3MOYMHHOIL NOBETiHKM MOXe 30iACHIOBATUCE ¥ JIBOX OC-
HOBHMX HaIpPAMKax — MO3MTHMBHOMY | HeraTMBHOMY (IPOTHMIIpaBHOMY abo
HABITb 3MOYMHHOMY). KOKHII 3 [IMX HANPAMKIB MOXKe i TOBMHEH 3HAWTH CBOS

1 TTOHATTA DOCTRPHMIHATBHOT Ta OOCTATOTHHHEC MOBETIHKH € TOTOAMMMIL,
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Bino0pakeHHd B KPUMIHATEHO-TIPABOBOMY PelYIKBaHHI, BpaxOBYBaTHCh IIPH
30ifiCHeHHI NpaBo3acToCYBaIbHOI OIANBHOCTI | Ipy peanizauil npodpinakTuku
FTOUMHIE,

[MocranoumHHa (MOCTKpHMiHaTbHa) MOBeTiHKa - e OCOOMMBUTL BUI MO-
BeTiHKH, 9Ka 3HaxoOuTbed ¥ cepi (abo mpumumKkae go cchep) KpuMiHaTbHO-
NpaBOBOTO Pery/IOBAaHHA B NHMTaHHAX BHM3HaUeHHA YMOB Ta IOCTABIIPUTAT-
HEHHA OO KPHUMIHATBEHOT BIOIOBITATBHOCTI, 3BUTbHEeHHS Bid KpHMMiHaTbHOI
BIOITOBITANEHOCT] Ta MOKAPAHHH, BUKOHAHHA IOKAPAaHHA, MOXIIMBOCTEH MO-
BHOI peanizanii ccobolo KOMIIeKCy NepegfadeHMX 3aKOHOM IpPaB, a Takok
MNP 30iACHEHHI 3aX0TiB 3aranbkHOI Ta ClelliaTbHO! NpodhiTakKTHKIM 3TOUHHIE,

BaxnueuM € BH3HaUeHHA MOMEHTY NOYaTKy JaHO! cTadil. 3BraiHe, o
BiOITOBIOE Ha Ile MMTAHHA MiCTHTECA B CaMifl HasBi - IIOCT3MOUHMHHA (TTIOCTKPH-
MiHa/nbHa) NoBeTiHKa. TakMM 4HHOM, CTif PO3YMITH, IO A NOBeJIHKH NOYH-
HAa€TBCA Ofpasy MiCA 3aKiHUeHHS caMe 3TOYMHHO! TifTeHOCTI. 3a saranbHiM-
NpaBWIOM, TaKMM MOMeHTOM Oyie abo BUKOHAHHA BHMHHMM CBOIO 3TOYMHHO-
ro HaMipy B NOBHOMY 00CA31, KOMK JiAHHA, AKe HMM BYMHEHO, MICTUTE B cO0i
CKITafl 3aKiHYeHOTO 3MOUMHY, aBo 3yMMHEHHA MOro Ha i mollepelHix cTamiax
IFIOYMHHOT AANBPHOCTI - TOTYBAHHA UM 3aMaxy, BHACTIIOK HeMOAIMBOCTL J0-
BeleHHd YMHMCTY 10 KiHId.

INopeniHka, AKa peamisyeTbcad 00000 MiCTA BUMHEHHA 3MOYMHY, MOKe
XapakKTepusyBaTHck afo 9K MosuTHEHA, abo 9K HeraTueHa [7, ¢. 106-107].

PakTHUHO yBara abCONMIOTHOI OIMBIIOCTI OOCHITHUKIB, AK Mif, THM 4ui
iHIIMM KYTOM 30py TOPKATHCh MHTaHE NOCTKPUMIiHANEHOI NOBeMiHKY, Gyma
30cepelKeHa Ha MpoleMi peliMIMBY 3TOUMHIB, TeAKHX BHIax MHOKHMHHOCTI
VIOUMHIB, & TAKOAK Ha KOMIUVIEKCI IUTaHb, AKi MOB A3aHI i3 3BIMBHEHHAM Bifl
KpMMiHATBbHOI BiIIIOBITATEHOCTI Ta BiO NMokapaHHA, [ledaki BMIM IOCTKpHMI-
Ha/IBHOT MOBEIIHKM BHMBYAIUCH TITBKM IIOCTITBKH, MOCKITBKHM B LIBOMY BHHUM-
Kalla HeOOXiTHICTE NPH aHalisi TaKMx iHCTMTYTIB KPUMIHANBHOTO IpaBa K
3BiMBHEeHHA Big BIIGYTTA NMokKapaHHA 3 BCTAHOBIEHHAM ICIIMTOBOTO CTPOKY,
YMOBHO-TOCTPOKOBE 3BUTbHEHHH Ta iH. Lli mocnimkeHHS MpOBOMITHCE, B OCHOB-
HOMY B M&Kax KpPHMMIiHaNIbHO-TIPAaBOBOI HAYKK 1 TpagMUifIHMMH 1711 Hel MeTo-
JaMH.

IMue ogma goctigauk - P.A. CaliToe y ¢Boix Ipaliax HepIluM posrig-
HYB II}0 IpobieMy caMe I KyTOM 30py HasABHOCTI caMOCTIAIHGL cTagil — mocT-
AMOUMHHOTO CTaHy B FeHesHc TIONChKOT MOBEIiHKH, AKa 3HaXOIMTECA B odepi
KpMMiHa/TbBHO-IPaBpoBOro perymosanna [3]. Ha HasgBHICTD Takol caMocTifHo!
cTanif exasye i npodpecop AlJonroea B ceoemy nminpyuHuky "Kpuminonoria®
He pO3KPHBAIOYH IIPH LIBOMY 11 3MiCTY i xapakTepucTik [1, ¢ 11].

Cnig sayeaxuTi, o Hepili npani P.A. CabiTora BUAILTH OPYKOM BXe
Ginbie 20 pokie ToMy. BoHm Mami B AKOCTI o KTy OOCTITKeHHA MacHB TIOBe-
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JiHKY, 9Ka PeryTIoBaTach HOPMAaMI TaK 3BAHOrO “colialicTHUHOrO" KpHUMiHATE-
HOTO Npaka i MeTomaMu NpUTaMaHHMMHK TOTATITapHIN Jep/Kabi.

HokopiHHi 3MiHM CONiaTbHO-TIOMITHYHO! CHTYaLlil B YKPaiHi, 3aKoHOTAB-
YOMY perylioBaHHI NpuBeTH 10 HeoOXiqHOCTI mif iHIMM KYTOM 30pY, Ha MiI-
CTaBi HOBMX XapaKTePUCTHK BM3HAYMTH 3MiCT IBOr0 NOHATTH, IPOAHATI3YBATH
ICHYIOUY CHCTeMY KpMMiHaNIBHO-TIPABOBOIO PerylioBaHHA NOCTKPHMIHATBHO
HoBediHKM, O5CATH Ta MeXKi Ti BpaxyBaHHA B IPaBO3acTOCYBANBHIfA Ta Ipodi-
TAKTHYHIA OIATEHOCTI Ta HaMITHTH IITEXH Ta MeTOMH, 9Ki T 3acTOCORYBATH
1714 Ti oIrTuMisaLil

B sB'93Ky 3 LuM, Nepllle IMTaHHA, gKe Nnorpelye BIATOBINI TOpKaeThoA
B3arali npobneMu icHYBaHHA <Tafdil NoCT3MOYMHHOL NOBETIHKHM Ta 1i xapakTe-
PHMCTHK.

KpumMinanbHo-TIpapoBa Teopid, TOBOpAYM Npo CTamdil, posyMic mim, HUMH
BiOMOBITHI €TanM POSBUTKY IMOYHMHHOI MOBEAIHKH - TOTYBaHHA OO FMTOUHHY,
3aMax Ha 3M0YMH Ta 3aKiHYeHUA 3TouMH. KprMiHo/IorivHa HayKa B CUy CBo<l
crenudiky PosIMsITaE TeHe3uc VIOCTHHHOT MOBeTiHKM B GUIBI HIMPOKOMY
AcTeKTi, BUOINAI0UM cTadil DOsMOYHMHHOL NOBeTiHKH (Iepel3TouMHHNI CTaH),
SMOYMHHOL NOBEIIHKH {CKOEHHA 3IOYMHY) Ta IMOCTMIOYHMHHCL Moseainki. Ha-
ABHICTE JaHO! CTadii 3 MO3ULIA PO3BHMTKY JIOOCEKOL TIATEHOCTI € alCcOMIOTHO
OBEKTHBHOIC i He MOBMHHA BHKTHKATH 3alepeueHb. ATpiopi MOXKHa CTaBHTH
OUTaHHA PO HAABHICTE ¥ 0Cid, AKi Ha Hill 3HAX0OATBCA, KOMILMIEKCY BiONoBid-
HUX XapaKTepPHCTUK, IO HaleskaThk 0 NpaBoBoi, CoIianbHO-MICHXOMOrYHOT Ta
iHmmx odpep i BiOpisHAIOTE 1i (L0 cTafilo) B, iHIMX, IO YTEOPIOIOTE FeHe3
ATOUMHHOL TIOBEIIHKH. Y 3B 43KY 3 LIMM, Ol 3ayBaXUTH, IO IIO3MLIA BUSHHMX,
LIO TAK 4K iHaKIlIe pOSITATANM IeHe3uc 3I0UMHHOL NOBeHiHKH | 3aKiHIyBamu
WOro Ha CTalii CKOeHHA 3TOYMHY, YABIAE€TECA HElTOBHOW, TakK 4K 33 MeKaMi
aHaMisy 3aMMIIMIOCh BelmHKe MOTe OiATbHOCTI, sKe OpraHivHO IIOE A3aHO i3
AMOUMHHOK MOBETiHKOK), € MO CYTi 1l eminoroM, sakrouHmuM eTanos. La mia-
TBHICTE 3a71eKUTh Bif, CTYNeHI CYCHUThHOI HeOeseku OiAHHA, ocobH, piBHA 1i
ACOLIATBHOCTI (3aKPillTIeHOCTi MPOTHIIPABHO! YCTAHOBKH B CTepeoTHIl 0colu)
TOLIO.

Peanmisallia DOCTKPUMIHANEHO! MOBETiHKM MOXe 30iACHIOBATHCE B JBOX
OCHOBHMX HallPIMKax - MOSMTHMBHOMY i HeraTUBHOMY {IPOTHIpPaBHOMY abo
HaBiTh 3TCYMHHOMY ). KOAKHMI 5 1IMX HaNpAMKIB MOXe | IOBMHEH 3HafITH CBOC
Bino0pakeHHd B KPUMIHATEHO-TIPABOBOMY PelyIKBaHHI, BpaxOBYBaTHCh IIPH
3OIFICHeHHI MpaBo3acToCy BATBHOI OiAMBHOCTI | Ipu peanisauil npodrimakTHEN
3MOUMHIE,

BaxnueuM € BH3HaUeHHA MOMEHTY NOYaTKy JaHO! cTadil. 3eMaiHo, o
BiOITOBIOE Ha Ile MMTAHHA MiCTHTECA B CaMifl HasBi - IIOCT3MOUHMHHA (TTIOCTKPH-
MiHa/AbHa) MoBediHKa. TakuM IHMHOM Cif, pO3yMITH, IO LA NOBETiHKa NOYH-
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HA€TBCA OIPasy Iicd 3aKiHYeHHS caMe 3TOYMHHOT JidTbHOCTL. 3a 3araTbHMM
NpaBWIOM TaKUM MOMeHTOM Oyfe alo BUKOHaHHA BMHHMM CBOIO 3MOYHMHHOTO
HaMipy B MOBHOMY 00c43i, KOMKM OiHHA, 9Ke HMM BUMHEHO MICTATE y coli
CKTaj, 3aKiHYeHOro 3MoumHy, ato 3yNMHeHHA FIOre Ha IoMNepedHix cragifx
STOUMHHOT TIANTBHOCTI - TOTYBaHHA Y 3aMaxy, BHaCTiIOK HEMOXTHBOCTI IO~
BeeHHA YMMCITY 10 KiHIIA.

P.A.CaBiToB cnpapedTiBO BiIMidae, 10 MOCT3MOYMHHA IOBediHKA Mae
nonid)oHiuHe 3HaUeHHA - KPHMMiHaTBHO-NPaBOBe, KPHMiHATEHO-NPoLlecyats-
He Ta KpMMIHOMOTIMHe. 3 MOBHOIC BIIeBHeHICTIO el NepeliK MOKHA POSIIMPH-
TH BKITFOYMEBLIH 0O HEOTO i KPMMiHATEHO-BMKOHABYE SHAUCHHS, TaK 9K B CBOTI
GinBIIOCTI MOCTKpUMiHAMbHA NOBeTIHKA 3HAXCOMTECA B cdpbepi Oil HOpM caMe
Uiel ranysi npaga [5, ¢. 34].

[MocTkpumiHanbHa NOBediHKa, KA PealisyeThca ocobOIo MOKe xapaKTe-
pH3yeaTHCE ab0 AK NOSUTHBHA, aB0 AK HeraTHBHa: B MepllIOMY BUIaOKy BOHA
A€ MiACTaBM 3aCTOCOBYBATH IPABOBI HOPMU 3a0X0YYBATBHOIO XapaKTepy
{(HanpuKIan, cT.cT- 66; 69; 69-1 KK Ykpalnm); B opyroMy - B Oilo BCTYHAOTh
KPHMIiHATBHO-NPABOBL HOPMM, AKi NOCHIKIOTE BilOBITANEHICTE 0coBU, Bli-
3HavTarTh KeamidikoBaHi yMOBM BiTNOBIDATHHOCTI 3a HOBMH 3TOYMH (4K B
IITaHi KBaTichikallil AifAHHA TaK i B ITIaHi BM3HaUeHHA YMOB BiI0yBaHHA [OKa-
paHHA cT.CT. 67; 70; 71 KK YkpaiHm).

Ciig sayBaskHTH, IO B aGcONKITHIA GiNBIIOCT Mpallb, 9k TOPKAKTLCS
MUTAHHA, IO PO3ITANACTHCA, yBara OOCTIOHMKIE npolneMu 3acToCyBaHHA
KPHMIiHATBHO-NIPABOBHX Ta KPMMiHATEHO-BUKOHABYMX HODM 30CepellKyBa-
nack caMe Ha IPYTOMY acrlekTi.

Binbin mupoko posrnagany DpodieMy IOCT3MOYMHHOL NOBeTiHKH Mpel-
CTABHUKH KPHMMiHOMOTUHOL Hayki. Y ix mpangax (oco0IuBo THX, XTO BMBYaB
MUTAHHA 3aMo0iraHHA FTCUMHAM) TTOCTIIOUMHHA MOBEMiHKa 3HAMIIIA OimbIIl
rmudoKe BUCBITIeHHd. BinTak, Do pedi, i kpuMiHonory, gikcytoun icHypaHHS i
CTBRPHAYIOUH CAMOCTIHHICTE CTamgil MMOCT3MOYMHHCI NOBETIHKHM, He HaTasamu
i HaleXHOT YBar, 3aMHMKAKUMCE LI Ha 1 3HAUYEeHHITa XapaKTepUCTHKAxX B
acMeKTi NpeBeHLIl

Hespakarouit Ha BiICYTHICTE pospoOIeHOL, CTPYHEKO! CHCTeMM TTpodhinak-
THUYHOTO 3aKOHONABCTEA iCHYIOTE BCi MIICTABM POSIILIaTH OKPEMO PeryIaTH-
BHY (PYHKUI0 NMpapoBux HOpM B cdepi npodimakIMku 3mM0THHIB Ha cTanii
MOCTINOYHHHOT ITOBETiHKIH.

CyTb BimoKpeMTeHHA NOCTKPMMIHAMBHOI MOBediHKHM Bif, iHIIMX IpaBo-
BMX ABMIL B TOMY, IO, AK NPABUIIO, MOCTEPUMiHANEHA MOBETiHKa He € 3710-
THHHOI noBedinkoro. OniHowM nopediHky ¢y6'ekra B HinoMy, HeobxigHO
BCTAHOBMTH, BITHOCATHCA BUMHEHI HMM Mii 00 STOUHHY Y 00 DOCTKPIMIHATBHOT
noBeTiHKH. TYT AKpas i BUHMKAE OUTAHHA TH CIT, pOsIATaTH MOCTKPUMIiHaTb-
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HY MOBENiHKY TiNBKM [0 BiJHOLIEHHIO 0 BYMHEHOTO OcOOOK 3MOYHHY.
P. CabiTop cTBepmAye€, 10 MOCTKpHMMiHaNbHa NoBediHKa NepenbaueHa 3ara-
NEBHOK YaCcTHMHO, a Iii, 10 MICTATh CKIIafL, 370YHHY - 0CcOOTMBOK YacTHHOK
KK VYkpainn [4, ¢. 43].

Atle, Ha MaHMM Yac Ta 3 BpaxyBaHHAM HopM KK Ykpainu 2001 poky, exa-
3aHa OyMKa He € alconIoTHOIO UM BeszanepetHo. XapaKTepHolo prcor Oco-
Gmueoi yacTitHi HoBoro KK Ykpainm ¢ 30inblleHHd B Hift YMcla HOPM, IO
OBMEXYIOTE KPHMMiHATBHY BiIIIOBITANEHICTE 38 O3HAKOK CYCHINBHO! Hebeale-
YHOCTI NPW HAABHOCTI NO3MTUBHOI MOCTKPHMMIHANBPHOI MOBEOIHKM 4YM iHIIOI
HepedKpHMIHATEHO! cHTyallil, B 4Kift onuHMBCA oy 6 exT. Axto 8 KK Vkpainu
1960 p. Taxmx HopM Gyno 7, To B KK Ykpainm 2001 p. ix crano 15. OGMexeHHA
KPMMIHATBHO! BillOBIiTanbHOCTI 0co0M ¥ 3B'43KY 3 HafABHICTIO TO3MTHBHOL
HNOCTKPHMIiHaIPHOI NOBediHKHM NependadteHo, sokpeMa, ¥ 1. 2 <1 111 "Hepxas-
Ha 3pamga”, 4. 2 cT. 114 KK "LlnuryHerso”, 4. 3 cr. 175 "Heeurinara sapoBiTHoT
nmaTy, CTHNeHall, meHcil abo IHIIMX yCTaHOBMeHMX 3aKOHOM Bumnar”, 4. 4
¢T. 212 "YxuneHHd Big criati noparkie, 30opis, iHMx 0GOB A3KOBMX IUTaTe-
xig", 4. 2 ¢T. 255 "CreopeHHd 3M0YMHHO! opraHizanii’, 4. 5 1. 2568 "Tepopuc-
THYHMN akT” Ta iHmwx craTtTax KK Ykpainm.

71 Conosinn y ceofii podotri "Mexi xpumiHaneHo1 eignmoeiganeHoCTI" 3a-
3HavaE, Mo YMHHMA KpuMiHanbHuA Komeke VKpainu 30araTupead HOBHMM iH-
CTHTYTOM, AKMHA MOKe OYTH BM3HaYeHMA AK iHCTUTYT oBMeXeHHA Iif 3aKOHO-
JaBCTBa PO KPUMIHATBHY BIONOBLIATHHICTE 3a O3HAKOIC CYCIUTBHOI HeGesne-
YHOCTI OiAHHY. BuzHaHo, 1Mo iHCTHTYT o8MeskeHHA Oil 3aKOHY Npo KpUMiHa-
TBHY BiONMOBIHANEHICTE 3a O3HAKOKO CYCHINEHOI HeGe3NedHOCT] JisHHA 3a CBOL-
MM XapaKTepHCTUKAMM MAKCMMaNbHO HabTHASHHMIA OO IHCTUTYTY 3BiTbHeHHA
Bill KpMMiHaTBHOI BiINOBIIANTEHOCTI, 4KMIA JaBHO i 1oBpe BiloMMiA BiTYM3HA-
HOMY KPHMIHATBHOMY 3aKOHOOABCTBY Ta IPYHTOBHO BHCBITIEHMA Teopicko (6,
<. 8-9].

Ha ioMiny Bif, iHCTMTYTY 3BiNbHEHHs Bif, KpHMiHaNbHOI BIONIOBIOATBHO-
CTi Lile MATOTOCTIIKeHHA IHCTUTYT o0MeXeHHd Oif 3akOHY PO KPUMiHATEHY
BIONOBIOaNbHICTE Mace BIOMIHHI NiOCTaBM 3acTOCYBaHHA Ta BIacHI xapaKTepHi
PHCH MOCTKPHMIHAIEHOT CHTYaILil, [0 BasyIoThed BHHATKOBO Ha HOpMax Oco-
Bmueot yactHn KK YVipaidy, 9ki dakTHYHO JeKpeMiHalisyoTh TUCIIOS ML
YacTMHM Mepliol KpHMMIHANbHO-NPaBoBol HOPMILIHCTUTYT 3BiITBHEeHHA Bif,
KPHMMIHATBHO!L BOIOBTaTbHOCTiHe OeKPUMiHATI3YE TIHHA, a THIIIe BPaxoBye
HNOCTKPUMIHaNIPHY MOBeOiHKY AK OOHY 3 MIOCTAaB ¥ 3BiTbHEHHI KOHKpPeTHOI
ocobu BiN BiLNIOBITaIEHOCT.

JakoHOIaBelb OB A3y€ NiTCcTaBk o0MeAeHHA Oil KpHMIHATBHOTO 3aKOHY
HIlIe 3 O3HAKOK CYCINBHGT HeGesleuHOCTi MOCTKPHMIHATEHOL IMOBeiHKI,
TOHI AK 3BiNbHEHHA Bif, KPHMMIiHAMBHOI BiANOBIIaNbHOCTI BGasyeThea Ha TMHHM-
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Kax, MOB'A3aHHUX BUHATKOBO 3i CTYIIEHeM THKKOCTI SMOYMHY; iHCTUTYT olMe-
AeHHA Oil 3aKoHY Npo KpMMIiHaNBHY BIINOBIOATBHICTE agpecoBaHMi JOCTaT-
HBbO BY3LKOMY KONy 0cif, ke BI3HAYEHO CAMOK HOPMOK. |HCTHTYT 3BiTbHeH-
HA Big, KpuMiHanbHOI BIONOBIOATHHOCTI agpecoBaHUi HeBM3HAUeHOMY KOy
cy0'eKTiB, dKe OKPeClieHO B IOCTATHRO 3araTbHMX PHCAX.

Takum qMHOM, TPOCTIIKOBYETBCA BUOINeHHA NOCTKPHMIHAMBHCL NoBemiH-
Ku 0ocolu, o nepepGaveHo Tinbk B OcoOMMEilt YacTHHI Ta IOCTKPUMiHATE-
HOT NOBeAiHKK 0coBu Mpi 3BiMEHeHH] Bil, KpUMIHANTEHOI BIITIOBITATEHOCT], 10
3a3Ha4yeHo b 3aranbHin 9acTuHi KK Vipainm

MocTkpinMiHaTEHY TOBEMIHKY HeoOxiDHO BIOpisHATH Bl NOCTKPHMiHATE-
Horo crtaHy. [lepiie supaxeHe B JiAHHI -Oi1 uu Oe3nisanbpHOCTI, a Opyre - B
TIOro KOHKPETHOMY IPABOBOMY HMOMTOKEHH] Y ICHXiYHOMY CTaHi.

Pag puenmx, sokpeMa, B.€neoHcrkmil B cHcTeMi 3a0XOUYBATbHMX HOPM
BMOLTAE HOPMHM, IO TOM' AKIIYIOTE BJINOBIIATEHICTE, 1 0cOBNMBICTO € Te, 110
BOHM MAIOTE Miclle BUKTIOUHO MICTA BUYMHeHHA 3MOYMHY, TAKHMM YMHOM BOHM
ABTARTD coB0K0 pakTHUHI JaHi TOCTKPUMIHATBHOL MOBEOiHKM, OCKIMBKM CIIO-
HYKalOTh 00 i, HIO MAKITE MO3MTHBHI HACTIAKH BXe MiCTd BUMHEeHHA 3T0UH-
Hy. "Ho win B0 BpeMs cOBepLIeHMA NPecTYINIeHMA X DHTh He MoxkeT. Packa-
dHMe B CONeIHHOM BOSMOXKHO, HAlIPUMep, TONBKO II0CTe COBePIIEHHA PecTy-
rwreHuA. Ecom uyBCTBO pacKagHMA MMOABMIOCE ¥ TTHMIA BO BpeMA COBepLIeHHA
UM IPeCTYIUIeHHA, H OHO IO 3TOH NPHUYHHE He 0BeTIO 3afyMaHHOe M0 KOHIIa,
TO 30eCh YCMAaTPHBAIOTCA HPHM3HAKK TO0POBOTBHOTO OTKA3A, BISKYILIETO OCBO-
SoKIeHMe OT YrOMOBHOM OTBETCTBEeHHOCTH. CKasaHHOe B IIOMHOM Mepe OTHO-
CHTCA W K OPYIHM CMATYaIOLIMM OTBETCTBEHHOCTE OOCTOATeNIbCTBaM, ofana-
HOLI MM TOOIL PHMTeTBHHMM CBORCTBaMi" [2, ¢. 29].

Takun UMHOM, B CYKYNHOCTI IMOM AKIIYKOUMX OOCTaBMH WiTKO BHIiNg-
IOTBCA Ti, IO BUKOHYOTH 3a0X0YYBAIbHY PYHKIIO O BITHOIIPHHIO JO MOCT-
KPHMMIiHATBHO! MMOBeTiHKI. BuHMKae HOBe MOHATTS - "dakTHUUYHI daHi Opo mo-
CTKpMMiHANBHY nobedinky". [1poTe, BOHKM He MICTATH 03HaK 00 €KTHMBHOIL CTO-
POHI 3MOYKHHY, Pa30M 3 THM TONOMAarakTh HAMATIOBATH KapTHHY ycix oBcra-
BHH CIPaBU 3 METO MOBHOIO pO3UINYBaHHA KPUMIHATBHOI CIIpaBH 4i po3-
D0y crpaBd y cyai. JJaroTe MOKIMEBICTE 3pOBHTH NPaBMIBHI BMCHOBKH IIPO
cy0’ eKTMBHY CTOPOHY 3MOYMHY, MOTHBHM Ta METY 3TOUIMHLIA, HOTO BiHOILIEHHS
J0 BYMHEHOTO HHMM 3MOUMHY, PYILIAHY CHIy FoTo Aii.3ragaHi dakTiiHi jaHi
MOKYTb OyTH Ak OOBMHYBaTBHMMHM, TaK i BUIIPaBIOBYBATbHMMM, TOOTO Taki,
IO MiTTEePIKYKTh HAABHICTD AK OOTAAYIOUHNX, TaK | HOM AKIIVIOUMX BiOmo-
BidaTEHiCTE 0GCTaBHH.

TaxuM YHMHOM, Y3aralbHIOOUM, MOKHA CTBEPIAYBATH, ILIC HAa CHOTOIHI-
LIHIf IeHb CTBOPeHa i die CHcTeMa MpaBOBMX HOPM, LIO PeTyIioTE abo Bpa-
XOBYIOTh IOCTKPHMIHANbHY NOBEOiHKY 0coGH, AKa BKIIOUac B <ede HOpMH
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KPHMIHATBHOTO, KPHMiHAThHO-BUKOHABUOID, KPUMiHANIBHO-IPOIECYalbHOIO
MpaBa, a TAKOXK HOPMH, AKi CIpsiMoBaHi Ha NpodinakTUKy 3MOYMHIB i Hame-
KATh OO iHIIMX ranyseli 3aKOHOTABCTBA. B KOXKHIN 3 IMX ranysel icHye Biono-
BilHa ImigcucTreMa LUX HOPM, AKA € BINTMBOBMM iHCTPYMEHTOM, IIO BU3HAYaE
MpaBoBY OLHKY 0000, Ta BUSHAYAE ¥ BeTIMKIN Mipi T{ OO i IpaBOBIIA CTATYC.

IMocranoviHHa (MOCTKPHMiHaTbHA) MOBeOiHKa AK 06 €KT KpUMiHATbHO-
MPABOBOTO PeryIIoBAHHA - He OcOONMMBMIA BUI NOBEHiHKH (MO3MTHUBHOL dif
HeraTMBHOT) GeslocepelHEO MicTd BUMHEHHS 3I0YMHY, IO He MiCTUTE CKIaTy
IHIIOTO 3MOYMHY, MAE CBOIM HACTIOKOM 3acTOCYBaHHA HOPM KpUMIHANbHO-
MNPaBOBOTO PElrYIIBAHHA LION0 BUPIllleHHd NWTAHHA NP0 NPUTATHEHHA Ta
3BLMBHEeHHA BiJ, KpMMiHa/IPHO BIONOBIIATRPHOCTI, NpU3HaU1eHHI, 3aMiHi Hepid-
SyTol YacTHM NOKAapaHHY Gilbll M ATKMM Ta 3BiTEHEeHHA Bl Horo sindyTrs,
Hig Yac BiI0yBaHHA NOKapaHHA Ta NpaBoBl HAaCTiOKM CyOUMOCTI Micna BiabyT-
TA NOKAPAHHA.

IcHye MMpoKe nofe HayKOBC poSOTH, IO MOE'A3aHa 3 MMTaHHAMM edek-
THBHOCTI perymoBaHHA NOCTKPUMiHanbHOI mosedinku. He B oBHIf Mipi pos-
KpHTO BaraTo HIOAHCIB, acNeKTiB MiIBMINeHHA edeKTHBHOCTI KPUMiHaTbHO-
MpaBOBHX HOPM 3 METOKO He TiTbKHM PO3KPUTTA 3MOYKHIB, & M X NonepemkeH-
Hd, npodhiTakTuKy, pealisallii KOHCTMTYLIIRHHMX 3acafl HpH3HauUeHHA I10Ka-
paHHA, IO MaEe BIONOBimaTH TiMHHIO Ta ocoli BrHHOTO. [Toganbine BuBIeHHA
MOCTINOYMHHOT MTOBEIiHKM Ta il BILTHBY Oyde MaTH cBoiM HaCTiIkoM "ideami-
A" ICHYIOUOl CHCTeMH MPaBOBHX HOPM, BipHOTO I THyMaYeHHA Ta MpaBub-
HOTO 3aCTOCYBaHHS.
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H.A. Cropuak

CTApINMH BIKTaga1 Kadreaple CyCIIITEHIMX TIMCITHITTIH
(Mumoaaifoerui o0AACHUTT EHCHURNgIN

nicaadumaomHol nedazoeiumHol ocbinnt, Vipaiua)

MPOBJIEMW 3ACTOCYBAHHA INO3BABIMEHHA BOJII

Peanizania saBlaHHA NoBYOOBM NpaBoBOl OepXkaBH B OyIB-Kill KpaiHi
nependauac 3bepexenHs edpekTHBHMX POPM I METOAIB MepskaBHOT TiATBHOCTI,
BM3HaHHA iCHYKOUMX TPoBlIeM Ta 3aCcTOCYBAHHA AKICHO HOBUX IIXOMIB OO 1X
ppineHHa. Le crocyersed v cdpepit eHITeHIIa pHOT TOTITHKY, 30KpeMa Ipu-
3HAYeHHA Ta BMKOHAHH4 [OKAapaHHA y BuOi nosbasneHHd eomi. Bike HeomHo-
Pa30BO B HAILIOMY CYCHIMBCTEI MiOHIManacad npodieMa edpeKTHBHOCTI Ta OOLI-
TBHOCTI JaHOTO 3ax00y OPHMMYCY, IO CBITYMTE Opo i TOCTpoTY, HeomOHO3HAd-
HICTE Ta HeoOXIOHICTR po3s'asanuA. uMano dJpaxieris, cepen axwx L Hom,
M. Baxanos, I Tanenepun, C. OemenTees, A dsurape, . Cynoypoe, B. Ma-
napenko, E Asapan, T. Jenwucosa, C. I'ycapos, C. I'peuanok, O. Aoy, O. Ce-
pepuH, O. IIMHATECHKMTL 36epTaTHCA 10 THTaHHA adeKBaTHOCTI no3babmTeHHA
BOMI Ta HaMaranmucsa MOSCHUTH HOTO iCHYBAHHA i OCHTB IIMPOKe 3acTOCYBaH-
Hi 3@ YMOB IMOCTIAHOL I'yMaHisanil kapanbHO! NOMiTHKKM, OOHaK, B diTepaTrypi
He sHalmIlTH BigoOpakeHHA KOMITIEKCHI OOCTiMKeHHd MiOcTas mnd 30epe-
AeHHA JaHOTO MOKApPaHHA 1M BIOMOBHM BiI HBOTO. TOMY 3a MeTy poDOTH aBTO-
POM CTABMTECA y3arallbHeHe BHMBYeHHS HeraTHMBHMX IIPOABIB TA HeCHpHATIH-
BHX HACTIKIE TO30aBIeHHA BOJIL, IO € OOHMM i3 KPOKIB CHCTeMHOIO aHamisy
IHCTUTYTY nos0aBneHHA BOMI Ta 3 ACYBAHHA WOTO MepCneKkTus. B ceowo depry
Lie MOXKe TOTIOBHUTH YABIEeHHd [P0 CYTHICTE, 3MicT i Lini nosSaeneHHd BOMTI, a
TaKOK Ipo 3a0adi albTepPHATHMBHMX NOKapaHb, HUBIXM ONTHMMI3alil BCiel cHc-
TeMH IOKapaHE Ta IPOLIeCY iX BUKOHAHHA.

Cnig 3asHauuTH, 10 B YKpalHi IUTOMa Bara NO30ABNeHHA BOML 3aBKIH
Gyna Binbllow, HIK iHITMX BUOIE MOKApaHb. 3a YaciB HezaleXHOCTI YKpaiHu
BOHA Aoxonuta oo 37,8% (y 1999 poui), a gani no pokax KOMHMBanacsa i 3perLi-
ToK Habyrma CTiMKoi TeHOeHLIl A0 3MeHIeHHd, 30KpeMa, ¥ 2008 poui eoHa
cTaHOBMTa 22% [21, ¢. 91; Z; 10, c. 9]. Ane HapBiThb NP LEOMY M030aBIeHHA BOMI
3Q/TMIIAETRCA ¥ HaC HayAKMBAHIIIMM BHOOM NOKapaHH:A, xO4a, HallpHKIamd, ¥
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Hlsenii mond sacyikeHMX, AKi HAOPaBIAKTbCA B Miclld MosBaBleHHd BOMT,
cktamae 3,9%, B Aurnii — 8,5%, y ®PH — 6% [1, c. 99].

Lle mpusBOAUTE IO TOTO, IO B YKpPAiHi B yCTaHOBaX BMKOHaHHA IOKa-
paHb YTpHMy€eThea Omisbko U,4% HacenmeHHA, B TOF Yac AK ¥ KpalHax 3axiTHol
€sponu Gnuseko 0,1% [6, . 6], xoua, Barani, icHye OyMKa, IO B IIMBLTi30BA-
Hif, MpaBOBifl meprkabi KiNMBKICTh VB fA3HeHMx Mae cranoeuTH go 0,03% sino
HaceneHH: [14, ¢ 191].

Takin YMHOM Ha IIMAXY CTAHOBIEHH Je[KaBH 4K MPaBoBol 3aKOHOMIp-
HO MOCTa€ MUTAHHA NPpo OOLIMBHICTE | MOAKIMBICTE MIMPOKOTO 3aCTOCYBAHHA
nosbaeneHdd sodi. [MokapaHHA, B TOMY YMCT T030aBTeHHA BOMI, BiONOBITHO
10 KpUMiHAIBHO-TIPABOBOI TOKTPMHM Ta WHMHHOIO 3aKOHOOABCTBA, Mae He
TiTBKM KapaTH, a i BUIPABTATH 3aCyIKEHOT0 Ta HONepe/lKYBaTl HOBi 3TOUH-
Hit. [TpoTe pisHMIA MK HaMeKHMM Ta peaTbHUM, MIAK TROPIEI0 Ta IPaKTHKOK
HaCTLUTEKH pasioda, IO Le MOPOLKYe HETOBpY 10 HidNMBHOCTI KPUMiHATEHO-
BHMKOHaBYMX YCTaHOB Ta CYMHIBM BITHOCHO TOTO, YM 3a/MIIATH M030aBneHHA
BOT OOHUM 3 TPOBITHUX MOKapaHb.

Barato mocTiOHUKIE BKa3yBaly Ha Te, IO BOHO OeKlTacye JONeH, CIyc-
TOLIYE i raHBOUTE X, TATa€ BaKKMM TATapeM Ha CaMOro 3OYMHIA Ta FOre
ciM'1o [13, ¢. 36]; HeraTMBHO BILTHMBAE Ha CBITOMICTE ITIONEM i CYCIIiTBHY IICHXO0-
TOTiW, pobHTE MPyHILIOK CYCOITBHY MOPanhk i MOPATBHICTE; Mac JOBOTI HIM3b-
Ky edheKTHBHICTb, OcOBNIMBO CTOCOBHO HeNOBHOMITHIX [18, . 52]; ¢ Helesmeu-
HUM COLLATBHMM SBHMILIEM HABITh ¥ CTablmpHOMY cycrinecTei [17, ¢ 97); € ona
CYCIITECTBa OOPOTMM Ta PYAHIBHHM i3 COIIATBHOT TOUKH 30PY; K IMIPaBiIo,
He COPHAE 3HIKEHHKO PiBHA 3MTOUYMHHOCTI, TOMY B e peBakHifi GinbLIOCTi Kpa-
TH CBITY 3aCTOCOBYETHCH IIMPOKe KOMO albTePHATHBHIX BUOIB MOKapaHb (7,
¢. 99-100].

BrasaHi mpobrneMu BXe OaBHO BM3HAHI, OO €KTMBHO ¥ y3araJbHeHO M-
TBEPIKEeHI MUKHapOTHMMK CIIOCTepirayaMi Ta MOTEePKYIOTECA peryidp-
HUMM TPOKYPOPCBKHMMH MepeBipKaMu Miciy mosdaemenna somi [12, ¢ 126; 24,
]

OnHak, MiTTBe pIyKeHHA YH CIPOCTYBaHHA HAaBedeHUX IO3ULIF MOMKITHBO
MULIIe 3a YMOBH OeTaNBHOIO TOCTIIKeHHA THX NPOoABie nosBasneHHs BOT, 9K
BH3HAKITBCA HEraTHMBHUMK, CHCTEMATH30BAHO iX MOKHA POSITIAJATH 3a TAKK-
M# cpepaMir SMIHM B IICHXIIi Ta MoBemiHIi ocoOH, YMOBM BiIOYBaHHA MOKa-
PaHHA, HACUTIIKK T CYCIUIBLCTRA | BUTpaTH TepskaBl, poboTa YCTAHOR BHKO-
HaHH#A MOKapaHb, MOCTHeHiTe HiliapHIIA BILTUE Ha 0coly.

CImin BH3HATH, IO HARITE 3a YMOBHM, IO NosBaBleHMX BOMI He CTAaBMTE
colM 3a MeTy MOTipIIeHHA CTaHy 3acymkeHux i adcomoTHOL 1X isomauil, sce
OOHO HCHYOADZMHE W HcuXivni sMini B 0cOBMCTOCTI 3acyIKeHMX BHACITIILOK
BiDOyBaHHA IBOTC NOKApaHHA MAIOTh Miclle. 3a oKpeMHMH JaHuMM 35% Tux,
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xT0 BimOyB mosbabneHHd BoNi, NOTpedyYIOTh CellianbHOTO MCHMXONOTIYHOTO Ta
MCUXIATPHYHOTC BTPYYaHHA 1A BiTHOBMIeHHA NOPYILeHUX MexaHi3MiB aman-
Talii, a 5-7 poKiB KUTT4, NpoBedeHHX B i307ALI1, TATHYTE BaXKO [MOBOPOTHI
HeraTHMBHI 3MiHM ocobucrocti [23, ¢ 99). Cepen, ix OCHOBHMX OPMMUH MOKHA
BHOIMTHTI HACTYITHI:

1)i30mALia Ta peXMM 3 HOTO KOPCTKOIO perflaMeHTOBAHICTIO MoBediHKK
3acymKeHux No30aBnAleTh Ix iHIIaTMBHOCTI Ta CAMOCTIMHOCTI ¥ NPHFAHATTI
pillleHk, a TaKOA BUKIMKAKTh TaKi NCHMXOMOTIYHI CTaHW, AK TPHEBOIa, CTpax,
HyOBra, anaris, MocuneHa OpaTiBIMBICTh, SHIDKeHa Npale3TaTHICTE | HaBiTh
TAKMH YCKTaHeHUH CTaH AK ppycTpallif, L0 MOXKe BUABIATECH [10-Pi3HOMY -
Yepes arpeciio, MPUMXITHBICTE a00 macuBHY GesmianeHicTS [3, ¢. 590; 4, ¢ 134-
135]. MoTHEHM TpaBOTIOPYILIEHE 3aCYLKeHMX ¥V BHIPABHUX 3aKIagax B0adaTh
¥y DITCBIDOMMX IIPOABAX MOTHBAILT HE3TOMH 3 130/ILICK, i3 3BYKeHHAM IIpOCc-
TOPY Ta Yacy, 3 By3bKHMM KOJIOM CIITKYBaHHSA, IO BIIOOpaKaeThCA ¥ IparHeH-
Hi 70 1x posmmpenns [4, ¢ 138]. ITioTeepmKeHHA IBOMY 3HAXOTMMO ¥ OaHUX
Mo NeHiTeHiapHUX 3ToTMHax. Tak, Hanpukitad, y 2006 poui Hafdineie Gyno
sadpikcopaHo hakKTiB 3TICHOT HeMOKOPH anMiHicTparii (34%) Ta yxIWIeHHS BT
BiDOyBaHHA NokKapaHHA (30%), 5,6% cTaHOBMIM BTEYi 3 yCTaHOB, 2,2% TaKK
ITOUHHM OPOTH 0o [6, ¢. 9];

2)BiOUyTTA 3acCyTLAeHUMHM BIVIMBY 3 DOKY KOHTMHIGHTY MIcCIb N0O30aB-
TeHHA BOMI CHpHAC IX BITUYKeHHIO B 3aKOHOCTYXHAHOTO CYCIINECTRA, op-
MyBaHHI KPUMIHATBHOI CYOKYNBTY P, BMHUKHEHHIO TePIMMOCTI OO 3MOYHH-
HOI MIOBeHiHKY, a YacTo i Jo 1i DakaHHA, MOCHIEHHK BOPOKOCTL 00 MpaliBHI-
KiB [IPAaBOOXOPOHHMX OPraHiB Ta CYAAiE, aKpITeHHK OpPi€HTAllll Ha KpUMi-
HaTEHi aBTOPUTETH 4K B3ipli NOBENiHKM Ta CWIOBEe BUpPilleHHd KOHpIIKTIB i
arpecHBHY MOBEHiHKY AK 3BMMariHMi crocid sxrr (13, ¢ 37);

3) mumre 18,5% 3acynyKeHMX 3TOOHI 3 MPU3HAYEHMM BMOOM Ta CTPOKOM
MoKapaHHA (Ipu ToMy, 10 79,6% BU3HAIOTE cele BMHHMMM y BYMHEHHI 31o-
uiHiB i 72,1% BBAKAIOTh, 110 3a CBOI BYMHKH BOHM 3aC/TYTOBYIOTE IIOKAPAHHA),
a BiNBLICTE 3acyIKeHHUX Boe K TPHMAKTECA OYMKH, 0 NosbasTeHHA BOITI He
Gyno oOIPYHTOBAHUM i CIIpaBedIMBUM, OCKIIEKM BOHO PYHHYE iX HOMAThILIE
AMTTA | HazaBxkou no3baBnAc mpapa CTaTH HOPMAaIbHUM TPOMAIAHMHOM ¥
CYCIinbCTHi [7, ¢ 99].

OueBMIHUMI HedoAixamit yumob idbybaHna HOKAPAHKA | YIMPUMAHHA 3AcY-
dxenny e

1) HemocraTHe hiHaHCYyBaHHA KOMOHIT (He Ginpine 40% MiHIMANEHO He-
obxinHol noTpedn), 3acTapilicTsb i 3HOILIEHICTE KUTIoBOrO poHOy, BUPOBHM-
KX MOTYAHOCTEN, SHAYHO! YacTMHM Me[IMUHOI TexHiKM, cTalioHapHoOro of-
NajHAHHA i0aneHs Ta SaHHO-TIpaTbHIX KOMOIHATIB, TPAHCIOPTHHX 3ac00ie, a
TAKOK TexXHONOTYHOrO yCTaTKoBaHHA [lep:kaBHO! KPHMiHATBHO-BMKOHABUO!
anyxbu [16; 6, ¢ 6; 24, ¢ 9; 25, ¢ 24];
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2) cman BMpOBHUIITBA KOMOHIH, 3POCTaHHA YMcTa Be3pobiTHMX 3acydxe-
HUX, Uepe3 0 BOHM He MOKYTH 3apo0HTH Ha riIHe IPOAKMBAHHA B KOMOHIIL,
HeCIPOMOMKHI BiTIIKONY BaTH 30UTKIM, BUINAYYBATH aliMeHTH i T.IL [&, ¢. 6];

3) HaCHIA 3aK/IameHe B CaMif 0DCTaHOBI MicIIb MO30aBNeHHA BOMI — O-
HOCTATeBM KOTeKTHB, HechopMarbHi Npaeila sTOYMHHOIO cepeloBHIla, gi-
3MYHe Ta NCHXivHe HAcumA 3 GOKy NpaliBHUKIB MicIb Mo30aBTeHHA BOM To-
mo [23, ¢. 110-111; 7, ¢. 99)];

4) 30inBIeHHd 3arafTbHOl 3aXBOPIOBAHOCTI Ta choataxie TyOepKynbosy,
CHIy, inunmx indeKmifHmx xpopod, MOBUIIEHHA PiBHA CMePTHOCTI, He3amo-
BlTbHe xap4yBaHHA i MedliHe oBCTyroOBYBaHHA 3acymkeHux [16]. Tak Hanpwu-
K1al, Ha He3aJoBiNbHe MaTepianbHe 3abesneyeHHa BKazanu 66% yB A3HeHMX, a
Ha He3aMoBiNbHe xapuyBaHHa — 70% [17, c. 97].

Bszarani BEakacThCA, 10 HETATHMBHI COLiaNbHI HATOKM BIOGYTTA HOKa-
paHHA npordroM 5, § i Binellle pokie HACTINBEKKM BelMKi, IO IepeBeplIyTh
BIUTHB KapaJIbHUX i BUXOBHMX €/IeMeHTiB, AKi CKIafaloThk 3MicT NoKapaHH: [7,
. 97). Y 38'a3KY i3 LM cepen nebawautix dia cyoniascinba Hacaiowi8 sacmocyéanna
no3babaenna So4i MOXKHA Ha3BATH Te, 1O

1) Bio nozbaBneHHs BOJII MOTePHAKTE MaFfke BCl COLIaNbHI MPYIIM - 3aCy-
IKeHi (depes BiTUyTTd (PisHUHMX Ta MOPATbHHMX CTPaXaHB), TOTePIiT, ciM',
poodi, OmH3bK (AK 3acyIKeHMX, TaK 1 HOTepIIinMx), TPYIOBl KVIeKTHEHM, Ipa-
BOOXOPOHHI OpraHM, a TAKOK Jepikarea i cycninkeTeo B Oinomy [17, ¢ 97]. Mic-
us mo30aBIeHHA BOMT MOCTabMIOOTE ab0 pO3pHBAIOTE 3B A3KHM TIOOMHU 3 PO-
OuYaMy, Opy3aMi, KOTeraMu i CYCITiTbCTBOM B3araji Ta IPUAHATMMM B HBOMY
HOpMaMK TOBEdiHKK (0 pedi, He XHKaMM NepekKHMBacThed TocTpillle) [3,
. 590; 8, c. 137);

2ynosz0aeneHHd BOMI He 3YIIHMHSAE TIOOUHY Bl BUMHEHHd 3MOYMHY, XOUa
Yepes HHOTO BOHa ¥ BinDyeana nokapaHHa. e DinTeepmKyeThbca LHIOPIMHMMH
CTATHCTHMYHMM JaHMMM Ipo Te, 1o npudnmusHo 50% sacymkeHHx 0o nosdae-
TeHHA BT HeOMHOPA30BO B0 YBaOTh e OKapaHHA |9, c. 79-80];

3)Martke KOXeH 3 KOMHUIIHIX 3aCyDKeHHX, HOBePTaKUHCE 10 KUTTL ¥ Cy-
CHUIBCTBL, TPUBHOCHTE A0 HBOTO YACTHMHY TIOPeMHMX “TpagHUif" i “3akoHis",
TIOpeMHMI ¢homekiIop i "KyaeTypy", cnocid KuTTd, TIOpeMHy "ICHXONOTio i
drinocodpiro® [11, ¢. 104; 18, c. 52];

4} 3BinbHeH] ocobu He 3aBAUTM MOKYTH SHaNTH CBOC MICLle B CYCHUTBCTBI
Ta MOTONATH BCl TPYIHOILI, 4K BHHUKAIOTD BIIPasy McTd SBiTEHEHHA - YacoM
BY3bKa TH HeIPecTIKHA Npodiecia, OTpHMMaHa HUMM ¥ KOTOHII, KOHKYpeHILiA
Ha PUHKY Mpalli, HezaBesnedeHicTs KUTIOM TOIIO [7, . 9% 5, ©. 133; 23, ¢ 99].
OcoOmuBe IPUKPD e TOMY, L0 3acykeHl 10 No3basneHHA BOMI 3a CBOIMM
collianeHO-TeMorpachiuH MMM Ta eKOHOMIUHMMU XapaKTepHCTHKaMM CTaHOB-
TATH NeBHY UIHHICTD I CYCIIIECTEA - GIMBIIICTD i3 HIX € ocobami Npaliesiar-

187



MPOBITEMH PEROPMYBAHHSA KPMMIHAJTBHOT FOCTIALII:
YKPATHCBKMI KOHTEKCT I MDKHAPOIHWIA JOCBIA

HOTO BiKY, AKi MaKTE a0 MOKYTE 3000yTH NeBHY OCBIiTY, dhax, kBanidikaliio
[17, c. 97);

5)zale3ledeHHd HOpPMATbHOTO (PYHKIIOHYBAHHA BUIIPABHMX Ta BHXOB-
HUX YCTAHOB, & TAKOK YTPMMaHHA BeMMYe3HOIC alapary CyIoBUX i amMiHicT-
PATHBHIMX OPTaHiB, IPMULTHHX N0 3acTOCYBaHHA No30aBleHHA BOMi, noTpelye
YMMaTHX KamitanosknageHeb. [lepHi BuTparTi 3 GoKy OepskaBM HeoOXimHI 1
HicTA 3eiTEHEHHA 3aCyIKeHOTO, AKUIO Hall HMM BCTaHOB/IEHO Harngn abo koH-
TPpOThk, AKIIO BiH noTpebye NpalleBnallTyBaHHA i T.IL KpiM Toro, Hanpukiag,
TIOOMHA, 3apakeHa B YCTAHOBI BMKOHAHHA NMOKapaHb TyOepKy/Iho30M, He MO-
JKe NpalloBaTH MicA SBiIbHeHH i moTpedye PisHUX COliaTEHMX BMILIAT, 9K
HOBHMHHI 3TiMCHIOBATHC 3 IePAKABHOTO S10maeTy [6, <. 6]. Bee 1Ie Npu3BOIMTEL
[0 CKOPOUEHHA IPOLIOBHX KOLITIB, IO 3aTHIIAKTC OITA 0Tped CYCIinbCcTea,
¥ 3B A3KY i3 UMM oOMeXyRThcA v JiHAHCYBaHHI OXOpPOHA SOCPOE A, OCBiTa,
coljaneHe 3alesledeHHd, IO Taneko He SalioyxKe 7 3aKOHOCT Y XHAHMX Uile-
HiB cycrinbcTea |7, ¢ 99; 13, ¢ 36; 11, c. 104; 20, c. 80].

Pobomn yomanof Buxouanus uokapaus mex we 1wesbnfacug wuedoainif, Tle-
peayMoBaMHM, 9Ki MepelIKOIKaloTE TITEHOCTI Kadpie Ta OKpeMMX I pOsainie
KOTOHIN ¥ JOCATHeHHI MeTH BHITPABIeHHA Ta pecollianizalil sacyLKeHMx, &

1) HM3BKMM piBeHB OMIATH Npali HepcoHANy KOMOHIN, 4KHMH He BiLIOBi-
Jac ix isMyHOMY, iHTeNMeKTyaTbHOMY Ta MOPaNbHOMY HaBAHTaKEHHIO, IO
3YMOBIIOE SHAYHY IUTMHHICTE KaOpiB Ta 1X HU3BKMA chaxoBui piseHb. Hanpu-
Kajd, HaBaHTa)KeHHA HAa OTHOTO NpaliBHMKA KPUMiHaNIbHO-BUKOHABYOL CUC-
TeMUu B YKPaiHi cTAHOBHTE 3,9 3acykeHMX (IPH €BPONECEKOMY HOPMATHBI
JIBa 3acYIKeHMX Ha O HOTO NpalliBHKKa) [6, . 6];

2y BemuKuiA obcAr zanpol nmanepopol podoTH | BUKOHAHHA 3aBdaHb, sKi
OpsAMO He BXOMWTE 10 pYHKUIOHANBHIX 0008 A3KiE 0cody, 9ka obifiMac NeBHY
mocamy |20, c. 95);

3yHemoOepKaHHA PeXHMMY TPMMAHHA B KPUMIHATBHO-BMKOHaBUMX YC-
TaHOBax, PO U0 CBITIATH HAABHICTE ¥ 3acyKeHux 3a00opOHeHMx NpedMeTiB
(CIIMPTHHMX HAIGIB, HAPKOTHYHMX PeUOBHH, KOMIOUe-PLKYUMX MPedMeTiB, MO-
GimeHMx TenedroHiB) Ta BHMABTeH] aKTH HEOOSBOMEHHMX 36 A3KIB MpedCcTaBH -
KiB aOMiHicTpallil i3 sacyd:KeHUMH [6, ¢. 6];

4) HEMOXTHEBICTE TTepPCOHANTY MeHITeHLIAPHMX YCTaHOB BTacHMMM ClIa-
MM HOBHOI Mipoio 3ale3neddTH Mpoliec MATOTOBKH 3acydKeHHX OO 3Binb-
HeHHA [5, ¢ 133].

OcobIHMBOCTI ROCHNERIMERTpHOe Heplody 3aCyIKeHMX 10 no30aBneHHa
BOI MONATAIOTE B TOMY, LIO CTPOK CYOMMOCTI HicnA sindysaHHd mozBapneHHs
BOTI HAMTpHBATIILIMFL, HIK MiCIA IHIITMX BMOIB MOKAPaHb, [0 NO3HaIAEThCA Ha
Cy0'eKTMBHHMX MepeXUBAHHAX KOTHIIHBOTO 3aCYIKEHOT0 Ta Mepeddauac NeBHi
obMexxeHHA, BCTaHOBTeHI HOpMaMi KOHCTUTYIIMHOTO, KPHMIHATBHOTO, aaMi-
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HiCTPaTHBHOTO, IHMBLUTEHOTO, TPYOOBOTO Ta JedKMX iHIMX ramy3en Ipaea (Ha-
NPUKTIad, Ha 3aHATTA DeBHUX Nocad, 1M NeBHMMH BHOaMu JiAmbHOCTI). 3a no-
BeiHKOK OKpeMIX 3BiEHeHIX oci® MoXe BCTAHOBTIOBATICD TPOMATCEKII Ui
OepsKaBHMMA KOHTPOTE i HATTIAO, B TOMY YHCTi agMiHICT paTHBHMIL

TakuM 4MHOM, B pesynpTaTi IpoBedeHOTO AOCTITKeHHS BHABTEHO, 110
nos0aBmeHHA BOTI, AK ¥ iHII BMAM NOKAPAHb, MAE NeBHI HEOOMIKH, IO MO-
KyTh HaOyBaTh rocTphx dhopm. Y 38'93Ky i3 MO0 3acTOCYBAHHAM ¥ IIMPOKHX
MacirTabax MalTh Miclle 3HAUHI NpaAMi Ta NoBiuHi MaTepialbHi, MIOOCEK] Ta
AyxOBHI BMTpaTH, HepalioHanbHe BMKOPHMCTAHHA TpyOosux pecypcis. [lpo-
GrreMu, TOB'A3aHI i3 nos0aBNeHHAM BOMI, BMXOOATE 3a MeXi KOMOHIW, CIIpaB-
TAKTh HeTaTMBHMI BIITHME Ha COllianbHe, eKOHOMIUHe, KyIbTYPHe CTARHOBMLIe
JepKasu.

Taxkoxk TpebDa BpaxobByBaTH Te, IO YKpalHa IoCidae Tpere Micie micnisa
Pocil Ta CIIA sa KinbKicTIO 3acyKeHMX 00 no3BasneHHA Bomi Ha 10 Tuc. Ha-
CeneHHs:, 1 MPMIYCKacThed, M0 ¥ HedaneKoMy MalOyTHhOMY KOKHUF YeTBep-
THI TPoMafgAHMH YKpalHM MaTHMe CYIHMMICTh, KOKeH JecaTui - Gyde TakuM,
1o eig8yeas MoKapaHHA ¥ Miclax nosbasneHHA o [22, ¢ 66; 12, ¢. 36].

Taxi BHCHOBKM Ta MPOTHO3M € He AysKe BTIMHUMH J1A XapaKTepHCTHKH
CaMOTO CYCIINECTBA i 3aCTOCOBYBaHMX HUM 3aco0ie SopoTbGM 31 ATOUMHHICTIO.
Tomy B cdepi npHzHa1eHHA NOKapaHHA NOUIAOBHO Mae NPOHOBKYBATHCA
TiHig CYO0BOI MPAaKTHKH, 32 KO0 PO3IIMPIOETECA 3aCTOCYBAHHS aflbTe pHATH-
BHMX [MOKapaHb, a MO30aBleHHA BONi NPU3HAYAETRCA, AK NPaBHiIo, 3a BIMHeH-
H4 TLKEHMX abo 0co0MMBO TSLKKMX 3TOYMHIB, 34 YMUCHI 3T0YMHMY, 110 ABTLKTE
HiNBMIIEHY CYCHiNbHY HebesMedHicTh, KONH 3 YpaxyBaHHIM Oco0M BMHHOTO,
iHIMX OOCTaBUH CpaBH BOAYaEThCA, IO NOKapaHHA, He OB A3aHi 3 3onALi-
€10, € HedOCTaTHRO ecbeKTHBHUMMK. He BHKMIOUWaeThCA 3acTOCYBAHHA NO30aB-
TeHHsA BOTMI 3a pAT, 3MOUYHHIE, 0 BIMHIIOTHCA 3 HeobepeAKHOCTI, KoMK HacTa-
T TAKK Hacomioku [2; 9, c. 14, 26].

Taka mosuuisa oOYMOBTIOETBCA THMHM MOKIMBOCTAMHM, AKI Mac mosbab-
TeHHA BOMI | AKMMM BOTOIIOTE JATTEKO He BCi HOKapaHHA - BOHM He 30aTHI Hi
TaK 3amAKYIOUM OIATH, Hi BUNPaBTIATH | BUXOBYBATH TAaKMMHM MeTomaMM, AKi
JOCTYIHI BIDTHOCHO 3acyI KeHMX 10 NMo3GasneHHd BOMNI (peXXuM, Mpald, collia-
TBHO-BUXOBHA poBoTa), NpidoMy Ha DOCHTE TPUBAT cTpoku. | e He morpiG-
HO BBaKaTH YMMOCH BKpall HeraTMBHMM. [loKapaHHA 3 TaKMMM MOAJTHBOCTA-
MM Ma¢ iCHYBaTH 3a HaOseidafiHO HeBeslleuHi 3MOYMHHI IPOABH, 9Ki He MOX-
HA 3a/JMlIaTH Oe3 BIINOBITHO! peakUii 3 OOKy OepskasBH i CYCHIMBCTBA, xOda
MaByTe B HAMCYBOPILIiN cBOI bOpMi BOHO He IIOBMHHO 3aCTOCOBYBATHCA HAl-
TO YacTo.

[MigcyMoey0UuM, MOXKHA BM3HAYMTH, [0 3aCTOCYBaHH: N030aBTeHHA BOTi
MOAKEe 3yMOBUTH HacTaHHA ¥ SaCyIAKeHOTO He3BOPOTHHX ICHXIYHMX 3MiH, YMO-
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BM BiO0yTTA NOKapaHH4 Ta ColljafTbHa amanTallifd 3BUTBHeHMX 3acyIKeHMX
noTpedyIOTh NOTINIIeHH:A, Yepes WO CTPayKIac MOSHMTHBHIA NOTeHIIan Iboro
TOKAPAHHA i He TOCATAETHCA COLANBHO-KOPUCHUA PesylETAT, B KA BKIa-
JAaoThCA IHMail pecypcu. Asle ChOorogHI Mos0aBleHHA BOI, BpaxoBYIOUH He-
JOMiKKM HOTO 3aCTOCYBaHHA, Boe K ITOBMHHO iCHYBAaTH AK BUI MMOKAPaHHS i Mag
GyTH ocobnuBole peakliclo depAasy Ha 3HauHy HeGesneKy A7 CYCHibHMX,
JepXaBHUX Ta iHOMBITYaTeHMX iHTepeciB. Y 38’ a3Ky 3 LM GinbIl NpeiMeTHO
yBaru noTpedye BU3HAUCHHA BCiX MOAIIMBOCTEN Ta pesyNbTaTie MO3MTHBHOTO
BITMBY NO30ABNeHHA BOTI Ha SaCyI/KeHOIO Ta CYCHINbCTBO, BHBUSHHA edek-
THMBHOCTI Ta DOLIMEHOCTI No30aBneHHA BOMI, MOKpallleHHd HOTO SMicTy, IO B
HiNOMY JTONOBHIOE KOMIITEKCHe JOCTKeHHA No30aBmeHHA BTl 4K BUIY MO-
KApPaHH4, Ha MiICTaBi 4Oro MOXKHa BUCYBATH KOHKPeTHI HPOIO3MLIl Mo BOOC-
KOHATeHHIO THHHOTO 3aKOHOIABCTBA.
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JLM. depopak
snobyeay Kadpempy KPUMIHATEHOTO IIPpaka Ta KPUMIHOMOTTT
(JIoBidcvriut depowaduat yuibepourient Srympinmix cnpald, Yipaina)

AKTHUBHE CIPHUSHHS POSKPHUTTIO 3JIOUMHY
JK OBCTABMHA, IIO ITOM’AKINYE ITOKAPAHHA

Ha gymky T.I [eaHOK, KOHKpeTHMMHM NpOABaMM aKTHBHOTO CIPHAHHA
POSKPHTTI? 3MOYMHY B Teopil Ta CyOOBIM NpakTHL BUSHAIOTBHCA IpaBIHBe
POSKpHTTA ©oco0o0, AKa BUMHWIA 3MI0YMH, BCix OOCTABUMH WOTQ BUMHEHHS;
HOBITOMTEHHA OpraHaM AOCYOOBOTC CrigcTea ¢pakTis abo HamaHHA JOKasib,
inmet indgopMalii, 9ka iM He BigoMa, afle Mae 3HAUeHHA I/ pO3KpPUTTA 3M10-
YLHY; BUKPUTTA CIBYYACHUKIB 370YMHY, BM3HAYEHHA POl KOKHOTO ¥ AOTo
BUYMHeHHI, HAOaHHA JOMOMOrK Mo IX 3aTpHMMAaHHIY; BKasiBKa Ha Micue, me 30e-
piraloTbcd, ato BHOava 3acobiB, SHapAIb BIMHEHHs 30UMHY, iHIIMX PedoBHX
IoKaszie; Biada abo HaOaHHA TOMOMOrHM ¥ POSLIVKY MaliHa, 3000yToro smo-
YMHHMM LIJIAXOM; HaOaHHA TOMoMOrH ¥ 30opi mokasie, IpoBedeHH] climymx
Hif, ¥ BUABIEHHI IIPUYMH Ta YMOB BUMHeHHA 37T04HHY [1, ¢. 77-78].

B.A. EnmioHCHKMF BKa3y€, IO B NBOMY KOHTOKCTI JaHa MoM AKIIYIoYA [Mo-
KapaHHA OOCTaBMHA MOXKe MOCOHYBATHCA i3 BU3HAHHAM BMHU Yy BYMHEHHI
WIOUMHY, POSKAAHHAM ¥ BYMHEHOMY. 3 ABIeHHAM i3 3i3HaHHAM, IO, AK Npa-
BIUIO, i CHIOCTepiracThed Ha NpakTuii. [Tpode i y caMOCTIMHOMY BUITIATL MOX-
Ha IPelcTaBUTH TUIBKM TeopeTuHo [2, ¢. 69]. HaBenena nmosuiia Moxke GyTu
HigTpMMaHa TITBKH TacTKOBO. OCKITBKM 3'SBHMBILIMCE i3 3i3HaHHAM ocoba mo-
BidoMmnae npe snounH. 3rigHo 1. 1 ¢r. 11 KK Ykpaltu snounHoM € nepenGave-
He KK Ykpaian cycninsHo-HeBesnmeude BiHHe OigHHA (Oig abo GesmigneHicTD),
BUKHeHe cy0'eKToM 3mounHy. TodTo, 3'9BMBIINMCE i3 3i3HAHHAM ocoBa Moeid-
OMI4€ Mpo AigHHA, 1Horo o3Haku. B cuny or. 65 KIK Vkpaidu gokazaMiu B
KpMMiHa/TbHIFL cIIpasi € BCAKI (paxTiuHi JaHi, Ha MiOCTaBi AKMX ¥ BUSHAUSHO-
MY 3aKOHOM NOPAIKY OpraH [Mi3HaHHA, CT4Mi i Cyd BCTAHOBTIOTH HAsAB-
HicTb a0 BiOCYTHICTE CyCNITEHO-Hede3NeuHOTO AiAHHSA, BUHHICTE ocobu, fAKa
BYI{HIUTA Le TiAHHY, Ta i 0OCTaBMHM, 110 MAKOTE SHAUSHHHA JIT [TPaBiib-
HOTO BHpillleHHA clipaBi. TakuM 4MHOM, 3aABHUMK Hagac JOKasH y <Opabi. A
e BKe CIPHAHHA POSKPUTTIO 3I0UHHY.

KpiM Toro, axine ocoba 3'Apunack i3 s3isHaHHAM, fAKe € JOOPOBLTBHUM |
HOpaBdWBHM, TO BKasaHe CBIOUMTh IpPO T IIMpe KaATTA. TakuM UYHMHOM,
3'4BTIeHH 13 3i3HAHHAM TATHe 3a co00I0 HAABHICTD IIMPOTO KAgTTd Ta aKTHE-
HOTO CIIPHAHHA POSKPUTTIO JTOYMHY.

BonHouac, akTHBHe CIPUAHHA POSKPUITIO 3MOYMHY MOATHBe Oe3 3'dB-
TeHHHA i3 3i3HaHHAM Ta KadTTA. Ockinmekn ocoba MoXe NPHMIHATH BiOTIOBigHE
pillleHHA yKe MicTd 3aTPpUMaHHA 1 9K MIOsPIoBaHOTo i, Makdi Ha MeTi, Ta-
KHMM 4 MHOM TTOM AKIINTH cOBi MokapaHHS.
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OTke, Bce X IPakKTUYHO MOXIIMBA CHTYallid 3acTOCOBYBAHHA Takol
HoM AKITY 040l 00CTaBMHM AK AKTHBHE CIIPHAHHA PO3KPHTTIO 3MOYMHY Oes
IHPOTO KagTTd Ta 3’ ABTEeHHA i3 3i3HaHHAM.

HeclGxigHo Takoxk 3 ACyBaTH B KOHTEKCTI aKTHBHOTO CIIPUAHHA PO3KPHT-
T FMOYMHY NOHATTA "aKTHBHE",

B Hayui icHYIOTE pi3Hi MiOX0TH OO0 KpUTepile BU3HaYeHHA aKTHBHOCTI:
[1.C. Aarens BKasye, 0 aKTHBHICTE pOIMANAcTbod 9K NeBHOK Mipok iHidja-
THBHE Ta eHepriliHe CHPHMIHHA POSKPUTTE) 3MOoUMHY [3, ¢ 163]; Ha myMmky
O.Q. ’)KHTHEOTO, aKTHBHICTE CIIPHAHHA PO3KPUTTIO 310THMHY MONATAE ¥ NpaB-
JUBMX Ta NOBHMX CBiMUeHHAX 0coBu, ToBTO NOBITOMIIEHHA HEo BCiel BiOMOT
‘ift indropMaIil crocopHO obcTaBiH BurHeHoro [4, ¢. 16]; HK. T'opst akTiBHICTB
BBauac 9K TOCTOBIPHICTb THX JaHMX, Ha AKi BKa3ye BUHHUIT Ta HOro KOHKpeT-
Ha JonoMora. SIKIIO 3a JONOMOTOK BUHHOTO BCTAHOBMEHO iCTMHY B CIIpasi, To
CIi0 BBAXKATH, L0 BiH AaKTMBHO COPHAB POSKPUTTIO 3MOYMHY [5, < 80-81];
C.I1. Wepba, A.B. CapkiH BKasylTh, IO aKTMBHICTEH CHIPHAHHA POSKPHITIO
IMOUMHY BOAYaloTh ¥ TOMY, IO MA0sproBaHii abo o0BMHYBaYeHHMI MOBUHEH
OPOABRTATH iHIMIATHEY B OPOBeMeHH] ONePaTHBHO-CTAYMX DI, COPIAMOBAHMX
Ha pOSKPHTTA 310UUHY [6, ¢ 19].

Y 3B'93Ky i3 HeBM3HAYeHICTIO NOHATTA "aKTHMBHe" iCHYIOTB MPOINO3MIIL
BHICTIOUMTH FIOTO i3 HOPMATHBHOI KOHCTPYKLIL

B upoMy KOHTekcTi He MOKHa noroguticd iz mosuicto T.I IeaHOK Ta
P.A. CabiTosa, sIKi BBA/KaloTh, LIO 3aKCHOJABYa KOHCTPYKILIA HapedeHol obcra-
BHMHM, AKa MMOM AKIIYE NOKApaHHA, € GLTblI JOUINEHOK 014 MpaKTHKM, OCKi-
NBKH CHPAMOBYE Ha AiANbHe, pe3syNbTaTHMBHE HalaHHA JOTOMOTM OpTaHaM
npapocyaga. PopMyToBaHHA "CIPHAHHA POSKPUTTIO 3MOUMHY” Oe3 BKasiBKM
Ha aKTHBHICTB J1ilt 0coBu MOKe NPH3BECTH OO TOro, WO CYOM MPOCTe He Iepe-
IIKOMKAHHA NPOBEeHHIY CTOCTBa OyIyTh pO3IIANATH AK COPHMAHHA poO3-
KPHTTIO 3M0YMHY. ONHak asTopi He GepyTh [0 yBary, IO aKTHMBHICTE - e
OLIIHOYHA KaTeropis, AKa BM3HATACThCA ¥ KO/KHIA KOHKpeTHIf cripaBi, a Tep-
MiHK "cOpUAHHA" Ta "He NepellKoIXaHHA" MalTE abcoMIOTHO pisHe 3MicTOBe
HaBaHTAKEHHA, AKe MIMiHUTH He MOskmmeo [1, ¢ 79, 7, ¢. 23].

Tak, cpUATH B YKPATHCBKIN MOBI 03HAYae MO3MTHBHO BITTMBATH Ha II0-
He(yOb;, CTBOPIOBATH BiANOBITHI YMOBM AN4 30ilicHeHHS BMKOHAHHY 4Oro-
HeOyOb; oTaBaTH JONOMOTY B YOMy-Hebyal; OyTH NpuiuHOKe alo HacTiIKOM
BMHMKHEHHH, iCHYBaHHA 4oro-HeOyob;, CTBOPIOBATH, BHMKTHKaTH BakaHHA
BHMKOHYBaTH AKy-HeOyIb Ailo; NoTypaTh KoMy-HeGydb. B ceoio uepry, mepe-
IIKOIKATH O3Hauae ByTH NepelOHOK A4 4Oro-HeGyaE; CTBOPIOBATH 3aBafll,
3aBakaTH, 3a00pOHATH KOMY-, 4oMy-HeGyab. OTxke, mOHATTA "cripuaTH” 1 BiO-
MOBITHO "He MepellKoLKaTH" MAlTh MPOTHIEeKHE 3MiCTOBe HaBaHTaXKeHHd [8,

c. 1377).
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TakumM IMHOM, BUKTIOUeHHA TAaKOi O3HAKM CIIPUAHHS POSKPUTTIO 3TOTH-
Hy AK "aKTHBHe" 3 HOPMAaTHBHOI KOHCTPYKIII YCyHe Ha MpaKTHI cyD €KTHBI3M
Ta aBcomoTHO He TepellIkOmKaTHMe MPABIBHOMY 3acTOCYBAHHK BiIMOBITHOI
obCTaBHHML

Otxe, HalOIMBII BIATHM € BU3HAUeHHS BITIOBITHOI IIOM AKIIYVIOUO! Mo-
KapaHHA o0CTaBMHM AK "CIIPUAHHA POSKPHTTIO 3TOTHHY".

BMKOpHCTAHA JIiTepaTypa:

1. Igamok T. 1. OScTaepmy, 9xi 1101\{’su(my101'b MOKApaHHA, 338 KPHMIHATEHIM
npaBoM YKpaiHi: Jic. .. .KaHaugaTa opid. Hayk: 12.00.08 / Ieaniok Tersra Isamni-
BHa. - JlbBie, 2000. - 203 ¢.

2. Emeoncimi B. A. [NoompuTenbHele HOpMBEI ¥TOMOBHOTO MpaBa W MX 3Hade-
HUE B TeATeTEHOCTH OPraHOB BHy TpeHHUX mem: [Yuebuoe mocobie] / B. A. Eneon-
CKuit. - XaBaposck: Xabapoeckad sriciras mkona MBI CCCP, 1984, - 108 .

3, Hareme [T C. VueHMe o MMUHOCTI NPeCcTYIIHHKA B COBETCKOM YTOMIOBHOM
npase / TL. C. Oareme. - Bnagueoctok: M3n-so JameHerocTod. yH-Ta, 1970. - 132 ¢,

4. 2KurHuri O, O. 3piTEHeHHA Bl KpiMIHATEHOL BIOTIOBITATEHOCT] ¥ 3B A3KY 3
JIFOBIM KAATTAM: JHC. ... KAaHTHIaTa pHO. Hayk: 12.00.08 / XKy Onekcanmp
Onexcangposird - X, 2003. - 230 .

5 T'pumyxk O. B. [Ipaso monoitHi Ha KoMIIEH A0 MOPATBHO! IMKOMM {3ara-
TBHOTEOPETHIHI acTeKTH): apTopedy. THC. Ha 3000¥TTA HayK. CTYIeHA KaH. IOpHI,
Hayk: crenl. 12.00.01 "Teopia Ta icTOpiA JepkaBl i IIpapa; icTOPiA MOTITHUHMX i
npasoemx pueHe” / O. B. Tpumyk. - K, 2002, - 21 ¢,

6. Uepba C. I'L, CaskuH A. B. dearemsHoe packasdHHe B COBEPIIEHHI IIpe-
cryrienms: [lpakTirgeckoe nocobue / C. I [Mepba, A. B. Caskun. - [TTom, 0.
pen. C. IT. Illep&a). - M.: Crapk, 1997. - 110 ¢.

7. Cabutos P. A, Keamudprkamiea nopemeHMs MHIOA OCTE COBSPIIEHIBT MM
npectyierms / P. A, Cafutos. - Ouck: OMCK. BBICIIL LK. MTHIDL, 1986, - 68 ¢,

8. BemMKimi Cy4acHMI CIOBHMK YKpaiHchkoi MoBu / [Ywiad. i ronos. pen, B.
T. Bycen]. - K. - Ipmine: BT "[lepyn", 2001. - 1440 c.

M.O. Lecapcekmmi

am IOHKT

yearcerntt depaxadut ynidepcunient
Enympinmix cnpad iveni E, Q. Hidopenra, Vipaina)

<$IKTUBHE MIANPHEMHHULTBO -
3MTOYHH YA AMMIHICTPATHBHE INPABOTIOPYIIIEHHA?

CyuacHMi ¢TaH MpaBoOBOTO PeryMIoBaHHA TOCIOTAPCRKGT OiAnbHOCTI B
YKpalHi CYNPOBOIKYETBC 3arOCTpPeHHAM NpodneM, OB A3AHMX I3 NOIIMpeH-
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HSM TiHBOBOI ¢KOHOMIKKM. OOHUM i3 UMHHMKIB IO PeHHA LBEOrO HETaTHBHO-
IO ABMIIA € (PIKTMBHe MANpreMHMITEO. 3a gaHuMy MBC B Vkpaini y 2005 pomi
Syno nopyieHo 233 KpuUMiHalEHMX cripas, ¥ 2006 poni - 255, y 2007 poui -
376, 2008 poui - 453, y 2009 poui - 460 KpuMiHaneHUX cripas 3a ¢T. 205 KK
Ykpainu (piKTHBHe MgIPHMEMHULITED), IO HAOUHO JEMOHCTPYE THHAMIKY
3POCTaHHA OBOTO BHAY 310UMHY [1]). Crig Takok 3asHaYMTH, IO IPOBeOeHHA
aHATI3y CYOOBOT MPAKTHEM 3a COpaBaMM i€l KaTeropil yoKTadHIETECA Bilcy-
THICTIO B CTATMCTHUHOMY OGMikY OepkaBHMX CYTOBMX alMiHicTpallii YKpaiHu
BiDokpeMneHol indropManil ono po3rmAHyTHX cipae 3a ¢r. 205 KK Ykpainm.

Cknagn, snounHy nependaverii 4. 1 cr. 205 KK Ykpainm nobyoosaHui AK
dopmaternit. Ha Hary aymky, cam pakT cTeopeHHA abo npuabaHH OPUHILIY-
Hof 0co0M - cy®'ekTa TiINPHEMHNMIBKO DiIATEHOCTI 3 METOK HPUKPHTTA Heza-
KOHHOT TidneHOCTI alo 30iAcHeHHA BB TiTLHOCTI, OO0 AKUX € 3a00poHa
He MOKHa posrnggari Ak 3noumH. Ha nornan 0.0, Jynoposa, - Le € HiuMM
IHIITMM, AK YMUCHHMM CTBOPeHHAM YMOB J7IA I NpoBedeHH:, ToOTO, 3a CBOIM
3aranbHUM KpHMiHaNIBHO-IPaBoBHM 3MicToM fil, onmcadi B cT. 205 KK, € rory-
BaHHAM 10 3MTOUHHY [2, ¢ 483]. TTpuiianoM Moxke TOCTYKHTH NOGYIoBa aHaTO-
IYHOTO CKTady 3MOYMHY #AK MaTepianbHoro B KK Takmx kpaiH Ak Tlursa
{cr. 203), Binopyce (cT. 234), I'pysia {cr. 193), Kazaxcran (cT. 192), AsepGan-
mxaH (cr. 193), Monmasis (cT. 242), Ta P& {cT. 173) [3, 4, 5, 6]. 3104HMH NOBMHEH
zanogiesaTn abo CTBOPROBATH pealbHy 3arposy 3alodiaHH: iCTOTHO! ITKOOH
CYCIiTEHMM BimHOCHHaM. Lle sunnmeac 3 a”amizy ¢T. 11 KK Yipaian. V pasi
cTeopeHHs abo npuaSaHHg RpHOMYHO! ocolbu (cT. 205 KK YkpaiHu), 3euuai-
HO, NOPYIIYETHCA NOPAIOK TOCHONapPChKOl JiANBHOCTI, ale peanbHOI MIKOLH
e He 3aBIaHC, a TOMY CTYIIHb CYCHiNbHOT HeeseKH OOoCHTh HM3bKMTL Llin-
KOM OUeBWIHO, LIO 3arposy CTaHOBTATE NMILe Lili: NPMKPUTTA He3aKOHHO!
gismeHoCTi abo 3OifcHeHHA BUIB OiTEHOCTI, MIodo 9kMX € 3abopoHa. 3ako-
HOMIPHO IOCTae NUTAHHA: ¥ YOMY TOMArae collianbHa O8yMOBIIEHICTE 3aMpo-
BaTAeHHA KPUMiHaTbHOI BIONOBITanbHOCTI pakTHIHO 3a NOpYLIeHHA Iopad-
Ky rocnogapebkol gianbHocTi? Mu mincrae ona takoi KpumiHamisanil He s0a-
Ya€Mo, alle B TOW caMMIid Yac i He salepedyeMo popMatbHY HagBHICTE ¥ TaKMX
JiAX CKMaay adMiHICTPAaTHBHOTO MPaBOTIOPYINEHHS.

3a 9MHHMM aTMIiHICTPaTHMBHHMM 3aKOHCOOABCTEOM YKpAiHM He IepenbadeHO
BiOnosimaneHOCTI 3a JiKTHBHE TiONMPHEMHMITE, OOHAK, HATPUKTAM, 3a agMi-
HICTPaTHBHMMHM KodekcaMy PecriyGnikn Kasaxcran Ta Binopyce nepenBauena
Taka BIINOBIIATEHICTE (BiTnoBinHO cT. 154 AK Ta c1. 1212 AK). 3akoHomaBellk
X KpalH POSMEXOBYE 3MOYMH Bil agMiHICTPaTHMBHOTO IPaBOIOpPYILIeHHS
HagBHICTIO TAKOTO CYCIINEHO Hebe3leUHOTO HACTIOKY 9K SalOMigHHSI IIKOOH ¥
BeHMKOMY posMipi (3a 4. 2 cT. 205 KK Vkpainu 114 o3HaKa € Kpanidpikyrodomo).

Y KOHTeKCTI PO3IMAHYTOrO 3alMTAaHHA CTI 3a3HAUMTH, LIO HPaBOOXO-
POHHI OPTaHM CTHKAKTECA 3 BEMMKOK KiMBKICTK MaTepialib Jocmimuoi mepe-
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BIPKM, KOTM IpOMaTiHM 3 MeTOH MOKPaLlMTH CBifi MaTepialbHMI CTaH 3a
TPOLICEY BHHAropody JaloTh 300y Ha peecTpallilo (MepepeccTpallilic) Ha CBOE
iM'd ropuaMUHMX ocil, gKi MOTiM BUKOPMCTOBYIOTECA 3TOYMHLIAMM Y IIPOTH-
BONPABHUX IiTAX. Y TaKux BMIIaOkax ¥ Aidx ocil, Ha 4ie iM'A sapeecTpoBaHO
pikTMBHe MOTPHEMCTBO, BIICYTHIN CKTaf 310UuMHY HepenGaueHw cT. 205 KK
VKpaiHu ToMy IO BiOCYTHI NpAMMI yMucen (BUHHUA He YCBUTOMIIOE, 1O
KOMepIiliHe MiTIPHeMCTBO OpTaHi3oByeThCA (PIKTHBHO, He M4 3HifCHeHHS
MM PHEMHUIBKOT TiATEHOCTI) Ta cliellialbHa MeTa - IPUKPUTTA He3aKOHHO!
OianeHOCTI a0 3MifcCHeHHA BMOIE JidNBHOCTI, OO0 AKUX € 3abopoHa (¥ Oa-
HOMY IIPUKTaOi MeTa - OOep:KaTh BHMHArOpody 3a 3AiACHeHHSA IpPaBOYMHY),
ane HaBpAd 4YM Taki Ail € HinkoM 3akoHHI. BepxopHuit cyn Vkpainwu y n. 18
Mocranosn [TnenyMy Bin, 25 xkeiTHA 2003 p. Ne 3 pos’sacHioe, mo Oii ocib, Ha
iM'd 9KMX 3a IXHEOI 3rOJ0K 3apeecTPoBaHO ¢y( €KT MiIIPHEMHMIITEA 3 Me-
TOW, 3a3Ha4eHOI0 B cT. 205 KK, MaroTe kBatidikyBaTucE AK MocobHUITEO dhik-
THBHOMY HiONpPUEMHHMUTEY, a B pasi, KOmM Ix JiAMu sOificHeHO ferasizaliio
{DepskaBHy peecTpallilo) cyd'eKTa MiANpPHMEMHUIITEA (MONMCAHHA Ta HOTapia-
NEBHe MOCBIIYeHHA YCTAHOBUMX TOKYMEHTIB, IPH3HauUeHHA Ha Nocany Kepie-
HUEKA MiOIpHeMCTEA TOILO), - 9K BUKOHABCTBO IBOTO 3Mo4HHY [7]. Y ToM Xe uac
cy('eKTHMBHa CTOPOHa MOCOSHMLITBA Ta [ili BMKOHABIA (aBo CHiBBMKOHABLA)
XapPaKTePU3YEThCA NPAMHMM YMHCIOM Ta Y JAHOMY BUIAIKY HagBHICTIO CIIeli-
anpHOI MeTH. [TpaBosacToCcOBHA NpaKTHKA CBITIHUTE, IO NPUTATTH 10 BiJIOBI-
JATBHOCTI Takux oci® 3a BiIcyTHOCTI €y’ €KTMBHOI CTOPOHH He MOXTHBO. Ca-
Me TOMY Ile HeraTHBHe dBHILe MOMHUPIeTeod i Hadani. O.0. Jymopos nosc-
HIOE, 10 He BapTO OTOTOAKHIOBATH Taki KpMMIiHATBHO-TIPABOBI MPoGIeMH, AK
BIacHe ¢iKTHBHE MiONMpUeMHMUTBC i PiKTHBHe KepiBHHLTBO (3aCHYBAaHH:)
OO PHEMCTBOM, AKe 3OIFICHIOL Peanb HY, MOBHOLIHHY {piHaHCOBO-rocIonap-
CBKY HidIIBHICTh, INONPABIa, IPHUXOBAHY Bl onogaTkyeaHHd. He suxmikae
CYMHIBIB Te, IO 3yCHIIA NPABOOXOPOHHMX OPTraHiB MaroTb GyTH CIIPIMOBaHi
Ha BUKPHTTA CHOPABKHIX, (PaKTIIHUX KePiBHUKIB, a He THX, XTO BUCTYIIAE JTH-
IIe 3HaPAOOAM B ixHix pyKax [2, ¢ 492-493].

3 ypaxyBaHHAM BHIIE3a3HAYEHOTO MM NPOINOHYEMO BHECTH HacTYIHI
3MiHM ¥ YMHHEe 3aKOHOJABCTRO: YacTuHY Hepiny cT. 205 KK YkpaiHu ckoHcT-
PYIOBATH AK MaTepiallbHMA CKIIam 3704HMHY 3 BKa3iBKOIO TAKOTO CYCIITBHO
He0esMeYHOre HacliIKy AK 3aIlONiAHHA LIKOOHM ¥ BeMMKOMY posMipi; J0IOB-
HuTH KnAll Ykpainm cratreio, o nepegdadac BiANOBIIATBHICT 3a diKTHBHE
OO PHMEMHMITBO, a caMe 3a CTBOPeHH:A aGo npuafaHHa c¢y0 ekTiB monpHeM-
HUIBKO! Di4TBHOCTI (FOpHIMYHIX 0cif) 3 MeTOl NPUKPUTT He3aKoHHOI Aid-
TBHOCTI abo 37ifcHeHHA BHIIB AIATBHOCTI, I0A0 AKX € 3a00p0oHa, Ta CTaTTexo,
o nepentavac BiTMOBIIATBHICTE 3a peecTpallilo (IepepeccTpallilo} IopPHIHY-
HoI ocoBu B iHTepecax TpeTix ocib, a caMe peecTpauia (epepeecTpallia) op-
AudHOT 0coBK Ha ceos iM'd B iHTepecax TpeThoi 0colu Ge3 HaMipy 3LifcHIOBa-
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TH TOCIOJAPCHKY JiAMBHICTD, MOEOHAHA 3 e pelauelc MOBHOBAKeHb KepyBaH-
HA i€ opHIMIHOIe ocobolo Ta (abo) 3 Neperavelo yCTAHOBYHX JAOKYMEHTIB
Ta MevaTKH TpeTiM ocoBam.

HeoBxinHo 3a3HaUMTH, IO pO3IMIAHYTa HopMa KpuMiHameHOTO 3akoHY
Mac iHMI Bamu Ta NoTpedye MOTANBIIOTO Okl AeTanbHOIO HayKoBOTO PO3-
poOneHHA.

BMKOpHCTAHA JIiTepaTypa:

1. Crammcrika MBC Vxpaiem [Enextporngt pecype] // Carir MBC Ykpaim -
Pesxrod moctymy: hittp:/ / mvs.gov.ua/ mvs/ control/ main/ uk/ publish/ article / 4849,

2 Oymopos O.0. 3noqrmm y cc])epi roCIIoaapebKol MiSTeHOCTI: KPHMMiHATBHO-
MpaBoBa xapakTepHcTHKa: MoHorpadpia. - K KOpumiriHa npakTika, 2003, - 924 ¢

3. YronoeHeDT komekc JIUTOBCKOT peary Sk / Hayu. pen. ookT. ropya. Ha-
vk, Opwp. B. IapunoHnca; npenien. KaHo. opud. Hayk, mon. H. Monmesa;
BCTYIL CTAaThA OOKT. FOpHI. Hayk, mpod. B Iasiionica, DOKT. HOpUd. Hayk, JOLI,
A. ADpaMOBIUIOCa, TOKT. 0PI, HAYK, Aol A. JlpakiieHe; mep. ¢ THT. KaHT PIUIo.
Hayk, motl. B.I1. Kasanckene. - CI16.: Van-go "FOprmiraeckust tentp Ipecc”, 2003. -
470 ¢.

4. Kpunsinamenmi komexe Pecrrybmiky binopyce Bim 2.06.1999 / BimomocTi
HanioHameHoro cxony Pecry Omikig Binopyces - 1999, - Ne 24. - Cr. 420,

5. Yronoeneni kogexc I'pysim / Hayu. pen. 3K Bursaea. Berym. crates k.10.H.,
nom. B Muxarimoea. O0sopH. cTaTed O10.H., Opad. O, TaMxpemaaze. [epeson ©
rpysuuckoro V. Mepumxasamemmi. - CI6.: MsnaTemscTso "FOpHOMYecKHIT LIeHTp
[pecca®, 2002, - 409 ¢,

6. KpuninameHu kogeke Pecrymikm Kasaxcran sin 16.07.1997 / BimomocTi
[Napramenty Peciny Grmikn Kazaxcrat, - 1997, - Ne 13-16. - Cr. 211

7. I'loctanoea [ neryny Bepxosroro Cyoy Yxpainu 6in, 25 keitha 2003 p. Ne 3
"Tlpo HmpakTHKY 3acTOCYBAHHA CVIAMI 3aKOHOMABCTBA IIPO BIITOBITAMHHICTE 3a
oKkpemi oK ¥ cdpepi rocrnogapcbKoil TismeHOCTI" // Bicemk Bepxoenoro Cyny

Yrpaiain - 2003, - Ne 3. - C_14-20,

AM. I'puropenko

CTYTeHTKa

(yeancektit deparadniin yHifepoimenn
Srympiunix cnpaf ivent E.O. Hidopenka, Vipaina)

MPABOBI HACHIAKHM CYAMMOCTI

OCHOBHMMM 3aBOAHHAMM KPUMIHATBHOIO 3aKOHOMABCTBa YKpafHU €
OXOpOHA Npas Ta cBobOM MIOOMHK | TPOMAafAHMHA, BTACHOCTI, TPOMATCHKOTO
HOPAIKY Ta IPOMAIChKol JeslexH, TOBKIMA, KOHCTUTYLIIHOIO yCTpor YEpal-
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HU Bifl, 3TOYMHHMX MIOCATaHE, 3a0e3lledeHHI MUpPY 1 Beslleku TI00CTRa, a TAKOXK
3anofiraHHA 3no4MHaM. Poss Asyloun nMTaHHA Npo 3anobiraHHs 3TOTHMHaM,
aKTyaTbHUM 3aTTHMIIASTECA [UTaHHA PO MPOTHOIKD PellIHBHMM 3TOUYMHAM,
TODTO 3MOYMHHUM MiAHHAM, CKOCHMM 0CODO, paHillle CyIMMOI0. 3MOYMHM,
AKi BUMHeHi TaKuMH Oco0aMi, XapakKTepHsYIOTECA MIIBMILEHUM CTYIeHeM
CNNBHOIL HeDe3neKi.

CyouMicTe Mae Ha MeTi NOMNepelDKeHHA CKOSHHS HOBMX 3TMOUMHIB, 4K
ocoBow, IO Mae CyOMMIcTb Ta | iHIIMMI ocoBami. CyIUMIcTE € MpaBOBHM
HacTiakoM ocygy ocobM BHPOKOM CyIy OO KpMMIiHaNbHOTO NOKapaHHA. 3a
CBOIM 3MiCTOM BOHA BHPaKacThCd ¥ TAKOMY cTaHi ocoBu, Ake MOB A3aHO 3 Npa-
BOBHMMH OOMekeHHAM. Y nocraHosi [Inenymy BepxopHoro Cyny Vkpailwu Big
26 rpyoHa 2003 poky Ne 16 maeThed Take BM3HAUeHHY NOHATTS CYOMMOCTL
CYIMMICTD € IPaBOBMM CTAHOM OcOOM, AKMFA BHMHMKAaE ¥ 38 53Ky 3 1l 3acyIxKeH-
HIM JO KPUMiHATBHOTO MOKAPAHHY i 3a 3a3HaUeHMX ¥ 3aKOHI YMOB TATHe Ha-
CTaHHA 0714 Hel NeBHMX HeTaTMBHMX Hacomiakie [1, ¢ 43). I3 ckazaHOTO BHMITTH-
BaE, IO CYIUMICTE MOPOMKYE MPaBOBe CTAHOBMILE, Pe3yIETaTOM AKOTO € He-
CIIPUATIIMBI AT 0coBi NPaBOBi HACTTITK.

V niTepatypi 3ycTpivaroTh CxOKi BH3HAYeHHA NOHATTA CydHMOCTI.

B.B. ToniHa eu3Ha4ae CyOMMiIcTE, SK IPaBOBHMA CTaH, CTEOPeHUT peantiza-
Li€lo KpHMIHaTBHOI BIONOBITATMHOCTI, AKUA BUHMKaE BHACTIIOK 11 3acyIKeH-
He OOBHMHYBATBHHMM BHPOKOM CYIY 3a BYMHEHMIA Hek 3IOUHMH O NOKApaHHA |
BHCTYIIAE IICTABOIY A JepKaBHOTO OCYAY W 3aCTOCYBAHHA NPOTATOM IeB-
HOTO Yacy 0o Hef NependadeHmx 3akoHOM O0MeskeHs i BTpar [2, ¢ 110].

TL.J1. <Ppic pEakae, MO CYIMMICTE - Ile TPaBOBMI HACTTOK OCYIXKeHHS
0co0H, AKHI BH3HATAE HOTC NPaBoOBHA CTaH i OB A3aHe 3 HAABHICTIO BiONOBid-
HUxX IpaeooiMekeHb Ha Mepiol BMKOHAHHA O0BHMHYBauyBalbHOTO BUPOKY i Ha
Yac, 05yMOBNeHe 3aKOHOM MiCNA Horo BUKOHaHHA [3, ¢. 333].

Bci BOHM roBOPATE PO Te, IO CYAMMICTE NOPOIKYE HeCIPHUITIMB] pa-
BOBI HACTIKI.

He MoXHa KasaTH PO Te, IO CYIUMICTE MOPOIKYE TIMbKM HeCTI PHATIIH-
Bl IpaBOBl HACTIOKK, 1X MOXKHa BBAXKATH HeTaTMBHMMHM, KPiM HHMX € F TOSHTH-
BHi, TOGTO Ti 9Ki DonoMararTe 0cobi collianbHO ATANITYBATHCA.

Mu 3romHI 3 TOZMIAMM PisHMX ABTOPIB, AKi FTOBOPATE IpPO Te, IO KpiM
HeCHpUATTHMBHUX NPABOBHX HacTIOKIE CyAMMOCTI iCHYIOTH | CHIPHATIMBL. 30K-
pema, €.0. TTHCbMeHCEKHIT TPONIOHYE POSTIISAATH MPaBOBi HACTIKH CYIHMO-
CTi, pOSTLIAICYM X HA JBi TPYIH COPHAT/IME Ta HECTPUATITHEL.

CopuaTIMBi HaCTiAKM CYIMMOCTI - Ie TaKi HACTiOKH HA9BHOCTI ¥ 3acy-
JACHO 0co0M CTaHY CYOMMOCTI, AKi MOB'A3aHi 3 HaJaHHAM FIOMY HOTIOMOTFH
JepskaBOK ¥ IMIPOIeci coLliaNnbHOT adallTallil, pecolliamisallii, BiIHOBTEHHI OCO-
Gu y collianmbHOMY CTaTy<l NOBHOIPABHOTO WIeHY CYCIIIBCTRA.
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Hecnpuarnmel HacTiOkM CyOMMOCTI - e KOMILIEKC OOMeXkeHb Npap i
CBOGOM, 3aCYIKeHOT 0Co0, OB A3aHi 3 HAABHICTIO ¥ HBOTC CTaHM CYOMMOCTI [3,
c. 68 - 69]. Jo HecnpHATIMBHX HACTIAKIB MPUITHATO BiLHOCHTH KPHMiHATBHO-
OPaBOBI i 3aralbHO-ITPABOEI.

¥V CBOIO Yepry saranbHO — MPaBOBl HacHiO KM MaloTh CBOIC Kackdrikalliio.

B.B. l'onina xnacudpikye 1l HaCTiTKM 3aneXHO Bif, piBHA iMIepaTHBHOCTI
3abopoH i obMexeHb:

1. ABcomroTHa 3abopoHa oBiliMATH MeBHi MOcaml, 3alMAaTHCA MTeBHHUMM
BHOAMI TiANEHOCTI, BUKOHYBATH HeBHi 0B0B A3KkM ab0 CKOPHMCTAaTHCA ITeBHIMIM
npapaMi $e3BiTHOCHO 10 BUAY JOTHHY I [TOB A5aHOI0 3 HUM CYIMMOCTI

2. BinHocHa 3alopoHa obiliMaTi IIeBHI NocagH, 3aWMaTHCA eBHUMH BU-
JaMH JTiATHHOCTI, BUKOHYBATH IeBHI 000B A3KM alo CKOPHMCTATHCA MeBHUMM
HpaBaMi, MaTH IeBHMII OOIYCK BMHUKAE TUTBKM LIOAO BiOMOBIIHMX BUIIB
AMOUMHIE i OB A33HOI 3 HUMHM CYAUMOCTI.

3. ObmeskeHHA i 3a00poHM, OB A3aHI i3 3aCTOCYBAHHAM aOMiHICTPaTHB-
HOTrO HarmALy. AIMIHICTPaTHBHMA Harmad - Le CUCTeMa TUMYacOBUX IPHMY-
coBux NpodhinakTHIHMX 3aX0TdiB CHOCTePeKeHHd Tl KOHTPOTIO 3a MOBETiHKOK
OKpeMMX 0Ci, 3BiMEHeHMX i3 MicHb nosbakleHHd BOM, IO 3MiACHKETECA Op-
raHaM¥ BHYTPILIHIX cripaB [2, c. 114-115].

I3 miei Kmacudikartii MoHa 3pOSHTH BMCHOBOK, IO LI HACTIIKY CYOMMO-
CTi NONATAICTL ¥ TOMY, IO CYOMMICTE € MepellKOI0KR Ona O0iMMaHHA IIeBHMX
HOCA, Ta 3aAHATTS IeBHUMI BMOAMH TigIBHOCTI.

KpumMinaneHo-nipaBoei Hacnioku Tpeba xiackdikyeaTi Ha OCHOBI aHaMti-
3y KpuminanvHoro Kogekcy Ykpalhu. AHamis HOTO HOPM MOKAsye Te, IO 3a-
KOH Iepeafadac cyTUMICTD K TaKy OOCTaBHHY, 3 AKOK MO03E A3YKTBCA Hal-
GimbIl CyBOPI KPMMIHAMBHO-TIPaBOBl HACTIIKM A1 0colH, AKa, Malouu Cydi-
MiCTE, CKOIOE Ie 3TOYMHHM. Tak:

a) srigHo 3i o 34 KK penmoueoM 3104iHiB 4K HanOinkn HeBe3nedyHUM
BHIOM MHOKMHHOCTI BU3HAECTBCA CKOEHHA HOBOTO YMMCHOTO 3MOYMHY OCO-
Goro, AKa MaE CYIHMMICTD 38 YMMCHHMIA 3TOUMH;

G) srigHo 3 4. 4 cr. 32 KK 3nounH Moxke GyTH BUSHAHUA OBTOPHUM, K-
L0 CYOMMICTE 3a Hepliii 30YMH He Gyiia morallleHa abo sHATA;

B) srigHO 3 1. 1 4. 1 ¢T. 67 KK moBTOpHICTE s3MouMHIE i penyomue € obcra-
BHHaMM, IO OOTAAKYIOTh IIOKapaHHs;

r) 3rigHo 31 ¢T.cT. 45-47 KK cyaumicTb, AK NpaBio, BUKIIOUAE 3aCTOCY-
BaHHA OO OCO0M, AKa CKOIIa HOBUFL STOYHH, MiNbrOBMX IHCTUTYTIE KpHMiHAIb-
HOTO MpaBa, HAIPUKITaN 3BiTEHEHHA Bil KPUMiHATEHOI BiIOBITaTEHOCTI;

O} CYOMMICTE BHCTYIAE B OeAKHx cTaTTAx QcoOnuBol 4acTMHM, AK KBali-
$ikyroua o3Haka ado ocobo kpamidpikyoya osHaka [4, c. 432].

Are, KpiM NpPaBOBMX HACTAKIB, CYOMMICTE Ma€ i HelpaBOBi HaCTIMKM.
Ax110 NpapoBi HACTIOKY BCTAHOBTEH] Nep&KAaBok) | BUKOHYIOTECA Ha 3aKOHOTAB-
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YoMy piBHi, TO HelpaBOBi HACMIIKM BCTAHOBTIOKITECA CycHinbeTeoM. Ocoba,
AKA MAE 1M MAJTa CYAMMICTh, 3aTHIIAEThCA HeNOBHONPABHMM YWISHOM CYCIILTh-
cTBa. XOU CYOUMICcTE Ma€ TMMYAcOBMI XapaKTep, BOHa BCe OIHO BIUIMBAS Ha
ocoby yce AMTTA B collianbHOMY IiaHi- | Ak gepasa He HaMaracTheA sabes-
MEYHTH MM Oco0aM MioHe XHTTH B CYCIiTBCTR, BOHM BCe OOHO 3aCyIKYOThCA
yCe KHTTH, a lg Hallle 3aKOHOIABCTBO IIOBHICTIO He BPaxoBye.

SIK BUCHOBKOM 3ayBaMMO, 11O CYIMMICTL He 3aBAKIH TArHe 3a coBoK He-
CHPUATIMBI HACTIOKY. [CHYIOTE LIg COpUATIMEL HACTIOKK CYOMMOCTI, 9Ki Jo-
MOMAaramTh 0coll AKa MaE CyIUMICTh aTanTyBaTHCA B COLyMi.

KpiM npaBoBHx HacliOKiB icHYIOTE Ie i Henlpaeosi. Henpaeosi Hacminku
CYIMMOCTI — e Taki HacmiIKM, AK MaloTh HelpaBOBUMA xapaKTep i Bupaxa-
IOTbCA ¥ BiITHOILIEHH] CYCHIMBCTEA OO 0cO0M, SKa Mag CyIHMICTE.

BMKOpHCTAHA JIiTepaTypa:

1. T'lanesin B. O. 3acTocyBsaHHs 3aKOHOTABCTEA PO MOTAINEHHA i SHATTA Cy-
muvocti /B O Tanesin // BicHuk BepxopHoro Cyoy VikpaiHm, — 2004, - Ne 6. -
C. 4345,

2. T'onina B. B. 3aram-Honpaeosi Haotinky cyminocti / B. B. Tonina // Tpo-
Greny sakoHHOCTI. - 2005, - Ne 76, - C. 110-117.

3. IMucemenaant E. A, Bumel npaBoBRIX HOCTIENCTEHI CYIMMOCTI / E. A TTuce-
menckui / / TTpobnensr npodecifinoi miororosku cnimuavx. - 2007, - C. 88-72,

4. Yromosroe mpaso YkpauHel O6mas gacte: yuebunk / M. 1. Baxanos,
0. M. bayman, B. M. Bopucoe, C. b. laepin 1 mp. ; mono pen. M. I'l Bamanos,
B. B. CrauntHca, B. 51, Tamiea. - K. - KOprmmonm MuTep, 2003. - 511 ¢.

5, @pic I[1. /1. KprndinarmeHe npaeo YKpaidi. 3araibHa TacTHHA: HABYATRHMI
nocibHik / ITL JL @pic. - K : "LleHTp HaBIanBHOI TiTepaTypi’”, - 2004, - 356 ¢

SLL T'ypeen
CTYIEHT MariCTpaTy pif 1 pHIHYHOTO JPaKyIIETeTY
(3anopizsrus naytonapiat yuiepcraneny, Vipaina)

moaO0 HEOBXIDHOCTI BHECEHHS 3MIH
Y KPFUMIHAJIDHE 3AKOHOJABCTBO CTOCOBHO 3JIOYMHIB
MPOTHU OCOBHUCTHX CBOBON 1 TTPAB TKOOAMHN

[MporpecBHIMIA PO3BMTOK CYCIHIIECTBa HEMOXITMBO yABUTH Bes Binnaro-
JKEHOTO MexaHisMy peanizauil npae ocib, Ges sabesneveHna T pinbHOrO pos-
BuTKY. Ha cLOrONHIIHIA TeHb MPaKTHYHO BCi cy4YacHi TpaBoBi, TeMOKPaTHYHi
JepkaBu B CBITI 3aKpINMICIOTh B CBOIX HaLliOHATBHUX IPaBOBHX aKTax Npiopu-
TeT i 3axucT npas moguin. Hepunagkeso srinHo Koncrutynii Vipainm nwo-
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IMHa, Ti Npaea i ceoGoml € HaMBUIIOK NiHHICTIO JepkabBi. 3axXMcT Ipas i cBo-
Gom, moIMHY | TpoMajAHIHA 3HAMILIOR CBOE Big3epKaneHHA He TiTbKH B Halli-
OHATEHOMY 3aKOHOJABCTBI KOHKPETHOI JepokaBl, alle i B 3aKOHONABCTBI Ha
MIAHAPOTHOMY PiBHI-

[MpoTe mapanelbHO HEOMY MPOLIECY B CYUACHOMY CBITI AT SopoTelu 3
OpraHi3oBAHC 3MOYMHHICTIO, TEPOPHM3MOM, He3aKOHHMM ODIrOM HapKOTIY-
Hitx 3ac00iB Ta iHIIMX BHOax 3MTOYHMHHOCTI 3pocTas HeOOXiTHICTE B 30ifcHeHH
KOHTPOTK), CIOCTePeEsKeHHA 3a IO MHO.

Anda nporo, BMKOPHCTOBYIOUM JOCATHEHHS HayKOBO-TEXHIYHOTO IIPOrpe-
€Y, BIAKTBLCA OO POy XOBYBaHHA TelechOHHUX MeperoBopiB, BCTaHORTIOKTE
aydio-, Bioeo-cnocTepeskeHHA 3a AMTIOM. [lpu nposegeHHI gaHMX 3axomis
BiDOyBacThca rmMuboke BTPYYaHHA B IPUBaTHe AWTTA JIOOMHHM i TocATaHHA Ha
FIoTO KOHCTHMTYILINHI paBa, 30KpeMa, Ha TaEMHULIK TeliedpOHHMX TeperoBopib
i HeMOTOPKAHHICTE JKHTIIA, IO He TiNbKH TApaHTYIOTECA HALIOHATEHHM 3aKO-
HOOABCTBOM, alle i 3aKpillTeHi B GaraTbOx MiKHAPOTHHUX 3aKOHONABYMX aKTax
(ct. 12 3araneHol gexnapauii Npas JMTOOMHY, CT. § €BpONefiCbKo] KOHBEeHLIIT
Hpo 3axUCT MpaB MICOHMHM | OCHOBHMX ¢BoOOI). ¥V GaraThox Jepxasax HaMida-
€TECH TeHOeHILid TOCTYIIOBOT BTPATH ABTOHOM i TIONCEKOrO KHTTH, BUKTHEKAHOT
HparHeHHAM BIIami, OKpeMirx ocib 1o eonodiHHg indopMalico Ipo IpHBaTHE
JKHTTS TIOAMHK. ToMy Mepen 3akOHOOABIEM KOXKHOI KPAiHHM CTOITh BaXkKINBe
3aBTAHHA: SHaFTH GamaHc MiK npasaMi i ceobogaMu oKpeMol ocobw i iHTepe-
camMu cycnimicTea. He pumagkose €BpomeiicbKMA Cyd 3 IpaB MIOTHHU 3a
ocTaHHi 20 pokie npuIindge see OiNblle yBaru JaHiln npoBnemi, supobngodn
KpuTepil o8I pyHTOBaHOCTI i 3aKOHHOCTI JaHMX 3axX00iB i BUMAarakuu Bid eBpo-
HeFICBKHX JIeprkaB MPUBeIeHHA BHYTPIUHBOIO 3aKCHOMABCTEA 10 OOHOMAHIT-
HOCTI 3 ypaxyBaHHAM CTBOpeHMx Kpurepile. [Iposenenna noniGHix onepaTi-
BHO-TEXHIMHHMX 3aX01iB, OCOOMMBO THX, LIO 3aviNaloTh KOHCTHTYLIFHI Ipasa
TIOOWHM, - e BUMYIIeHa Mipa, HeoOXiOHicTE, OCKUTBKM BOHM € AOCTATHEO
ecbexTBHMMNI MeTomaMu B GopoTe(i 3 OpPraHi30BAHOK 3MOYHMHHICTIO i 3M0-
YHMHHICTIO B ILIMTOMY.

PasoM 3 BMKOPHMCTaHHAM JAHMX 3axOMiB MPapoOXOPOHHUMM OpraHaMu
e sanobiraHHg i poscuinyeaHHS 370YMHIB, 30KpeMa, ¥ ocepi Goporeln 3
OPTaHi30BaHOK 3TOYMHHICTIO, ICHYE NOPOUHA IIPAKTHKA NPOBEdeHHA IPOCy-
XOBYBaHHA TeledpOHHMX MEPeroBOPiB, aydio-, Bileo-ClocTepelKeHHA 3a KHT-
TOM B He3aKOHHMX IUTAX | He ynoBHOBaxKeHUMH ocobamu a ocobamm, Daxare-
YMMHM He3aKOHHMM LIMAxoM 3i0paTi iHdopMaliic npo ocobHCcTe JKUTTA J10-
JUHU 3 PISHMX MOTHMBIB, HallpMKI&L, 3 MeTCH BHMKOPHMCTaHHA He3aKOHHO
orpuMaHoi iHdopManil y BUMMANi ayaio-, ¢oro-, Bideo-MaTepiatib 3 MOTalb-
LIMM BMKOPUCTAHHAM Ix [T IIAHTaXKY, 018 PO3MIILIeHHA OTPHMMAHUX MaTepi-
anie B sacobax Macosol indropmalii 5a JOCTAaTHRO BeTHMKHIL roHopap abo g
npofaAy OTpHMaHMX MaTepianib 3aliKaBmeHHM ocobam.
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Bee me pefe A0 MOCTYIOBO! BTpaTH aBTOHOMIT TIOOCBKOrO XUTTS, HOPY-
LIeHHA KOHCTUTYLIFIHUX IpaB JIIOIUHL

Y 3B'93Ky 3 MM OyXKe BaXTHBO HAa 3aKOHOTABYOMY PiBHI HepenGauiTic
YiTKI YMOBM NPHMTATHEHHA BMHHMX JC KpHMMIHa/MBHCI BiONIOBIDanbHOCTI 3a
HesaKOHHe IOPYILeHHA KOHCTHTYLIAHMX Opak i ceoBol MogHHY i rpoMaid-
HuHa. HesaxoHHe npocnyxopyBaHHA TeneddOHHMX Meperopopis i aydio-, Big-
€O-CIOCTEPEKeHHS 33 JKHTIIOM, NepenBadeni KK Yikpaluu, € AckpaBuM Ipu-
KIagoM "3aByaTbOBaHOTO HACKHIBCTBA", OCKINBKM IIPH NOPYLIEHHI TacMHMII
TenedPOHHMX MeperoBopis i HeOOTOPKAHHOCTI JKHMTNa 3a JONOMOIoK aygic-,
Billeo-CTIOCTepeskeHHA NOTepHinoi ocolu, IPIMo He 3alonileTbed hisiuHe
HacHIBCTBO B TPagHULIFIHOMY POSYMIHHI KpMMIiHAIBHOTO Npasa. Ane 3 BHKO-
PHMCTAaHHAM ClelialbHUX MACTYXOBYIOUMX, MINIMAOAKYHX NpHCTpolE BioOy-
BAETHCA TeKOTu IMHboKe BTOPrHeHHA B IPUBaTHe AKMTTA OCODH, 1Ie aKTni-
HO € HaCIGCTBOM Hall BUTBHOK BOMEK) NKOMHH, alle B IPUX0BaHif opMi.

He spaxaroun Ha HaApHICTE B KK VkpaiHu BIOOOBITHUX HOPM, CyOOBa
HpakTUKa POSINALY KPUMIiHATBHUX COPaB 3 BHILEBKa3aHUX 3MOYMHIB OOCTaT-
HbO MaTa. OOHICK 3 NPUYMH TaKOTO MOTOKEeHHA € HeNOCKOHATICTE 3aKOHOIa-
BYOI KOHCTPYKLIT He3aKOHHOTO IPOCTYXOBYBAHHA TeredDOHHMX MeperoBopis i
ayio-, Bileo-CIOCTEPEKeHHS 32 XKITIOM, a TaKOX iHIIMX HOPM, IO BIUTHEA-
I0Th Ha Keanidrikallio.

JMCKYCiTHMMI  3aTMINAITECS  [TMTAHHA, TOB'A3aHI 3 KPMMiHalTbHO-
OpaBoBoIe KBamidpikalli€lo migHb, IO MOPYIIYIOThH TAEMHMIIO TermedPOHHMX
HEePeroBOpiB, HEIOTOPKAHHICTE JKITIA, a TakOXK TAEMHHLIO MPHBATHOTO KMT-
TA. TakoX CIIPHUMM € CHTYaLil POSMEKYBaHHS He3aKOHHOTO IIPOCIIYXOBY-
BaHHA TenedhOHHMX MeperoBopis abo aymio-, Bigeo-cHocTepekeHHA 3a KHT-
OM, 30ifcHeHi 0coBOI0 3 BUKOPHCTAHHAM CBOTO CTY:KGOBOro CTAHOBMILIA, Bil
IHIMX CTyACOBMX 3MOUYMHIB (30KpeMa, BiJ IIOBAKMBAHHA | NepeBMleHHA Io-
camoBHX MOBHOBAXKEeHb). KpiM Toro, BpaxoBYIOUM TeHOeHLI Mo iHTerpallii i
BCe 3pOCTAOuy polb €BPONECHKOro Cyay 3 IpaB MEIUHM, NPAaKTHYHO He
Gyno mpoeedeHO DOCTKeHHA B YKpaiHi Ha BIONOBIOHICTE BHMOTaM CBpPO-
nefickkol KoHBeHIIT HMHI YMHHOIO YKpailHCPKOIC 3aKOHOOABCTERA, IO Iepen-
Bauac NeraibHi MOATIMBOCTI MPOBedeHHA B OOMeKeHMX BHIATKaX MPOCTyxo-
BYBaHHA TeNlechOHHMX IePeroBOpie, aydio- i Bideo-criocTepe KeHHA 3a KHTIOM.

Hna Tounimwol keanidikalil He3aKOHHOTO ayIic-, Bideo CIoCcTepeAeHH:
34 KUTIOM, e NPOHMKHEHHA B KHTIIO - Ile He CaMOLiNh, a IMIe cnoci® Hesa-
KOHHO 3i0paTi indropManino npo NpueaTHe KUTTA OCO0H, a TAKOXK 3 METOI
YCYHeHHA NpoGlieMiy, OB A3aHOL 3 posMeXyBaHHAM oT. 182, 4Ka nepenBauac
KpHMMIHATbHY BIINOBIDANBHICTE TITBKH 3a He3aKOHHe 30MpaHHA, 30epiraHHA,
BHMKOPHCTAHHA abo NollpeHH:A koHdimeHUiMHOT indopMallii npo ocody Ges
i srogm abo nompenns miel indopmauii ¥ nyGmivHOMY BMCTYIN, TBOpI, 11O

202



BICHHMEK
JlyranceKOro AepaKaBHOrO YHIBEPCUTETY BHYTpilHix arpas iveni E.O. [limopenka
CnenianeHME BHOYCK Ne 5-2011

nyGmivHO OeMOHCTpYeThCd, UM B 3acoBax Macosol iHdopmanii i cr. 162 YK
VKpailu, AKa B CBOIC 4epry Nependadac KpUMIHAIBHY BiONOBIDaNbHICTE Tinb-
KM 33 He3aKOHHe MPOHUKHEHHS OO KHTIa UM OO iHIIOro BOTOOIHHA 0coBH,
He3aKOHHe NPOBeleHHA B HHMX Oy UM OOIIYKY, a TaK CaMO He3aKOHHe Bl-
celleHHd 4 iHIN Oil, MO DOPYIUYIOTh HEOOTOPKAHHICTE KHUTIa I'POMAdH,
BBAKAEMO, LI HeobxigHo Gyno 6 momoenwurn ¢T. 182 KK YKpainu sacTiHOK
gpyroi, e 6 Byno godaHo OB keatichikyloui o3HakK - "3 MPOHUMKHEHHAM B
Huro”, “spivicHedi c1ykOGoBoO ocobor". TpakTyeaHHS OAHOI! CTATTI NPONO-
HyeMo HacTynHe: "Ti & caMi Ail, BIMHeHHI cnyK0oBoie ocoboro abo nov asaHi 3
He3aKOHHUM ITPOHMKHEeHHAM B KHTTI0 alo iHIle BonomiHHg ocodu”.

Takox BpaxoByHO4M BUILIEBHMKNIaOeHe, BBAKACMO 3a HeoDXITHe JOIoB-
HeHHA 4. 2 ¢T. 163 KK Ykpainu, B fAKilt 3akpiniedi keanidikyroui osHaku Ho-
PYLISHHA TAEMHHWIL TUCTYBaHHA, TelledpOHHUX pPOSMOB, TenerpadhHol Ui iHIoT
KOPeCTIOHIe I, 110 DepedalorTbed 3acobaMi 38'm3ky alo depes KOMITOTep, a
camMe; "BuineskasaHi gil BUMHEHHI IOOC JepskaBHMX 9M IPOMAIChKHX TiATiB,
a0o puMHeHI CTyADOBOIO 0co0oIe, a0 3 BMKOPHCTAaHHAM ClelianbHIX 3acobiB,
NpU3HaUeHHX [ HelTIaCHOTO 3HATTA iHdopManii” me onHicro kBamidikyro-
4oIC 03HaKo, a came: "Ti cami Oil, 30ificHeHi 0cob0I0 3 BMKOPHCTaHHAM CBOTO
aTy:KOOBOTO CTAHOBMILA", TPaKTYBaHHA JAHOI CTATTi 3Bydano O Tomi TakmM
guHoM: "Ti cami aii, 30ificHeHI IOTO JeprkaBHUX 9M IPOMagChKHX OIiAIiB abo
anyxBoeoto ocobon afo ocoboro 3 BUKOPUCTAHHAM CBOTO CTyKG0BOTO CTAHO-
BHILA, a00 3 BUKOPUCTAHHAM ClleliaZbHUX 3ac0biB, NpH3HaueHUX 1A HeTmac-
HOTO 3HATTY iHopMalii.

HeoBxinHicTe BNpoBamKeHHS BMIIEEKA3aHOTO OONOBHEHHA 4. 2 ¢T. 163
KK Ykpalnu o0I pyHTOBYETHCA THM, IO BHXOOATH 3 OYKBA/IBPHOTO TNy Maue HHA
KpuMiHansHOro Komekcy YKpaiHM, O 3aKoHOTABUMM POpPMYTIOBAHHIM
"ocoba 3 BMKOPHCTaHHAM CBOTC CIyAGOBOTO CTAHOBMILA" Cil posyMiTH He
TinekK cy® eKTie mMpuBeleHnx B OpuMiTHi cT. 364 YK Vikpafau, ane i iHmmx
oci® - cTyADOBLIB, IO BUKOPHCTOBYIOTE CBOE CIyAOOBe CTaHOBMIIEe. CKOpHC-
TATHCA HATAHUMI 110 CTy:KGi MpaBaMit i MOATHBOCTAMM 114 ITPOBEI¢HHS He-
3AKOHHOTO MPOCTYXOBYBaHHA Tened?OHHIMX Neperosopis He3akKOHHOTO aygio-,
BilleO-CTIOCTePesKeHHA 32 XMTIIOM MOKYTh He TiTbKM Nocatosli abo cy®'exru
cT. 364 YK Yrpaiau, 1o 3aliMaroThb, 9K IPABIIO, BIONOBOANEHI DOCTH, ale
TaKOK i pamosi cnyGoBIi, HanpHiTam, TermedPOHICTKa, TOMY BiINOBIDATbHICTE
3a BUMHeHHd MONiGHMX 3MOUMHIB BUILIeBKasaHMMM ocoBaMM NOBMHHa GyTH
KBanidpikoBaHOIO.

Bei eminepnknageHi sMiHH Ha Hallly JYMKY, HeoOxiOHi, OCKiTBKM iX BHe-
CeHHA 00 3aKOHOOABCTBA YTOTHHTE 1 gudpepeHlioe BignosiganbHICTE ocib, mo
CKOITH 3TOUMHM IMTPOTH ocoBueTix ceobon i npas MOIHHM, 3po0HTE TO3UTHE-
HM¥ BILTHE Ha DPUIMHeHHA | IONe pelAeHHA JOYMHIB MogibHore pony.
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A.B. Jenmncosa

KYPCAHT «paKkyIBTETY TITTOTOBKH CTITIHMX
(yeancektit deparadniin yHifepoimenn
Enympinmix cnpad iveni E, Q. Hidopenra, Vipaina)

moao BM3HAYEHHA IMTOHATD "IHIOE ITPHMMIIITEHHA
UM CXOBHUIIE" Y KOHTEKCTI 3JTIOYMHIB INPOTH BJTACHOCTI

PopMyBaHHA B YKpalHi JeMOKpaTHIHOI NpapoBol JepAkaBH Nepenbadac
BCeOIUHMI 3axKCT Npas i cBodon KOoKHOTO rpoMamsiHiHa. Koncrutyuia Yipa-
THH (cT. 4]1) rapaHTye, IO KOXeH Mag IMPaBo BOMOOITH, KOPHUCTYBATHCE 1 PpO3-
HOPALAKATHCE CBOCK BacHICTIO. HixTo He moxke OyTu nporunpasHo nostas-
TeHu Npasa BIacHOCTL

3nounHM NPoTH BAACHOCTI (KpadixKa, rpadiK, posbif Ta iHmmi) nocara-
I0Th Ha BaAUIMBl cpepu SKMITETINBHOCTI TPOMaIAH Ta KpaiHi. BoHu saBxou
3aiManM Ta 3aiMaeTh ¥ Hall 49ac iCTOTHe MicIe ¥ CTPYKIYPl 3MOYHMHHOCTI B
Vkpaisi [1, c. 44].

Buxooaam 5i 3MicTy KpUMIHAIBHOTO 3aKoHy (4. 3 <1 185, u. 3¢T. 186, 4. 3
cT- 187 )}, KpagbKka, rpabik, a piBHO i po30ifl MOKYTE BUMHHUTHCA 3 MPOHMK-
HeHHAM ¥ JKUTIC, iHIle NpUMINIeHHs Yu cxobrile. Ha cvorogHi y YuHHOMY
KK ¥Ykpainu, a came y Pozgini VI "3no4umHu npoTH BracHOCTI", HeMae MpAMOTo
O3 ACHeHHA LMX NOHATE, L0, Ha HALIY TYMKY, CTBOPIOE IeBHI TPYOHOLII 11
nponecy Keamidikamii. 3eepHYBIIMCE T0 MOTOAEHD (HINMX HOPMAaTUBHMX aK-

TiB, MM CTaBUMO 33 MeTY HaTaTH OCHOBHI pO3' ACHeHHA MOHATE "AMTIo”, "iHIle
npuMinieHnsa”, "cxopuiie", Mot ¥ noganbIoMy NpaBo3acToCOBYBal He JOMyCc-
KAB IMOMWTIOK I1ifI, 9ac KbaTichikallil HigHb BIUHHMX.

Ilin nopyleHHAM HeOOTOPKaAHHOCTI AMTNA, IHIIOTO NPUMIIeHHA 1M
CXOBMILIA CTif POSYMITH NPOTHUIpABHE TacMHe abo BIIKpHTe NPOHMKHEHHA B
qyKe KHINQ, iHIle NpUMINIeHHA YM CXOBHILe Oe3 3rofy BlacHMKa Ha Taki gl
abo ecyleped 3aKoHY.

BinnoeigHo mo ¢T. 379 LIMeinkHOrO Kogekcy YKpaiHu KHTIOM PisiuHOl
ocobu € KUTIOBHMI OyOMHOK, KBapTHpa, iHII NpHMIlIeHHA, NpU3HadeHl Ta
OpHAaTHI O7A NOCTIMHOTO NpoAMBaHHA B HuX. [lif KuT/aoM y KHINOBOMY
Hpaei pO3YMIKITE He TiBKM KMTIOBI (¥ TOMY YMCT GaraTokBapripHi) SyauH-
KM i Jadi, Dpy3HadeHi O MOCTIRHOTO NPOXWBAHHA, a 1 BiTOKpeMIeHi KBap-
THUPH Ta iHIMH i30TEOBaHI IPHUMIIeHHd (HATPUKTAN, OKPeMi i30MboBaHi KiMHa-
TH B KBAPTH pax), I'Y PTOXUTKY, SYIMHKH-iHTepHATH, cllelliaTeHi OYIMHKH O/
rpoMalidH MOXUIOTO BiKY W iHBANMIIE Ta iH., IO 3apecCTPoBaHi B TePKaBHHMX
OpraHax fAK }KUTIOBI IPUMIIlIeHHS.

Kpuminaneta ¢popMyna "HpOHUKHEHHA A0 KMTNA, iHIIOTO TPUMIITe HH
Yl CXOBMIIA" CBITYUTE PO Te, L0 KHUTIO TAKOXK € BONOOiHHAM ocolbu. To o
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* TakKe € "iHIIe NPHUMILIEHH] Y CXOBMIIE", 10 AKOTO He TOMYCKAeThCH POHM-
KHeHHA? CxoBMIlle MOkKe BHSHaUaTHCA AK OUTAHKA TepHTopil, BiopedeHa 1/d
nocTiiHero abo TuMYacosoro 3GepiraHHg MaTepiaTbHUX IHHOCTeN Ta ofnan-
HaHa Oropo#ero abo TexHIUHMMHM 3acobaMu UM 3ade3lleveHa IHIIOK OXOPO-
Howo [3, ¢ 57]. LIMM MOHATTAM OXOILTIOKTECI TAKOK NepecYBHI MaBkKM, pe-
pproxepaTopH, KOHTefiHepH, ceFidu ¥ TOMY NOmiSHI cxoBMIIa. BMIAaEThCIL. IO
MOBa Hde IPO CXOBMILE, 9Ke € MeBHOK MepelIkofok abdo 3aBopoHow Nd Bi-
TBHOTO AOCTYITY OO MaliHa cTopoHHIX ocid. ToMy moHATTAM "cxoBMile" oxoll-
TIOKTBCA W Ti OITAHKM TepuTopil, o o0HeceHi OropoXelo (CTiHa, mapkaH To-
10) i NepelllKOMLKAIOTE BiNEHOMY DOCTYITY CTOPOHHIX oci® Mo MaliHa, fKe 3Ha-
XOMMTBCA 30 OTOpO/kKer ado 3akpuro y Oyprax, nucrepHax. HuM Moxe Gyt
MicIIg Ha BIIKPUTOMY HOBITPi, Ae cKIageHo MaliHO, AKi 3abesnedeHi 0XOPOHOK.

[MonarTa "nNpuMillleHHA" BKIIOYaE pizHOTO poay Oydiemi, cnopyou, aki
NpusHaueHi OnA posMillleHHA Togen abo MafHa [2, ¢ 107]. TTio mpuMilieHHg M
Tpeba posyMiTH BHYTPIIIHIC 4acTMHY Oyaieni abo cnopydwM, #AKI HanekaTh
MNpUBaTHIA 0cobl, JepXkabl, KOMeKTUBY YU iHIIMM OpraHizaliaM, ¥ AKMX SHaxo-
OuTECd, 3BepiracTecd alo oxopoHdeThed MawHO. Lle mMoxe GyTu saBon, ckiam,
TBOX, MaWCTepHH, mex, Kopabenb, oWlamHUi OaHK, My3efl, MarasuH, TeaTp,
roTelb, HABYANBHUI 3aKTaf, Ta iHII cny:kGoei ui BMpodHIMI NpHMilTeHHs.

Ha nigcraei BHiesasHaUeHOTO, BBAKAEMO 3a HeoDXiTHe 3aKOHOOABUMMA
IBOPOT “KUTIIO, iHIIE MPUMIIIEHH YM CXOBHMILE" 3MiHUTH Ha 3BOPOT "KHUTIO
ado iHIe BOMONIHHA", TaK AK, Ha Hally OYMKY, HUM ONOIUTIOSTBCA BCe Hepy-
xoMe MatiHo Ges BUHATKY. OTXe, Ha HALOY AYMKY, Ii0 "iHIIMM BOMOTiHHAM"
ocoBH ¥ KpUMIHATBHO-TIPOLIECYATBHOMY POBYMiHHI C1if, posrnAgatic 1) eci
NpPUMIIIeHHs, KpiM AMINa, AK HanexaTk oco0l Ha Ipak BTacHOCTI; 2) Bel pedi,
4K HalexaTb 0co0i Ta 3HaXOMATLCA B KM UM noza HuM. TTig "iHmmm somno-
JiHHAM" 0coOM NOTPIOHO TAKOAK POSIMAIATH i 3eMMIC, i Bomy, i /1ic Ta iHIII Ha-
callKeHHd, TPaHCIOPTHI 3acobi Ta Syk-AKe iHIlle MafHO, AKe HaleXMTE 0000
Ha IpaBi BIacHOCTI-

AHanisyroul Bee BUILECKA3aHe, BBAXKaEMO 3a TOLINEHe OaHi pos' SCHeHHS
BBeCTH Ao npuMiTkM go <. 185 KK Vkpainn. Ue gossonuTh He OOmMycKaTH
TIOMIOK P KeaidhiKallii 304 MHHWX TiAHE.
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TEOPETHUYHI NTPOBTEMM KPHMIHAﬂbHQI BIANOBIAATBHOCTI
3A HEBUKOHAHHA AKTIB KOHCTUTYLIMHOTO CYAY VKPAIHM

[TpoGnema HeBUKOHAHHA al0 HeHATEKHOIO BUKOHAHHA akTie KoHcTwTy-
uifiHoro Cyny Ykpainu (1ani - KCY) € 1ocuTh Gomiovolo 0714 Hallol JepxasH i
LA npobieMa yCKIaTHIOETRCA 12 11 BiOCYTHICTIO B YKpalHi AicBoro MexaHisMy
NPUTATHEeHHA 3a L2 AC PHIWMYHOL BIIIOBIIABHOCTI.

Taka BIONOBIIAMBHICTE MOke OYTH BCTAHOBIEHA OKPeMHMM 3aKOHOM, B
AKOMY C7if, nepealaunTi KOHKPeTHI BUIH i IOPAIOK NPUTATHeHHA OO0 I0pH-
JWIHOI BIINOBIIANbHOCTI 38 HeBMKOHAHHA <yaobHx pilleHt KCV, a Taxox
Moxke OyTn nepenbadeHa HopMami KpuMinaneHoro Komekcy (gani — KK) un
Konekcom npo agMiHicTpaTHBHI npasonopylleHHA. B YkpaiHi nmogiGxus 3a-
KOH LlIe He NPHUHATHF, aIMiHiCTpaTHBHa BIONOBIIaNbHICTE 32 HeBMKOHAHHA
piment KCVY 4MHHMM 3aKOHOTABCTBOM He BCTaHOBNeHa. Hatowmicte, B KK
YKpaiHd MicTHTECA KPMMiHANBHO-TIPaBOBa TapaHTid JOTPUMAHHA CYTOBHX
aKTie.

Crt. 382 KK ¥Ykpailnm nepepgGaiae KpuMiHaTbHY BiONOBAAMbHICTE 3a
VYMHMCHe HeBUKOHaHHA CY:K00BOK 0coG0I0 BUPOKY, PillleHHHA, YXBall, I10cTa-
HOBIH CYIY, IO HaBpami 3akOHHOT CHTH, al0 MepellKOMKaHHA 1X BUKOHAHHI.
MorpibHo 3a3HAYMTH, 110 3aKOHOMABYA KOHCTPYKIA L€l CTATTi XapaKTepi-
3Y€ThCA HeTOCTAaTHEOK MOBHOTOK i TOUHICTIO. Lle 3yMOBNIOEThCA BiICYTHICTIO
po3'acHeHb [lnenymy BepxoHoro Cyny YKpaiHM 3 OWMTaHb 3acTOCYBAHHS
crarTi 382 KK Vkpainy, a Takok BiOCYTHICTIO Y3TOmKeHOI MOSMILT BUeHMX
IIOT0 TAYMadeHHA THCIIOSHILT BKazaHO! CTATTI.

OnHi agTopH, B Ylchi 9K MenbHuk M.1L Ta XaspoHiok M.1. sizHatoTs,
IO HiT NOHATTAM cyay B cT. 382 KK posyMinoTeea eci icHyoui B YkpaiHi cymy,
AKi BXOIATE OO CYOOBOI cucTeMit YkpaiH: KCY Ta cym saranbHO! IOPUCIMKIIIT,
OIHAK BKA3YIOTE Ha Te, IO HeBUKOHaHHA pillieHs KCY muM cKIamoM 3ModHHyY
He OXOIIMIOETECH, AapTYMEeHTYIOUH Lie THM, 1o pillleHHa KCY MaloTh xapakTep,
CXOXKHMIT Ha HOPMaTHBHO-TIPaBOBHIA, a TOMY "HOPMa IpPO BiINOBUIATEHICTE 32
HeBUKOHaHHA pilleHHd KCY He MOke icHyBaTH Tak caMo, 4K i HOpMa IIpo
BIOMOBITANTBHICTE 3a HEBMKOHAHHA 3aKOHY UM iHILIOT0 HOPMaTHBHO-IIPABOBOTO
akTa, 00 iHaKIlle IMPaKTHYHO BTPAaYacThCd CeHC B icHYBaHHI yoix iHIIMX cTaTer
Ocodnueoil yacTial KK [1, ¢ 1019].

Cxoxol Touku s0py JoTpuMyeThea | UumGanicrin T, AKMA, 3Bakaiodu
Ha HaOmwkeHicTh akTie KCY 0o HOpMaTHBHO-NIpaBOBUX aKTiB, 3a3Hadae, 10
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peanizallia pimieHs KCY He BuMarae crnenianbHOI IpolenypH, a IOBHMHHA
3OIFICHIOBATHCA ¥ TOMY K IIOPAOKY, LIO i peanizallia 3aKCHIB Ta MiT3aKOHHHMX
HOPMaTHBHO-IIPABOBHX AKTiB [2, ¢. 27].

[HIni aBTOPM 30BCIM BUKTIOYAICTD 3abe3NedeHHA peanizalil pimens KCY
KPHMMIHATEHMM 3aKOHOM, HABITE He MOKPIMTOIYM CBOK) MOAUINKD dKHMHCE
apryMenTam¥ [3, ¢. 323].

IMorpiBHo BIOMITHTH, IO BiICYTHICTE MPaKTHKM 3 POSTIEAY CIpaB Ipo
HeBUKOHaHHA CIykBoBuMK ocobamy pillens KCY e He cBIOYUTE IO Te, IO
LA CTaTTA HalileHa Ha 3alesNeueHHA peanizallii cyooBMX aKTiB, NPHMIIHATHX
BHMKTIOUHO B MOPAAKY IHBiTBHOTO, FOCIOIAPCEKOr0, aAMiHICTPaTUBHOTO, KPH-
MiHATBPHOrO CynouMHCTBA. La ofcTaBMHa € CBiTYeHHAM TOTO, IO B YacTHHI
sallesneueHHd BMKOHAHHA CTyX00BMMHM ocobamit pilleHs KCY HapiBHi 3 ak-
TaMHu cydi saranbHOI pHcoukiii cT. 382 KK €, Ha &anb, HoMiHATBHOIO

Binelll OpUAHATHOK € NOSHLiA pociicekix BueHux lopermika A.C. i
Jobanoeol J1.B., AKi HanomAraloTy Ha TOMY, LIO CTaTTA, AKOI NepeldadacTbes
BIONMOBIOANPHICTE 3@ HEBMKOHAHHA BUPOKY CyOy, PILIeHHA Cydy 4M IHIIOTO
CYOOBOTO aKTa, CIYKHTE OXOPOHI CYCHiMTBHMX BiJHOCHH, LIO 3ale3leuyioTh
3ArambHOOGOR A3KOBICTD CYOBHX aKTiB, K BMHECeH] B MOPAOKY CYTOYHMHCTBA
GYyOE-4KOTO BUAY: KOHCTHTYLiAHOTO, KPMMiHATTEHOTO, IUBLUTEHOTO Ta anMiHi-
CTPaTUBHOTO [4, ¢. 394).

IMpoananisyeaemm  Teker camoi o, 382 KK, BeraHoBmoemo, o
BiONMoBiganeHicTe 3a 4. 1, 2 miel ¢TaTTi Hacrac ¥ BHIOAIKY HeBMKOHAHHA
pillleHHd TTHIIe OTHOTO OPraHy Oep:kKaBHO! BIAOM - CYOY, OO KOMIETeHLl
AKOTO BXOOWThb 30iACHeHHA NpaBocynad. JTocTinuein 38'430K Liel cTaTri 3
IHIIMMM HOpMaMU TIpaBa, MOKHa NepeKOHATUCA ¥ MPaBMIBHOCTI OCTaHHBO
nozuii [TinTeepmkeHHAM HBOMY € 4. 2 cT. 1 3akoHy Ykpainu "Ipo cymoycrpin
VKpainu”, AKa Oporosiolllye, IO CyAOBa BAafda pPealisyeTbcd LIIAXOM
aMificHeHHd Npabocynnd ¥ GopMi HMBLTEHOTO, TOCMONaPCEKOro, auMiHicTpa-
THBHOTO, KPHMiHAIBHOTO, @ TAKOAK KOHCTHTY IIHOTO CYIOYHMHCTEA.

Cig sasHaUMTH, IO Hal, po3pOOKO0 OMCHIOSHILT i€l CTaTTi 3aKoHOma-
Bellb OcODMUBHMX 3yCH/IbL He JOKIaTas, OCKITBKM BoHa 0es CyTTeBHMX 3MIH MO-
Tpammia 3 KK 1960 poky (crarra 176-4) v KK Vkpainu 2001 poky. | me sea-
HAIOUM Ha Te, IO CYOOBa CUCTeMa 3 THX Yacie KOPiHHMM YMHOM 3MiHHMIAacH,
ocKineKH B 1996 poui B YkpaiHi Oys 3anposamkeruft KCY Ak opraH KOHCTH-
TYIIAHOT KOPHCT MKLIT

[TpriiMaroun OO0 yearM Bee BHIIPHaBedeHe, LIMKOM TOTiMHOIO € Bil-
CYTHICTb pAaKTHKH LIO00 pOIM4ny Clpas Mpo HepHkoHaHHA akTie KCY. Kpim
TOTO, Cy0'eKTaMM, AKMM aOgpecyeThcsad BMKOHaHHA akTis KCVY, mepepaxkHO €
BHMILI OpTraHM JepXaBHOI Bladu Ta Mocamosi ocoll, IO YOKIAAHIOS BCTAHOR-
TeHHA MOPAOKY I YMOB IX NpWTATHeHHs 10 BignosidanbHocTi Lle Takox He
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CrIpude ONHAKOBOMY IIPABOPO3YMIHHIO i MpaBosacTocyeaHHIO craTTi 382 KK
VKpainu.

Cy6 exroM snounny, nepenBauenoro crarrero 382 KK Ykpainu, € nuile
cnyxbopa ocoba. 3rigHo 3 [IpuMiTkon 1 go cratTi 364 KK YKpaiau cnyxbo-
BuMM ocoBamit € ocobu, 9Ki DOCTIMHO UM THMMYAcOBO 3MiACHIOIOTL (hYHKILII
NpefcTaBHMKIE BIagyu, a Takok OOIFIMAIOTh MOCTIFIHC YM THUMYACOBO Ha
MM PHEMCTBAX, YCTaHOBaxX UM OpraHizallifx HesalexHO Bil (popMM BIacHOCTI
nocafy, TMOB'93aHI 3 BUKOHAHHAM  OpraHisallifHO-pOSIOPAIUMX UM
aTMiHICTpaTHBHO-TOCIIONA pChkix 000 A3KiB, a00 BUKCHYIOTh TakKi 00OB A3KH
3a cHOeliaTbHUM MOBHOBaKeHHIM. HaToMicTh, BHMIIMMM OpraHaMM OepkapHOol
BIany, AK 30008 A3aHI BUKOHATH pillleHHA abo BUCHOBOK, HamvacTile € Bep-
xoBHa Papa Ykpainu, [Npesugent Yipaiau, KaGiner MinicTpis Ykpainu, Bep-
xoBHa Paga APK Ta iHri.

HactynamM kpokoM Oyhde DoCTIKeHHS MOMTMBOCTI NPUTATHEHHHA 3a-
3HaYeHMx Cy0'EKTiB 0 KpMMiHATBHOI BiONOBLIa/IbHOCTI 38 HeBHMKOHAHHA aKTiB
KCy.

BepxoeHa Pama YkpalHU € €IMHMM OPTaHOM 3aKOHOTABUCH Blami, 0o 1i
CKTagy BxogaThk 450 HapogHux genyTaTie YipailHm [lpesument Ykpainu €
IIABOK TepoKaBl i BUCTYIAE FapaHTOM NepKABHOIO CYBepeHiTeTy, TepHTOpi-
anpHOI HiMicHOCTI YKpalHy, gogepaxanHa Koncrurynil Ykpalnw, npae i ceo-
Son, MOOMHK i rpOMaNAHKMHA, Ha BeCk Yac BUKOHaHHA MMOBHOBaKeHE KOPHCTY-
€ThCA MpaBoM HegoTopkaHHocTL. Kabiner MiHicTpis VKpaiHu € BulllMM opra-
HOM ¥ CHCTeMi OpraHiB BMKOHaBUO! Blagu. BigmoeimHo no cratri 6 3akoHy
Vipainu “IMpo Kabiner Minicrpie Ykpainn" no cknany KaGinery Minicrpie
VKpainu exoaare [lpeM'ep-minicTp Vipaiuu, [lepomi pine-npem’ ep-MiHICTp
Ykpainu, eine-npeM’ ep-MiHicTpH Ta MiHicTpu YKpainn. BepxoeHa Paga AsTo-
HoMHOI PecnyGrikm KprM € npedcTaBHMUOBKMM OpPraHoM  ABTOHOMHOI
Pecny®nixku Kpim. 3rigHo 3i ctarTelo 4 3akony Ykpainu "TIpo Bepxoeny Pany
AsroHoMHol PecniyGnixku Kpun” Ti cinan, mopistioe 100 genyrartib.

BepxoeHa Pama Ykpainy, KaBiner Minicrpie Ykpaiau i BepxosHa Pada
AsroHoMHOI PeciyGnixn Kpum € KomerianbHuMM OpraHaMiM JepKaBHOI Ba-
au. e yHeMOXTHETIOE NPUTATHEHHS LMX Y0 eKTiB 10 KpMMiHATBHOT Bifl-
MOBIMANMEHOCT] Yepes Te, M0 UM He HARTOTOBHIIIHM NPHHIHIOM KPHMIiHATE-
HOI BITMOBIOATBHOCTI € OCODUCTHFL BAACHMW, NMepcoHi(ikoBaHMF xapaKkTep
BiOmosiganeHocTi. BinnosinansHow Moxke SyTH miale ocola, dka HOTO BUMHM-
ma cBOIMM JIIMM — B IBOMY CYTHICTb O8'€KTHMBHMX MeXK BiINOBIOAMbHOCTI, 110
BHMBOIATLCA i3 LbOro mpuHUMIy [5 ¢ 93] Takum uMHOM, KpHMiHaTbHA
BiONOBiTaNbHICTE IMX CYE €KTIE 30 HeBUKOHAHHA aKTie KCY BHIUTIOUaEThCA.

Cig sigMiTiTH, WO [TpesumenT YipaiHi 3a HeBUKOHAaHHA pilleHE KCY
MoOxke OyTWM NpHMTATHYTUA A0 KpWMMIiHaTbHOI BignosiganbHocTi. [lpore, me
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MOXKITHBE TiIBKH B pasi, AKILo Gyde cKacoBaHO MPABO HELOTOPKAHHOCTI IUTH-
XOM JOCTPOKOBOTO NPHMITMHEHHA WOro MobHoBaxkeHb. 3rigHo 3i ¢T. 111 Kon-
cTuTynii Ykpainu [lpesuneHT Moke OyTH yCYHeHMH 3 NOCTa B HNOPAOKY
iMmiumenty. Binnosinno go Pitmenmst KCY Bin 10 rpymomst 2003 poxy Ne 19-prn/
2003 iMITiUMeHT Y CMCTeMi KOHCTMTYLIHHHMX iHCTHMTYTIE 3a CBOCK) IPABOBOIO
NPUPOICIY € MO3ACYICBMM KOHCTUTYLIFIHMM MPOLLecoM, 3a SMICTOM AKOro
HNapiaMeHT ¥ pasi BuMHeHHd 3MounHY [pesumeHToM YKpaiHM MOXe 00CT-
POKOBO IPUIIMHUTH HOTO MOBHOBaXKeHHS, YCYHYEBILM 3 [IOCTA 33 BUMHEeHHS
HUM JepaxaBHOL 3pagm ado iHIIOre sno4wMHy. BTiM, Baromy ponb B yCyHeHHI
[MpesupenTa 3 NocTa B NOPATKY iMIIUMeHTY Bifirpae BepxoBHa pada YKpaiHu,
NpPUAMAaIOTH TPhOMa 1eTBepTHMH Bif 1l KOHCTUTYLIAIHOTO CKIagy BILIOBIIHe
PillieHHs, 10 BHKTHKAE MEBHI CYMHIBH IIOM0 HeBIIROPOTHOCTI KOHCTHTYLIFHOL
Ta, BIANOBIOHC, KPMMIHATBHOI BIANIOBIIATMHOCTI B pasi BamMHeHHA [IpesuneH-
TOM 30YHHY.

[MorpiBHo TaKoX BUSHAUMTH, 3a AKMX YMOB CIIyKB0Bi 0coBu MOXYTE Gy-
TH OPHUTATHYTHMH OO0 KpHMMIHATBHOI BiANOBITAMBHOCTI 3a HeBMKOHAHHA
piment KCVY. Tak, xpuMiHanbHY BiONOBIJaNBHICTE 33 HeBMKOHAHHA Pillle HHA
CyAy 3aralbHOI KPUCIHKLIL cnyxGosa ocofa Hece TiNBKM B pasi, AKILO A0 HEl
IBEPHYTO BUKOHAHHA BHMPOKY, YXBAlM, PIleHHS, MTOCTAHOBH CYAY 3aralbHOL
IOPUGIMELIL, Mo Hadpanu 3akeHHOI cumM, ado cnyxbosa ocoba, HagineHa
3aKOHOM NEeBHHMMHM NOBHOBAKeHHAMM ILOOO peamisalil BUMOr, AKi ¥ HBOMY
MicraTeed [1, ¢. 1019]. Lle Teepm:xeHHA € piBHOK MipOIO CIPAaBEIJTMBUM i IO
BHM3HAUCHHA YMOE NPUTATHEHHA 00 KPHMIHATBHO! BIINOBITATBHOCT] 33 HEBH-
KoHaHHA pimlens KCY. €n1Ho00 BIOMIHHICTIO € Te, 110 BiATOBIIHO 10 YMHHOTO
3aKOHOTABCTBA He iCHYE OPTraHy JepKaBHOI Blall, ClellialbHO YIIOBHOBa Ke-
HOro i 30008 A3aHOIO 3aKOHOM OO BUKOHAHHA uM 3ale3lleueHHA BUKOHaHHA
pimtens KCY, ockinbKu BoHIM, 30eBibILIOro HOCATE HOPMATHEBHHMIL XapaKTep, a
TOMY AYKe YacTo, AK i 3aKOH, CTOCYIOThCA IePCOHANBHO HEBM3HAYSHOTO KOIa
oci®. Ha BigMiHY Bif, UpOro, BMKOHAHHA PillIeHH: CyAy 3aranbHOl 10 pUGTHMKLIL
¥ TIeBHIFI CIIPaBi apecy€Thc KOHKPETHOMY <YO €KTY, AKHFI BH3HAYeHHH ¥ IbOMY
pimtensi. binpine Toro, 3akoHODABCTEOM MepenbadeHa MOATHBICTE IIPHUMYyCO-
BOrC BUKOHAHHA PillleHb LMX CYdiB OpraHaM i AepAaBbHOI BUKOHABUOT CyKDN.

[Min HepukoHaHHAM B cTaTTi 382 KK VkpaiHu posyMicTeed HesacTocy-
BaHHA Ty kB0BOK 0cobok NepenBadeHIx 3aKOHOM i CYOOBHM aKTOM 3aXOMiB,
HeoDXiTHUX N4 FOro BMKOHAHHA 3a YMOBH, AKILO C¥0'¢KT HeBMKOHAHHA 30-
SOB A3aHMH 1 MaE pearTbHy MOKTHBICTD BHMKOHATH LeFl CYIOBHA akT [6, c. 1003).
3rioHo 3 wacTHOK 2 cTatTi 70 3akoHy KCY B cBoeMy pillleHHI 91 BHMCHOBKY
MOKe 3000B'93aTH BIIOBITHIUA AepkKaBHUIT OpraH 3abe3slleduTH HOTO BHMKO-
HaHHS.

OTxke, KpHMMiHalbHa BiINOBiOanbHicTE c1yXkBool ocodu opraHy nep-
AaBHOI BIagH 34 HeBMKOHaHH: pilleHHA KCY moAummBea Tinbku 3a Ti€l yMOBH,
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AKIIO OPraH KOHCTUTYLiHOT IOPUCIMELIT HallPAMY afpecye 1 3abesneyeHHd
BHMKOHaHHA FOro pileHHA. OKpiM IBOTQ, HA HALlY AYMKY, MOKHA CTBePILKY-
BaTH, IO ¥ BUManky, komit KCY He cKopHcTaBcd CBOIM MPaBOM BHM3HAYMTH B
CBOEMY PillleHHi Hore SesnocepelHbOre BHMKOHABLA, a pillleHHA He OyIo BI-
KOHAHO, HaBiTk AKILO Ile MPH3BENO 10 CYCHUTBHO HebesNeuHHx HACTiaKe abo
CTBOPMIIC 3arpo3y IX HacTaHH:A, BIOCYTHIA cielianbHUA ¢y 0 eKT i, BIANOBIHO,
CKTlaf, 3nounHy, HepenbaueHmin craTtero 382 KK Ykpainu. MoKIHBicTE Takol
CHTYaLlil € 4CKPaBUM MPUKTATOM He3amoRNBHOCTI HOPMATHMBHOTO Peryir-
BaHHA MexaHi3My BUKoHaHHA piens KCY.
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T.KO. Koposina

CTYIEeHTKA

(yeancektit deparadniin yHifepoimenn
Enympinmix cnpad iveni E, Q. Hidopenra, Vipaina)

KPMTEPIi BIDMEXXYBAHHA OPIBHOT'O XV/IITAHCTBA
BIO KPMIHATIBHO KAPAHOTO

Takuii smouMH 9K XyliraHcTso Bye BIOOMMIA Ie 3a0OBrO OO IIPOTONO-
LIeHHA HesanekHOoCTi YKpaiHu. BusHaueHH:A xymirancTsa MM MokeMo noba-
yuTH AK B KpuMinaneHoMy kodekci (mani - KK) YCCP 1960 poky, Tak i B Ko-
JeKcax iHLIMX NOCTPamaHChKMX KpaiH Tak, HampuKIag, y KpUMIHATBHUX KO-
Oexcax Yxpatacekol CCP, Binopycekol CCP, I'pysuucekoi CCP nin, xynirancr-
BOM posyminuca "mil, Akl rpy0o mopylnyioTh IpoMadchKMI DOPANOK i Bupa-

210



BICHHMEK
JlyranceKOro AepaKaBHOrO YHIBEPCUTETY BHYTpilHix arpas iveni E.O. [limopenka
CnenianeHME BHOYCK Ne 5-2011

KAKTE ABHY HeloBary 0o cycninectsa” [8, ¢ 219, 298, 541]. V kpuMiHaneHOMY
zakoHonaecTBl Monpaecekoi CCP, Tatsifickkol CCP, Typxmencekol CCP 3a-
3HAYATOCA, IO "XYJIiraHCTBO - Le YMMCHI il 4ki rpyBo NopyIyoTs rpoMar-
CBKMI MOPATCK Ta NpabBHIa COLIATCTHMHOIO CIIBAMITA i, AK BUABIAITH
4BHY HellOBary 1o cycHinecTsa” [9, ¢ 136, 210, 528].

CroronHi srigHo 31 ¢r. 296 KK Ykpalnu nig xymiraHcTeoM posymieTbes
"rpyGe NOpylleHHY I'POMAICEKOTO MOPAOKY 3 MOTHBIB SBHOI HeNOBAarM JIO
CYCITBECTR, LIO CYIPOBOMKYETECA OCOGIMBOK 3YXBANTICTI) Ui BMHATKOBHM
uuHizMoM”, OgHak, nogiSHi Jil posyMiloThed Mg OpiOHMM XyTiraHcTBOM i B
AMMiHICTPATHBHOMY 3aKOHOTABCTBI, XOYa Ha HePIIMA MOTTAN Ii MOHATTA
cpopmyTboBaHi 308ciM mo-pisHoMy. 3rinno 3i ¢1.173 Kogekcy Vkpainu npo
aIMiHICTpaTHBHI NpasonopyileHHd (Jati - KYnAITT npibue xyniraHcTso - e
HelleH3y pHa MTafKa B IPOMafCchbKHMX MICIAX, oOpasnuBe YilIAHHA 10 IPOMaiaH
Ta iHmi mopidHi Ail, AKi NOPYLWIYIOTE TPOMaNCEKMT NOPAIOK i CTIOKIN IpoMa-
man" [5, ¢ 334].

Yepes HaABHICTE IITOI HM3KM OLIHOWHMX MOHATH ¥ ¢T. 173 KYnAII Ta
¢T. 296 KK YkpafHi BHMHHKaIOTE IIeBHiI TPYOHOLILI 3 NPHUBOOY BiIMeKYBaHHI
BIONMOBIDHOTC agMiHICTpaTMBHOTC IIPOCTYIKY Ta snounHy. [IpobneMa sakono-
JABUOTO BMKOPUCTaHHA OLIHOUHMX NOHATE € OOHICK 3 HAROiMBII AHCKYCiR-
HMX ¥ Cy4YacHii HayLi KpuMiHanbpHOTO Npaga. Bona pocnimxyeanaca SarateMa
BUeHHMM, 30KpeMa y npanax J1.€egokuMosa, B. Kyopasuesa, A. Haymosa, A,
Oropopgnuka, C. lanmyeHka Ta iHmx. ToMy B 11 <TaTTi MM SBepHEMO yBary
Ha npodeMy BINTMBY OIIHOUHMX NOHATE Ha BiIMeXXKyBaHHA OpiGHOro xymi-
TaHCTBa Bill, KPUMiHABHO KapaHOTo.

Ha crorogHimHif JeHb BIOMeKYBAaHHA pO3IA0aHMX adMiHICTpaTHBHOTO
OPOCTYNEY W 3MOUMHY 3IiAICHIOETECA 3a O3HaKaM I Ipy(ocTi nopylieHHd rpo-
MAOCBKOTO NOPAOKY, ABHOI HeOBaru OO0 CYCIITBCTBA, OCODMTHMBOT 3YXBANOCTI,
BMHATKOBOTO LIMHIisMY. ONMHAK BUKOPUCTAHHA TAKMX OLiHOYHMX TepPMiHIB ¥
aucnosuii 4. 1 cr. 296 KK Vkpainu Ges poskpuTTa Ix 3HaU1eHHA BHOCHTE IITTY-
TAaHWHY B PO3YMIHHSA O3HaK CKTAAIB BITIOBIIHMX I PABOIIOPYLIEHE.

[MTpobneMi BHsHAYEHHA OPHOMYHMX O3HAK XyMIraHcTEa, NepentaieHoro
cT. 173 KYnAITI, i xyniraHcrea, nepegSaderoro cT. 296 KK Ykpainy, y eiTuns-
HSHiA cpaxOBift TiTepaTypi IPUOITACTECA TOCTATHEO YBATH.

Tak, of ekTOM XyJIiraHCTBa BH3HACTHCA IPOMAIChKHN NOpaaokK. [Turanns
LIONO BM3HAYEHHA LBOTO IIOHATTA B HPaBOBIA NiTepaTypi € cripHumm. Tak,
B. Happoupkmsit ni1 rpoMaIchbKHMM MOPAOKOM POSYMic "CYCinbHI BITHOCHHM,
AKi CKIATNAKTECA O OOTPHMaHHA YWIeHAMH CYCIiTbCTRBA IPHIHATHX ¥ HBOMY
OpaBw Ta HOpM nosedinku” [10, ¢. 374]. B. JloMako Big3Hava€, 11O TPOMArICh-
KMIA TOPIIOK - "Ile KOMIUIEKS CYCHiMBHUX BITHOCHH, AKi 3afe3NeuyioTs HOp-
ManbHi YMOBH AKHMTTA TIOOEN ¥ pisHMx cpepax CyCHimbHO KOPHMCHOT DiANBHOC-
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Ti, COOKIHHUA BIIMOYIMHOK i JOTPHUMAaHHA IIPaBil MOBEIiHKHM B CYCIIITEHOMY
#MTTi 1 mobyTi” (4, ¢ 781]. Ilig rpomamcekum nopgakom B. Onedip eusHae
obyMoRNeHy noTpefaMi CYCIUTECTBa CHCTEMY BPerylbOBaHHMX IIPABOBHMMU Ta
IHIIMMP COMaNBHMMI HOPMAaMK BIDHOCHH, LIO CKIAOAOThCA Y TPOMAICBHEMX
MicIdx y mpolleci CIINKYBaHHA MIONel, i 9Ka Mac Ha MeTi 3abe3ledeHHd co-
KiiHOT 00CTaHOBKH CYCHIMBHOTO AAMTTA, HOpMaTbHUX YMOB OMA npadi i Bigno-
YHHKY THOOe, O TATbHOCTI JepsKaBHMX OPTaHiB, a TaKoX MONpHeMOTB,
YCTaHOB Ta OpraHizanin [5, ¢ 334].

Mu BBaKAEMO, LIO KOKHEe 3 IMX BH3Ha4WeHb Mac MpaBo Ha iCHyBaHHA,
OCKITBKH PO3KPHEAE TOCTATHBOK MIPOK) 3MICT POSTIAIAHOTO TOHATTA.

KVnAIl opnieto 3 paxTiBix i 000B A3KOBHX O3HAK 00 €KTUBHOI CTOPOHU
XVTTAaHCTBA BHSHAEC FLIACHEHHA MPOTHIIPABHMX A ¥ IPOMAICEEKMX MICIAX.
HasBHICTE O3HaK 3MOYMHY XapaKTepU3yeThcd IX BUMHEHHAM HK ¥ IPOMaCh-
KOMY MicILi, Tak i 3a BIDcyTHOCTI cTopoHHIx oci®. ¥ or. 1 3akony Ykpainu "TTpo
3axX0OU MIOI0 MONepeKeHHA Ta 3MeHIlIeHHA BXKUBAHHA TIOTIOHOBHX BUPODIB |
IxX IIKIUTHMBOTO BIUIMBY Ha 3MOPOB'A HacemeHH:" Big 22 pepecws 2003 poky
TpoMafchKe Miclle BM3HAYaeThCd 4K "dacTHHa (YacTuHM) Oyob-axkoi Gynmiemi,
CIOpyAM, AKa JOCTYIOHA abo BiOKpHTa /I HaceleHHA BUILHO, YM 3a 3alpo-
IeHHaM, aBo 3a ATy, NOCTIAHO, HepiodM4HO abo Yac BiO 4Yacy, 30KpeMa
i 13071, a TakoK mifgseMHi nepexony, cragionn” [2]. OgHak BTHMHEHe OTHe ¥
Te X TidHHA ¥ 3a3HaUeHMx BMILE MiCIAX MOXKHa KBallichikyBaTH 4K 3a ¢T. 296
KK ¥kpainu, 1ax i 3a <. 173 KYDAIL [ TyT e moTpiGHo aHamisysaTi iHimmi
CKTIaJ0Bi 3TOUMHY.

O6'cxkTiBHa cTopoHa xyniraHcrBa B KK YipafHm He KOHKpeTHz0BaHa,
Tak caMo 4K i B KYNAII nepenik gifl, 110 CTAaHOBMATE XyMiraHCTBO, He € BIep-
NHHMM. 3a KPUMiHaTEHHMM 3aKOHOOABCTBOM 0B0B' A3KOBOK O3HAKOK LILOTO 3710-
YMHY € BUMHEHHA JiAHHA, AKe NONArac b rpy0oMy HOpyIIeHHI rpoMafchKoro
TOPANKY, AKe CYIIPOBOIKYETCA OCOBTMBOK 3YXBAITCTIO Y BUHATKOBUM -
HizMoM. OOHak, He 3pO3yMITO, IO MOKHA BBaKaTH IPybICTIo, 3yxBamlicTio Ta
HisMOM. [TPHPOIHO, O B KOKHO! TIOTHHM € CBOA TOUKa 30PY 3 IOTO Mp-
Bony. OnHaK 1A 3aKOHOOABCTBa 1@ HelPHUMAHATHO, OCKITBKM B 10 PUIMYHINA
HOPMi O3HAKM I PaBOIOPYILIEHHA TOBMHHI Gy TH YiTKO ChOPMYITBOBAHMMM.

Y nocranoei nnenyMy BepxoeHoro Cyny Ykpainu (Dami - BCY) sazHava-
€TBCA, 1O IPyDicTh MOPYILIeHHA IPOMaNCHKOrO MOPAIKY BU3HAYAETHCA 3 ypa-
XYBaHHAM Miclld BUMHEHHS XYMTAHCBKMX i, X TPUBATOCT, KiMbKOCTI 1 Xa-
PAKTePUCTUKKM NOTEPIiTMX, CTYIeHA NOPYIUeHHA IXHIX HpaB Ta 3aKOHHUX
iHTepecie. B ropHMOM4HIA TiTepaTypi 3 IMX NUTaHE € pisHi Toukl 30py. Tak, Ha
AyMKy Il. MaTuinescbkoro, JiAMH, MIC Ipy0o NOPYLIYKRTE TPOManChKHI HO-
PATOK, € Taka NOBETiHKA BMHHOTO, SKa CTBOPKE 3arpO3y HOPMATEHIN Tidlk-
HOCTI yCTaHOB, MANPHEMCTE, 310POB 10, AUTTIO TI0Hel, abo BMKIHMKAIOTE TPH-
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BOTY ¥ TpOMadsH 33 HeNOTOPKAHICTh Ix Ipae Ta iHTepecie [6, ¢ 80]. B. Haspo-
LUBKHIA CTBePIDKYE, IO rpyde MOpYLIeHHA I'POMAICHKOTO MOPAIKY MAE MicLe
Tomi, KOMK HOMY 3all0filoeThCd iCTOTHA IIKOAA, KOMM XYIITaHCTBO M0B A3aHe 3
MOCATaHHAM Ha IHII MpaBoOXOPOHIOBaHI LIHHOCTI, 3a771d 30epesKeHHsA AKHX
MOTPUMYETECA TPOMATCEKHIT TOPATOK, KOMTH e 3aUilac BaKTHBI iHTepecH Ui
iHTepecH GaraTbox ocid, KoMK BIOTHOBTEHHA MOPAOKY BUMarac sHa4HMX, TPH-
BalTMX 3yCHIE [3, ¢. 836].

BpaxoBymoun BUILIecKasaHe, MOXHA CKasaTH, LI0 Tpyde MOPYLIeHHd Ipo-
MaIChKOTO NOPAOKY — e NOPYLIeHHA MpaBiI NOBediHKM B CYCHITBCTBI, 10
CIPIIMHAE CYTTERY IIKONY HOPMATEHOMY GPYHEIIOHYBaHHK MPOMATCEKMX UM
JepkaBHUX YCTaHOB, MIONPHEMCTE, OpTaHisallifl, a TakoK NpaBaM Ta iHTepe-
caM rpoMangd. ONHAK, e He BUPILIYe POSIILOaHOl MpodieMu, OCKiTbKM MTH-
TaHHA HOpC rpy0icTh MOpPYLIeHHA BUPILIYETHCA B KOAKHOMY BHMIAOKY 3 ypaxy-
BaHHAM BCix 0BCTaBHMH CIIpaBi.

I'pyGe nopylueHHA IPOMAICHKOIO IMOPAIKY NOBHMHHO CYIIPOBOILKYBATUCh
0COBTTHMBOIC 3YXBATICTIO | BMHATKOBMM LUHI3MOM. ¥V II. 5 IOCTAHOBM IVIeHYMY
BCY ein, 22 rpyona 2006 poky "lMpo cyooBy DpaKTHUEY ¥ cipagax Mpo xy/liras-
CTBO", 3a3HaUeHO, IO OSHAKOI OCOBMHMBOI 3y XBaToCTI XYIIiraHCTEa MOoke OyTH
BH3HaHO TaKe Ipybe NOPYILUEHH TPOMAICEKOrO TOPAAKY, AKe CYIPOBOILKYBa-
nocd, HAPHKIaN, HACMIBCTBOM i3 3aBlaHHAM IOTepninif ocobi nmobole abo
3alOMigHHAM TiTeCHUX VIIKOIKeHE, SHYLIIAHHAM Hal Helo, SHUIIeHHAM Mali-
Ha, 3pMBOM MAacOBOTO 3aXOIy, THMYaCOBMM ITPUITMHEHHAM HOPManbHOIL TifTh-
HOCTi YCTAHOBM, MOMPHEMCTEA UM OpraHisallif, pyXy POMaIcEKOTO TPaHCIo-
Pry Towo, abo Take, ake ocoba TPHBATMEA Yac YIePTO He NPMITMHATA [6]. Bu-
HATKOBMM IMHISMOM MOKYTH OyTH BU3HAHI 4il, IocaHaHI 3 1eMOHCTPaTHBHOK
3HEeBarok 0O 3aralbHONPHAHATHX HOPM MOpalli, HallpHKIIaf, ITpogBoM Gesco-
POMHOCTI UM Ipy0oi HelMPUCTOMHOCTI, 3HYLIAHHAM Hall XBOPHM, TUTHHOW,
0cobo MOXUNOTO BiKY al0 Takow, gka NepedyBata y GesnopadHOMY cTaHi Ta
intme [6].

JIk BimoMo y mocTaHoeax IeHyMis BCY maloTeesa pekoMeHpauii miono
TOTO, SIK OIATH B Tift UM iHIIiv cutyauii npu keanidrikarii aivt eueHOTO. ToMy,
PO3MIAHYBLIN TPONOHOBaHI Bi3HaUeHHS rpyBoro mopylieHH IPOMancbKoro
NOPATKY, a TAKOK TOTO, 4Ki Oif CITifl, BeaXaTH BUMHEHHMIM 3 OcOBIMBOIO 3yXBa-
TICTIO W BUHATKOBMM LIMHI3MOM, JOXOOUMO BHCHOBKY, IO B AMCIIOZHILT CT. 296
KK Ykpainu npu xapakrepuctuili of’ ekrneHoi cropoHi Gyno 61 1olinkHO He
BKa3yBaTH TaKi O3HaKH, K ocoOMMEBa 3yXBATiCTh | BMHATKOBHMI LIMHI3M, TOMY
IO, Ha Hallly OYMKY, BOHM OXOIUTIOIOTECA 3MIicTOM HOHATTA rpyboro mopy-
IIeHHA TPOMAICHKOTO MOPAAKY, CTYIIHE AKOrO BHM3HAUAETHCA 3 ¥paxyBaHHAM
MICIA BUMHEHHA XYTITaHCBKMX Oif, TX TPHBATOCT, KiTbKOCTI, XapaKTepucTHEN
MOTePIILTHX TOLIO, 3 BKa3iBKOK Ha 3HeBary A0 3aralbHOIPHAHATHX HOPM NO-
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Beninki. Todi i BU3HaUeHHA XyNiraHCTBa MOXKHa POSKPUTH 49K Tpyle HOpy-
IIeHHA TPOMAICHKOTO NOPAOKY 3 MOTHEBIB ABHOI HETIOBAT M IO CYCITITBCTBA.

Hlono cyl eKTHBHOL CTOPOHM XYIIrAHCTRA, AKa XapaKTepUsyeThoA YMIC-
HOK BMHOK | MOTMBOM ABHOI HelIOBaru 10 CYCIUILCTEA, TO B 3a5HaUeHIN BHLIe
nocTaHoBi IweHyM BCY min Henmosaroko 0o CYCIibCTBa MTPONIOHYE BM3HABATH
MparHeHHA IOKa3aTH CBOK SHeBary OO ICHYIOUMX NpaBul | HOPM NOBEOiHKK B
CYCIINBCTBI, CAMOCTBEPIDKEHHS 34 PaxXyYHOK NPHHIDKeHHA iHIIMX ocib, mpoTH-
cTaeneHHd cefe iHIIMM rpoMafgHaM, CYCIiTbCTBY, AepXabi. Taka Helloara
Mac B¥TH ABHOK, TOOTO TAKOIo, KOMHM BOHA € OYeBMIHCI0, 0e3cyMHIBHOIO AK
INT4 xy7iraHa, Tak i Omnd o9epldLie oro Ain [6].

TaxuM TMHOM, posSTIAHYBILM Oimbln JoKTagHo sMicT cr- 173 KnAll i 296
KK YkpafHu MOXHa CKazaTW, 10 3aKOHONaBelll IPOBIE MEKY MK CKTaJaMu
LMX NpaBONOpyIlleHb, BKazabBLIM Ha Taki cyTTeBl BIAMIHHOCTI, AK rpyGicTh
NOpyLIeHH TPOMAICEKOTO NOpANKY, 0co0IMBa 3yXBalicTb, BUHATKOBHI LIM-
Hi3M, AKi CYNPOBOIAYIOTHCA HEMOBarolo 0o CycHinkcTea. OOHaK, y HOpPMaTHB-
HHX aKTax YiTKC He BU3HA4YaloThCA MOHATTA LIMX TepMiHie, abo B3arani gaeTnes
HLIe Mepelik Micle, cnocobie BUMHEHHS 3M0UMHY TOLIO, KM He € BH4epll-
HuUMK. Buxogsuu 3 Hboro, BMHMKAIOTD IeBHI TPYOHOLIL npH Keamidikartii mir
NPaBONOPYLUIHKUKIB, IO Halase MOXTHBICTE ¥ JedKix BHMITaTKax Ha BIacHMA
POSCYI MPaBo3acTOCOBLA PO3LIHIOBATH CKOEHI Ail. YpaxyBaHHA Cy0 eKTHBHOI
O¥YMKHM NP BUPilIeHHI OuTaHe KBamidikallil ui ocodMcTOro CTaBleHHd A0
HOPaBOHCPYLIHMKa MOKe HPU3BECTH He TITBKM 10 MOMMIOK ¥ Keamidpikamii v
NpPU3HAaYeHH] TOKAPaHHA, a | A0 HOPYILIeHHS MPUHIMIY PIBHOCTI BCIX Hepen
FAKOHOM. A IIg CBIIYUTD PO Te, IO YHHHE 3aKOHOMABCTBO ¥ Ll YacTHHI IIe
norpedye yIOCKOHATeHHA.
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O.B. KypTta

CTYIEeHTKA

(yeancektit deparadniin yHifepoimenn
Enympinmix cnpad iveni E, Q. Hidopenra, Vipaina)

PO JOUUVIBHICTDE BITHECEHH A PI3UYHHUX OCIB -
IMIANPUEMLIIE 4O CYB'€KTIB KOPYTILIMHUX ITPABOIIOPYIIEHD

3a yacu HezaneKHOCTI YEpaina chopMmyBalia BeTHMKY HOPMATHBHO - IIpa-
BOBY Oasy. Hopuu pisHMx 3aKoHOOABYMX aKTiB OXOIIIOIOTE Mafpke Bol odpepu
KMTTENIATBHOCTI, 9K JepXaBHUX CTyKOO0BILB, Tak i OMBINBHUX TPOMAIIH.
BesymopHO 3akoH nOBMHEH GYTH CyCHTbHO Ta IOPMIMYMHO OOIpYHTOBAHMM,
BIOITOBITATIH HOPMAM Ta MPUHLKMITaM OCHOBHOTO 3akoHY YKpalHu Ta paTudi-
KOBaHMM MiXKHapOOHO-NpaBOBUM akTaM. Ha maHoMy eTami po3suTKy Hawuoi
JepsKaBi CIOCTePIracTbea 3HaYHE PO3NOBCIOMAKEHHA TaKoro HerarMBHOIO
MPOTHIIPABHOTO ABMIILA 9K KOPYIILid, KOTpa Mae Miclle Malbke B yoix odepax
HaIIoro KMITA. TOMY BeMMKY YBary 3aKOHCONABeLb NPMIITAE Came THM HOp-
MaTHBHO-IPABOBUM aKTaM, 9Ki 6 NONOMOrTH MonepeduTH, 3aloBirTi Ta yHe-
MOATHBUTH KOPYIIINHI T paBonopyLIeHH:A.

BonHouac IPUAHATT HOBUX 3aKOHIB OOCHTE 4acTo He salesneuye mid-
BHILIEHHA edPeKTUBHOCTI epykaBHOrO yIpasmiHHA. Taka CHTyallis Mae Mposs i
B Iid/TLHOCTi OpTaHiB TeKaBHOI BIAOH, OB 93aHOT 3 MOTIepelKeHHAM Ta Mpo-
THIICK KOPYILIAHMM OPaBONOpyIleHHAM. Tomy B poBoTi posrmapgakTbed
OKpeMi IUTaHHA WIOA0 MpobleM 3acTOCYBAHHA OHOBIEHOTC AHTHMKOPYIILIN-
HOTO 3aKoHONaecTBa. ONHICK i3 TaKix TpodieM, Ha HAL MO, € IeBHa THc-
KyCIHHICTE OKpeMix TePMiHIB, IO MICTATh NOMOAeHHA 3akoHiB Ykpainm "[Ipo
sacagy 3anoBiraHH4d Ta nporudii kopynoii" i "TIpo BHeceHHd 3MiH OO JeaKHX
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3aKOHOTABUMX aKTiB YKpalHK LIONO BiAMNOBIATEHOCTI 30 KOPYIILiAHI IIPaBo-
MopyLIeHHA",

JIK BiTOMO, KOXeH 3aKoH Mae ByTH 4iTko opopMyILOBAHIA Ta BlBaXe-
HUP ¥ CBOIA IOPHOMYHIA CHIi, 0cobIMBO, AKILIO HUM MepeglaueHO o0MeKe HHA
npas i ceofon rpoMangH, HeqodepkaHHI HOPM AKOTO TATHe 3a coBOK KpHMi-
HalbHy, aIMIiHICTPaTMBHY 4M JUCHMIVIIHAPHY BiINOBITaNbHICTE. Baxrise
3HAYeHHA TAKOK Mae 3pPO3yMINicTE, sarambHe CHPUAHATTY, 4iTke PopMymio-
BAHHA TePMIHIB Ta €IHICTh OITA BCOX HOPMaTHMBHO-IIPABOBMX AKTIB, AKMMHM Ke-
PyEThCA 3aKCHOMABSIB ITPH CTBOPeHHI SaKOHIB.

C.C. AnekceeB 0o HeoOXiTHMX BMMOT pallioOHaTbHOTO BMKOPHCTAHHS Te-
pMiHONOTIT BIOHOCHTE:

1) 3araneHe NPUIHATTA TepPMiHOMOTI (BMKOPHCTOBYBaHI TePMiHHM ITOBH-
HHi OTpHMMaTH CBOE BHM3HAHHA ¥ Haylli Ta MpaKTHIL);

2y CrarticTe TepMiHOTOTI (HenpuOycTHMO Ge3 ocobNMBO BaroMMX IIPH-
YUH BIOMOBIATHCA Bif paHillle BMKOPHCTOBYBAHOI TepMiHOMOT, BBOIMTH Ha
PAOY 3 OPMPHATHMM iHII TepMiam) [1, ¢ 96-99].

HaripaxmusiniMy  mepedyMoBaMi eheKTHBHOCTI MPaBOBOTO Peryiw-
BaHHA € cTabinbHe 3aKOHOJABCTEO Ta CTabiTbHe Npapocydad, AKi B CYKYIIHOCTI
amaTHi 3a0esleuydTH pealbHUHA 3axMCT IpaB i cBoBom rpoMaudH, iHTepecis
CYCITUTBCTBA Ta AeP/KaBH , BMKITIOUHTH CBABITA Ta Oe33aKOHHA.

BusHaueHicTE, OMHA 3 TOMOBHHX BIACTMBOCTEN MpaBa, fAKa MPelcTaBlIds
coGor 4iTKe, IOBHe Ta MOCTITOBHe 3aKpillneHHs Ta peanizalliic y npasi Hop-
MaTHBHO-NPABOBOT BOMi. MiX THM, Ha IYMKY BUEHMX i IIpaBy B LILTOMY , i KpH-
MiHATBHOMY IPaBy 30KpeMa, BIacTHBa i TaKa AKICTE, 9K HeBH3HaUYeHicTsb [2,
c. 58-62]). AHaMOTiTHUA HeTOMIK € HPUTaMaHHUM i anMiHICTpaTUBHOMY IIpaBy.
Tomy, BRAXKAEMO 32 MOLINEHE POIIAHYTH NpodieMi, AKi MOPOIKYE HediTKa
TepMIHONOTIA B HOBOMY aHTHKOPYNIIMHOMY 3aKOHOOABCTBL Ta UMM BOHA MO-
#e oBepHYTHCS 1714 NPaB Ta 3aKOHHHMX iHTepeciB rpoMaiaH. 30KpeMa, POsrId-
HeMO [JBa CXOKMX TepMiHa, AKi 3aKpillneHi B pi3HMX HOPMaTHUBHO - MPaBOBHX
aKTax, a caMe "nocagosa ocoda" Ta "cnyxboea ocola”. AdKe oCTaHHI BUKOPHC-
TaHo i B 3akcni Ykpainu "[1po 3acagm sanobiranns Ta npoTraii kopynuoil®, i B
3akoHi Ykpaian "TTpo BHeceHHA 3MiH OO Oed KX 3aKOHOMABUMX aKTiB YKpaiHu
OO0 BiAIOBITATEHOCTI 3a KOPYNILiFHI IpaBoNopyIleHHT".

B zakoHOmaBCTBl YKpallM TepmiH "cnyxOoBa ocoba" iHKQIM chienagac 3
TepMiHOM "nocagosa ocofa”, ale icHYIOTE paKTH Pi3HOTO TIYMaueHHd TaHHUX
nouATe. [ocagoermm ocobamuy, BianosigHo oo 3akoHy YKpainu " Ipo nepxa-
BHY CNyKOY", BBAXKAIOTECA KePiBHMKU Ta 3aCTYITHUKH KepiBHUKIB JepKaBHIX
OpTaHiB Ta Ix anaparty, iHIIi gepxaBHi cmyAGoBLi, Ha AKX 3aKoHaMu abo iH-
HIMMM HOPMATHBHUMIM AKTAMU DOKTATeHo 30iFIcHeHH opTaHizalli AHO- pO3Io-
PATIMX Ta KOHCYNBTaTHBHO-Topagumx pyHkIin [3]. 3akon Vkpaiuu "Ilpo
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BHeCeHH4 3MiH 0O TedKHX 3aKOHOOABYMX aKTiB YKpaiHH LIoNo BiOIoBiTansHO-
CTi 3a KOpYNUifHI NpaponopyeHHA"s 1 keiTHA 2010 poky JonoBHIoE 4acTH-
HaMU TPeThOO Ta YeTBePTOR cTaTTio 18 KpuMinanenoro Komekcy Yipatan. Y
gacTuli 3 ¢1.18 KKY 3asHaveHo, mo cnyxbosumm ccobaMu € ocolu, AK mo-
CTilTHO, TMMYacOoBO YH 3a CllelliaTBH MM NOBHOBAXKEeHHIM 31i ACHIOIOTE (hyHKII1
NpedcTaBHMKIB BIagHM M MICIeBOTC CaMOBPANYBAHH:, a TaKoK o0ifiMaloTh
MOCTIAHO 91 THMYAcOBO B OpraHax JAePKABHOL BIajlH, MiCLIEBOTO CAMOBPAIY-
BaHHA, Ha MOIPHeMCTBAxX, B YCTAHOBAaX UM OpraHizalliax HesalleskHo Bin dop-
MM BIACHOCTI MOCAgy, MOB A3aHi 3 BMKOHAHHAM OpraHisalliliHO-POSIOPATIHX
Ul AIMiHICTPAaTMBHO-TOCIONAPCEKMX (pYHKII a0 BUKOHYIOTE Taki ¢pyHKIIII
3a CHemianbHMM MOBHOBAKeHHAM, AKMM OC00a HAOUIAETHCA IOBHOBAKHMM
OpPTraHOM HepsKaBHOL BIAIM, MiCLIEBOTO CAMOBPAIYBAHHA, UeHTpalkHHMM Opra-
HOM [IepAaBHOTO YIPABIiHHA i3 CrelianbHMM CTaTyCcoM, NOBHOBAKHUM OpTa-
HOM 4} IOBHOBAKHOK CIYAKG0BOI 0co000 MIAMPHEMCTEA, YCTAHOBHM, OpTraHi-
zauii, cymoM abo zakonoM". Yacruna 4 cr. 18 KK ¥ penaxuii 3akony BinsHavac,
o CuyKGoBMMHM ocobDaMK TAKOK € MOCamoBi oco0u iHoseMHMX Odepian (ocob,
4ki oBifiMalOTE Nocani B SaKOHOTABIOMY, BMKOHABUOMY, alMiHICTpaTHBHOMY
alo cyooBoMy OpraHi iHO3eMHOI Jep/kaBi., a TaKOK IHII 0co0M, AKI 30iFICHIO-
0Tk PYHELI OepkaBK A7 iHOseMHO! JepXaBl, 30KpeMa HITd OepXaBHOroO
oprany abo OJepAaBHOTC NIINPHUEMCTEA), a TAKOXK IIOCamoBl ocobH MiKHapod-
HUX OpTaHizaliil (IpalliBHMKHM MiIKHapOOHMX OpTaHizamifi 4m iHm ocobm,
YIOBHOBaeHI TaKOIO OpraHisalicio aidrw sin 11 iMeni) [4).

BiomiHHicTIO B DaHKMX JOPMYTIOBAHHAX € Te, IO He € CTy:KBoBMMI Ti o~
caoBi ocodH, Ha dKMX DOKIaJeHO THlle BUKOHAHHS KOHCYIETATMBHO - Opa-
Aumx (PYHKIA, Ta HATeXaTk A0 c1yxboBMx ocif Ti nocamosi ocobu - npencra-
BHUKM BIIATH, AKi NOB A3aHi 3 BUKOHAHHAM aMiHICTPATHMBHO - FOCIIONAPCBKIX
ofoB'sa3KiB. Y 3B'A3Ky 3 OIMM Ha NPaKTHIl MOKe BMHMKATH $araTte NMMTaHb
TOB A33HIX 3 Bi3HaUeHHAM hyHKUiR, AKi Oyau NoKTadeHi Ha ocoly 114 Bli-
KOHAHHS Helo MeBHHX NOBHOBaKeHb. Tak O Toro, mos BusHauMTH Ccy6'ekTa
NPaBONOPYLIeHHA JOBeOeThCA BUBUATH CTATYTH, iHCTPYKLIl, Hakasi, Oe Oy-
J¥Th 9iTKo mporcaHi GesnocepelHi nosHoBwkeHHA. B ceoio yepry Kopekc
YKpainu npo afMiHIiCTPATHBHI MpaBoNOpyLIeHH He pO3MekOBYe BULIE3a3Ha-
UeHi NOHATTA, TakuM YiHOM KYNATI Bidciiae Hac J0 iHIIMX HOPM, de Mic-
TATHCA OaHi gedrininii. ITpoananisysasty cratti KYIATT, Mu Saurmo, o go
nocagosix ocid 3a aOMiHicTpaTHBHI NpaBONOPYLIEHHA 3aCTOCOBYIOTEC OUTELI
CyBOpi WITpadHi caHKIIl NopiBHAHC 3 rpoMagAHamMi. Le 7 sposyMino, agxe
3aKOHOOABellb HAOiTHB 1}x ocid MpaBoM 3MiACHICBATH IOPHIMYHI Oif BTagHO-
ro xapakrepy. Crmif omHaK 3a3HAYMTH, IO BOHM MNiTTATAICTE adMiHICTpaTHB-
Hifl BilIOBiTaNbHOCTI 3a HefOMepXKaHHA JMIle THX Ipaeil, 3abesnedeHHd
BHKOHAHHA SIKMX HaJIEXUTD 10 Ti cnyxBobux obos a3kie 3, ¢. 29).
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Bonnowac Tpeba 3pepHYTH yBAry Ha Te, o 3akoH YKpaiau "TTpo sacanu
3anofiraHHA Ta NpoTHAIl KOPYNLI" 3HAUHO POLIMPIE KOO C¥O'€KTiB, il
AKX MOKYTb THODAOATH IH0 KOPYILifiHe OPaBONOpPYILIeHH, 3akOHOIABELIE
BH3HAUMB, IO KOPYIILA - e BMKOPHMCTaHHA OCOO0I HaTaHMX T C1yKO0BuX
MOBHOBAKEHb Ta MOBd3aHMX 3 UM MOXTHBOCTEH 3 MeTOK ofepsKaHHA He-
HMPaBOMipPHOL BUTOOM abo MPUFHATTA O0iAHKM/ MPONO3ULIil TaKol BMTOIH 115
cebe it iHNIMX oci0 abo BionosigHO 0BiLMHKa/ IPOTIO3MIIIA 91 HAJaHHA He-
MpaBoMipHO! BUTOIH TaKin ocodi abo Ha Ti BMMOryY iHIIMM pi3MaHIM YH IOpH-
AUMIHUM 0co0aM 3 MeTOH CXMITUTH LI0 0Co0y OO0 HPOTHIIPABHOIO BHMKOPUC-
TAHHA HATAHWMX i c1yAGOBHX NOBHOBaXKeHb Ta [MOB A3AHUX 3 LIMM MOATHBEOC-
Tett [6]. KpiM Toro, ¥ 1. 3 ¢T. 2 uporo 3akoHy g0 cyd’'¢KTiB BionoBizanbHOCTI 3a
KOPYILIIHI NpaponopylleHH:A BiIHOCATRed oco0n, Aki nmocriinHe abo THMYa-
copo oDIAMalOTh NOCATH, OB A3aHi 3 BUKOHaHHAM OpraHizallifiHe - posnops-
JUMX 9H aOMiHICTpaTHBHO - rocrnogapebkux 00oB 93kie, abo ocolbu, crneliane-
HO YIIOBHOBa)KeHI HAa BUKOHaHHA TaKux OOOB A3KiB B IOpUOMUHMX ocobax, a
TakoAK izuiaHi ocodu - mianpueMui. | TYT cTac He3pOYMITHM, AKHMM YMHOM
dismuna ocoba - monpHeMels MOXe CIOPHATH, BUKOPUCTOBYIOUM CBOIO MOCa-
ay, ¢isiunmnM abo opUIMMHMM ocofaM ¥ 3HiFCHEHHI HMMM TOCHOJapCBKOL
gismeHocTi. Y. 2. T 4 3akoHy copMynBbOBaHa TaKMM YHHOM, IO isiiHa
ocoba miTnpueMent, AK CaMOCTIFHMF Cy0'€KT BIINOBIDAIBHOCTI 3a KOPyNILLiIG
He MOXe saliMaThcd "iHIIOK OIMTavyBaHoK ado ML PHeMHMIBKOI Ai9NEHIC-
TI0". Brxomsuu 3 nporo, 3 1 keiTHA yei ocobi, axi Gynu odiniriiHo npanesnarm-
ToBaHi Ha OyOb - AKOMY MONPHEMCTBI , YCTAHOBI 4iM OPraHisallil, AKa HeMas<
HiAKOrO BiTHOLIEHHA MO BUKOHaHHA (hyHKIINA Jepxabi abo opraHie Micleso-
ro CaMOBpANYBAaHH:A Ta OTHOYACHO 3apeecTpoBaHi, AK ¢pisuiHa ocoba mignpu-
eMellb MaroTE OBHpaTH UM 3afMaTHCA IM IIIPUEMHHULITBOM UM 3BUTBHATHCA 3
nocagu. Ha Moto oymKy, 1A HOpMa He BIONOBiIac THM BHMOTaM, AKI 3a3HaveHi
y cTatTi 1 Heoro 3akoHy, a caMe, ¥ Hac BilcyTH4 cy('ckTHBHa CTOPOHa ¥ BM-
MAdl YMMCIY Ha OTPHMAaHHA HeNpaBoMIpHOI BUICOM , a TOMY 1 BITCYTHIN
CKTIafl, 3MTOYHHY.

¥ MeHe BMHMKAE MUTAHHA, UM MAGEMO MM BITHOCHTH A0 C1yAOOBIX OCid
dismunnx oci® - mignpuemnis? Ha Molo gyMky, Oyxke obIpyHTOBaHI DoKazu
Mpo HeTOUINBHICTE TAKOTO BiDHeceHHd, Hagata H. MarsieHko y cBOI cTarTi
"YIronoBHHM KOTeKCOM Mo "cmyskeOHoMY nuuy". He nyTaTh ¢ JOMKHOCTHEIM"
[7]. 3okpema Hew NpOAHAMIZOBAHO NedKi YMHHI HOPMATHBHI aKTH IeHTpalb-
HKx opraHie pHkoHaB1ol Bragy. Tak y mucti Minicrepersa npauni Ta conians-
HOT noniTHkK "BioHOCHO opraHisaliiiHo - posnopaduix oboe'A3kie CTyKGo-
BrIx ocif” Ne 309/13/133-06 Big 22.11.2006 poky BKa3aHO, IO B IKOCTI Cy:xKB0-
BHX 0Ci, BMKOHYKUMX OOOB A3KH MO CHelliaTheHOMY NOBHOBAKEHHIO, BI3HA-
YaroTec ocobu, sAK Nmpu 3mificHeHHi npodreciiiamx 0BoB'A3KIB 3AIFICHIOIOTE
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IOPUOMYHO 3HAYYLIL Oil. A B mucTi MinicTreperea rocruuifl "BinnocHo pos’dc-
HeHHA MNOHATH " cuyxOoBa ocoba” Ta "nocagosa ocoGa' Ne 22-48-548 sig
03.11.2006 poky PKa3aHO, IO TPOMATAHMH - cy0’ eKT MiNN pHeMHMLIBKOL Did7b-
HOCTI MO&Ke OyTH BHM3HaHMI CTyAB0BOIe 0co0010 (I0CatoBoio ocoloo) mHile
TOMi, KOTH ¥ HEOTO PeaTbHO BMHHMKae MOKITHMBICTE BHKOHATH OPTaHi3AliHHO -
posnopAndi abo agMIiHKTPaTUBHO — rocnojapebki PyHKLIL A 1e MOAKITHBO ¥
pasi, KoK TAKMIA TPOMalgdHUH Ha YMOBax TPYIOBOIO JOTOBOPY HaliMae Ipa-
WIBHMKIB ONA COPMAHHA HOMY ¥ BMKOHAHHI MAOPMEMHHIIBKOT TiATLHOCTI,
OCKIMBKM NPpH LUBOMY BiH HabyBac opraHizadifino - posnopagdi obop A3Ku
BITHOCHO HAMMAHUX M PalliBHUKIE,

Ane Bce & BHCHOBOK MiHicTepcTBa rocTHILTl OyE CIIPOCTOBAHMH HACTYII-
HuM. Y mucTi 3polreHo NMockIaHHg Ha nocraHosy [Tnenymy BCY "Tpo npak-
THKY ¥ clipagax npo xabapHurTee” Ne 5 eing, 26.04.2002 poky, akmM nepegba-
UeHO, IO BUKOHAHHA OPraHizallifHO-POSIOPAOYMX Ta adMiHiCTpaTUBHO -
rocnogapchkix 00oB A3KiB 00YMOBTeHO Mepe0YBAHHAM Ha BH3HaUeHif nocani
B Opra”ax BMagM, Ha MONpUeMCTBaX, YCTaHOBax, opraHizaniax. ITpu mwomy,
3poBIeHO BMCHOBOK IIPO Te, IO INIA FPOMaldHIHA - MAnpHeMId 9K cy® ekTa
rOCHOIAPIOBAHHA 3aKOHOM He IepefatueHO 3aHATTA BU3HAUYLHOT IIOcamu.

Buxomgaum 3 BUILIE3a3HAYSHOTO, BBAKAK 3a JOUTEHE:

1) BukTROYMTH i3 1. 3 cT. 2 3akcHy YKpainu "[1pe sacagm sanobiranna ta
nporydii kopynuii® dpasy "a Takox isuuani ocobu - nipnpuemui” Ta BUKIac-
TH Tl B HOBil pegakiil "ocob, AKi NocTifHC abo THMYacoBo O0IMMAKTh OCa-
IIU, TIOB' 43aHi 3 BMKOHAHHAM OpraHisallifHO - POSIOPITYHX Y aAMiHICTpaTH-
BHO - TOCMOTAPCbKUX 0B0B 43kis, abo ocobu, cleliaTbHO YHIOBHOBaXKeHi Ha
BHKOHAHHA TaKHX 0008 A3KiB B OPMIMTHIMX 0codax”;

2) mpUBecTH 00 BIANOBIIHOCTI BCKO 3aKOHONaBYY Gasy, B AKiM MICTATBCS
TepMinm "cnyxbopa ocoba” Ta "nocagosa ocoba", off egHaBIINM JaHy TepMiHO-
norito ¥y Takin dgopuic “CnyxGoeumu ocobaMii, BBAXKAIOTbCA TOpPOMaTaHM
VKpainu, iHozeMIi Ta ocoOu Oes rpoMagAHCTBA, KepiBHMKM Ta 3acTYIHMKH
KepiBHMKIB TepoKaBHMX OPraHiB Ta ix allapaTy, OepkaeHi cnyxBoeli, kepiBHK-
KM Ta 3acTyNHUKKM KepiBHUKIB YCTAHOB, NIANPHEMCTE Ta OpraHisalin Aki mo-
CTilTHO, TMMYacOoBO YH 3a CllelliaTBH MM NOBHOBAXKEeHHIM 31i ACHIOIOTE (hyHKII1
NpelcTaBHMKIB BNl 91 MICHeBOro caMOBPAAyBaHH, a Takox obiliMalTs B
opraHax JepAaBHOI BIIadu, MiCIeBOro CaMOBPANYBaHHA, Ha MONPHEMCTBAX, B
YCTAaHOBax UM OpraHisalliix HesalexHo BiO d¢opMM BIAcHOCTI Mocamam,
MOB'A3aHI 3 BMKOHAHHAM OpPTaHI3aIIiHO-PONOPATYMX, KOHCYIETATHMBHO -
JOPaIuImX UM aIMiHICTPATHBHO-TOCIONAPCEKIX (pyHKIIT abo BUKOHYIOTE Taki
pyHKUIT 38 creliaTbHUM NOBHOBaKEHHAM, HaTileHi MPaBOM BIMHIATH IOPH-
JUYHO 3HAYYILI Oii, 32CTOCOBYBATH 3aX0H THCIHMIITiHAPHOrO BILTHBY". Brasany
HopMy 3akpinuTy B KKY. Ha Moo nyMky o0 €qHaHHA LUX TepMiHiB 3HAYHO
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MONETIHUTE BUKOPHCTAHHA Ta 3aCTOCYBAHHA HOPM, Je MiCTATECA Ui IOHATTH,
KOHKPeTH3Y€ KOO Cy0'€KTiB, AKI MOAKYTH MiTHagaTH IiT, CTaTTi 3 BU3HAYSH M-
MM CaHKILIIMH, Ta YHEMOKIMBUTD BaPilOBAHHA TaKOK TePMiHOMOTIEH.
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T.C, [lerpenko

CTYyHOeHTKa [HCTHTY Ty MinroToBKH Kagpis
AT OpPraHis OpoKy paTypH

(Hationasvna wpuorea axadenin Yipait
isent Apocanba Mydpozo, Vipaina)

CINPMYVMHEHHA IKOOWU 3A 3rOJOK) "TTOTEPIIIVIOTO";
TEOPETWUYHI, 3AKOHOAJABUI TA ITIPABO3ACTOCOBYI ACIIEKTHU

B kOXHif ranysi ykpaiHCEKOTO 3aKOHONABCTBA iCHYE MeBHa CYKYIIHICTE
HOPM, o GesnocepelHbO PeryIiooTh BITHOCHHM, ITOB A3aHi 3 3axXHMCTOM IpaB
TIOOMHKM. ATle B Ieplly 4Yepry MPaBOBOT JOIOMOIM NOTPeSYIOTh IpOMAaTaHH,
IO NOCTpaXkIaTH Bif IMOYMHIB — HAWOIIBII HeGesNeuHx NopyLIeHb IIpae Ta
3aKOHHMX iHTepecie ocobiu.

KpuMiHambHMM 3aKOHOM, OKpiM BUSHAUeHHA MMEBHUX TIAHB 3TOUMHHU-
MM, IepeddadacThCd TAaKOK PAd YMOB Ta obcTaByuH, 4ki xoua GopManbHO i
MICTATE O3HAKM CKIIaTiB 3MOYMHIB, NepenfadeHMX OMCIIOZMIIAMHM cTaTel Oco-
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Gmeot gacTHK KpuMiHaneHoro Kogekcy Yipainu (mati - KK Ykpainu), npo-
Te B CUIY NeBHMx oOCTaBMH BTpavaleTh CBOIO NPOTHIPABHICTD I CYCIINBHY
HeOesneuHicTs. Taki oBcTaBMHM iMeHYIOTECA 0BCTaBMHAMM, L0 BHKIKUYAKITE
VIOUMHHICTE OiAHHA. HocnimxeHHa o0CcTaBHH, IO BUKTIOUAKTE 3MOYHMHHICTE
JIAHHA, 3afMac OMHe 3 HaMBAd THBILIMX MiCIE B HAYIL KPHMiHaTbHOTO IpPaBa.

Hapasi crac oueBMOHMM, IO B GOCTITKeHH] 00CTaBUH, AKi BUKIIUAKITE
CYCHINBHY HeGesnedHicTh | NpOTHIPABHICTE JiAHHA, HayKa OiTifnma go Bu-
3HaveHOl MeXKi: 3i0paHMA JOCUTEH BefMKMH Ta Pi3HOMAHITHMI eMIIpHYHMI
MaTepian, oTpMMaHi NeBHi pe3y IbTaTH aHaATITHYHOI JiAIbHOCTI, BM3HAYMITHC
Ho3MIil 10 HauBineIl AMcKyciliHMx npobleMax, HOBL apTyMeHTH, AKILO i He
BHYepNaHi, To O¥OyIOThCA Ha BiDOMMX BUXIOHMX nosuniax. Bce me ceimumTh
po Te, IO NOHaNbIIe BUBYeHHA i OOCTiIKeHHA nux o0CTaBUH BUMarae ysa-
ranbHeHHA OTPHMAaHWUX Pe3y/bTaTiB | mobydoBM Ha ix OCHOBI OedKol HOBOI
KOHUeNTYanbHOI CHMCTeMU 3HaHb.

[MpoOnemMa KpuMIHaNBHO - NpaBOBOIO pealyBaHHA Ha CIIPUYHMHeHH:A
LIKOO M OXOPOHIOBAHMM 3aKOHOM iHTepecaM 3 Tak 3BaHOI 3rogu "norepuinoro”
91 3 HOTO "MpoXaHHA" CTOCYETheA MabyTh YMcTa HafOInbII aKTyanbHMX 9K B
Mexax iHCTUTYTY OOCTaBUH, ILO BUKTIOYAKTEL SMOUMHHICTE MIAHHA, Tak i B
MexaHi3Mi KpMMIHATBHO — IPaBOBOTO PerylIoBaHHA B LiMoMy.

Y ninpyvyHMKax, KOMeHTapsx i MoHoTpadpifax OKpeMi acreKkTH JaHol npo-
Grnemm posrnagamu FO.B. Baynin, B.A. Bninnikos, B.O. I'mymkos, LI Topenik,
M.C. I'pindepr, I1.C. Harens, C.I. Kenina, A A. IlionTkoBchkuit, A.M. Pimte-
oK, B.B. Crammc, BSL Tauin, B.IT. T, FO.M. Trauescekun, Q.1 FOmumk,
Ta JaraTo iHILMX.

OcnoeHi 3akoHM BinblIocTi KpafH noBynosaHi Ha 3acagax IYMaHi3My Ta
JeMoKpaTil. YKpaliHa He € BUKTIOUeHHAM. Y 3B A3Ky 3 MM [THMTaHHA IIpo JOL-
TBHICTE 3aKpill/IeHHA Ha 3aKOHOTABIOMY PiBHI MOHATTA 3rogu "norepuinoro”
AK ODCTAaBMHM, LI BUKIKMAE 3MOYMHHICTD JiAHHA, ABIAc COOOK HaralbHy
npobneMy, o norpedye HaN3BMYAlHO BiINOBITATEHOTO CTABIEHHS OOCT/I-
HHKIB, AKi T{ BUBYAIOTh.

3aKkoH He BI3HaE 3TOUMHOM 3HMLIEHHS TIOTHHOK BIACHOTO MaiHa, MO-
30aBneHHA cee KMITA UM 3ANONIAHHA LOIKOOM CBOEMY FIOPOB K TOWIO. ¥V
383Ky 3 IMM Mepefl HAMK IOCTae MIMTAaHHA: UM MOKHa BU3HaBaTH CYCIINEBHO
HeOeseuH MM i 3MTOYMHHKMM IOPYLIeHHA [Ipae i 3aKOHHMX iHTepecie He ocoOu-
CTO Tx BIACHUKOM, a 3 HOro 3rofai abo Ha foro npoxaHHA? Y Moxke MoIMHA ¥
BMIATKY, AKIIO BOHa B CUIY Oyab-AKix 06cTaBMH He MOKe IIe IPaBo pealisy-
BaTH caMa, JeleryBaTH HOTo iHIif ocoBi? AMXKe Taka srofa, THM Oilblle mpo-
XaHHI, € OOHUM i3 cocobiB posnopdkKeHHA CBOIMM MpaBaMK i 3aKOHHIMIM
iHTepecami. ToOMY OCHOBHOIO MeTOK HaHOi poBoTH € TOCTiKeHHA HaMOiMbII
BKTMBHX MUTaHb JAHOTO iHCTUTYTY Ta pospoBKa MOXTHEIMX LLUTAXIB i CrIoco-
Gie Tx BUpillleHH.
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[MpoBnema sanomidHHA MIKOOM 3a 3roHoke "moTeplinoro” He 3HaMIILTA
CBOTO 3aKpillTeHHs B YKpalHChKOMY 3aKOHOOABCTBL. Y Haylll & KpHMiHaTbHOTO
MpaBa JOCTIIEHHK LLOIO MMTAaHHA MPUILEcThCd HalleXHa yBara.

TpaouniriHo B AOKTPHMHI KPUMIHANMBHOTO IpaBa BHOLTACTHCA IHCTMTYT
srof i "moTeprinoro”. IpoTe, BUKOPHMCTOBYBATH HaHe NOHATTA B FOTO GyKBa-
TEHOMY 3HaueHHI BBaKacMO HeKOpeKTHHMM. [lepi 3a Bce TOMY, LIO IOTepITi-
U - e ocola, AKIR 3MOYHHOM 3aBIaHO IKOAY Y MOPYLIeHi ii npaea. B Ha-
IIOMY BUIAIKY, KON, IO 3aBOacThCA OCo0i, He € MPOTUIIPABHOK i CYCIIiTE-
HO-He0e3MevHO, OCKIMBEM Le € JOOPOBLTEHHMM BOMTeBUABTeHHAM ocobu. To-
MY HPONOHYEMO BHEKOPUCTOBYBATH TepMiH "NOTepITHi" B LbOMY KOHTEKCT
caMe B JIarnkKax.

BeakacThbed, IO 3 OPHIMYHO! TOUKH 30PY He iCHYE CYTTEBMX e PelllKom
I TOTo, IO Ha AOHJATOK 0 iCHYIOUWO! pernaMeHTauil ocoSucTHx HeManHOo-
BMX i MaliHOBMX MpaB dizsaHol ocofu, NepenBaduTie cHeliaTbHe MONTOKeHHS
Npo AOMYCTUMICTE POSTIOPAIKeHHA HHMMHM B IOBHOMY ODCA3I, BKTIOYAKOUM
MOATHBICTE JOOPOBLTBHOI BIOMOBH, abo 3TodM Ha 3anodiAHHA OHMM NpasaM
IIKOMM iHIME ocoSamit [2, .45]. Y mitepatypi Gyna euciosneHa OyMEa, IO
POSIIATATH MUTAHHA 3OON MOTePIIIere Ha CIIPUYMHEHHA MOMY ILKOIM MO-
Ke MaTH Miclle He B3arati, a TUTBKM CTOCOBHO KOHKPETHIHX CKIATIB 3MTOUH-
HiB. XoTimool § NOrogMTHUCA 3 OPYIOK IPYIOK BYSHMX, AK MiOTPHMYIOThH
MPOTHITEKHY TOYKY 30PY, BIOHOBIIHO O0 AKOI YMOBM MPABOMIPHOCTI HaHOT
OBCTaBMHM, IO BUKTIOYAE 3TOTHMHHICTE JiAHHA, HeobBXiTHO po3podnATi He3a-
TeXHO Bif Toro, 9 8yde sroma "Moreprinoro” posrnagaTicd 9K YHiBepcaTbHa
oBcTaBMHA, YK JTHILE CTOCOBHO OKPeMUX CKIAIiB 3MOYMHIB, NepenbaueHmx B
Ocodmueirt wactuni KK Yipainu (8, ¢.34].

Ha nawny nymky, sroga ocoBu Ha 3alOOiAHHA LIKOOM ii NpaBaM i 3aKOH-
HUM IHTepecaM MOKe PO3rTANaTHC AK 0OCTaBUHa, [0 BUKTOYAE 3MOYHMHHICTE
IOifAHHA, BUKTYHO P I0TPHUMAHHI HACTYITHHMX YMOB:

1. Ocoba noBMHHA OifICHO MaTH NpaBo Ha posNOpANKeHHA TUM OlaroM
afo mpaeoM (MaliHOBMM abo OCOBHMCTHM), AKOMY BOHA HO3BOMIIA 3aBOATH
KO,

2. o6 eu3HaTH 3rOOY OiliCHOK), BOHa Mac OYTH HagaHa ocololo, 9Ka yo-
BIIOMIIOE XapakTep BUMHIOBAHIX Al i 30aTHa KepyBaTH CBOCK) MOBEOIHKOK),
TobTO GYTH OCYOHOIO.

3. 3roga Mae OyTH BMKIKYHO OOGPOBINBHOK, a He BUMYLIEHOK alo
OTPHMMAHOIO LIMAXOM 0OMaHy.

4. 3ropa mMae §yTH HagaHa go a0o MO Yac 30ificHeHHd TigHHY, IO 3a00-
Jiloe WKOTY, ale Ha TOMY eTali, KoM MoXHa OyOe BiIBepHYTH HeraTHEBHI
HaCTiIKK ¥ pasi Hesroou "noTepninoro”,

5. 3rona He NOBHMHHA NepeciTyBaTH CYCIiNbHO - HebesneuH X Linen.

222



BICHHMEK
JlyranceKOro AepaKaBHOrO YHIBEPCUTETY BHYTpilHix arpas iveni E.O. [limopenka
CnenianeHME BHOYCK Ne 5-2011

6. 3roja MOBMHHA CTOCYBATHCA IIEBHOTO 4acy, HiSHHA Ta KOHKPETHOTO
Grmara, HOCIA AKOTO Ja€ CBOIO 30Oy Ha WOTo MOPYILIeHH:.

[Mporoenn DocHTs JOBIMA i CKIATHMA LITEX OOroBOpeHE i DHCKyCil
Ha HAyKOBOMY PiBHI, IHCTHTYT 3rogM "MOTepHinoro” Ha COpMYMHEHHA HOMY
IKOTM HabyB BHMILOIO PiBHA CBOTO KOHLIENTYalbHOTO POSBUTKY IICTA BlHe-
CeHHA Ha posrad, 10 Bepxosrol Pamu Ykpainm sakoHonpoekTy "[po BHeceH-
H4 3MiH i DonosHeHb 10 KK Vkpainu nomo npagoBoro cTaTycy MoTeplinoro
Bl 3MOUMHY", pospolieHOTO BUeHMMM-KpHMiHaTicTaMi [HCTHTYTY BHBYeHHS
npobneM JMOYHMHHOCTI.

AHamis NONMOXeHE, 3alPONOHOBAHMX B BHILe3a3HAUeHOMY 3aKOHOIPOek-
Ti, Ja€ HaM MOXTHBICTD JeTalbHillle pOSIIAHYTH NpodneMaTHKY IBOTO IHCTH-
TYTY fAK 3 TEOPeTHMUHOI TOUKH 30PY, TAK i 3 MPaKTHYHOL

Hayka kpumMiHanbHOTO NpaBa BHIINAC B MOHATTI "IOTePIIINOTO” KpHAMIiHA-
Avto-npabobe i KpuMinasHo-npoyecyatbe snaventa. JK e 38MUHO ONA TOKTPH-
Ha/IbBHMX AOCTIIAKEHE, TOMAIN BIeHUX POSIITUIHNCH 3 IbOro npueody. Hedki 3
HUX MITTPHMMYIOTh TOUKY 30pPY, BIONOBIIHO A0 AKOI TPaKTYBAaHHA IOHATTA
"moTepnimui® B TAKKMX ABOX pakypcax He € HeoOximHuM. [Mpore, GinbluicTe
BUEHUX BBAAKAIOTH, IO KPHMMiHANBHO-IPaBoBe I KpMMIHATBHO-IIPOLECYaTbHe
TOHATTA BCe K TAKM CTTHL POSPIZHATH,

VY cyvacHifi KpMMIHOMOTIUHIA Hayli NOTepminMi y OaraThox BHOATKax
BHM3HACTECA OOHUM i3 eleMeHTIB Neped3MouuHHOI curyanii. Tak, LM, Janb-
IUMH 3a3HavyaE, W0 A7 BYMHEHHA 3MCUMHY HeoOXiTHI NMpuHAWMHI OBOE —
BHMHHIM Ta MoTephinmi. Ha neeHux eTamax BOHU B3a€MOMIIOTh, a iHOOi HaBIiTE
i "CHiBIPalOKTE", TPl YOMY MOTEPIIITHEA Bidirpac He OCTAHHIO POl ¥ IIPOILe-
Ci 3ApOMKEeHHA, POBHMTKY | BHPIIIeHHA KPMMiHOTeHHO! cuTyanil [3, ¢ 53], B
ToM Ke dac A.Tl. 3akamiok He PO3MeXOBYe NOHATTA "KePTBa sMoYUHY" Ta "No-
TepHiTmit Bid 3M0unHY" i He Br3Hauac Ix [3, ¢ 154], xoua 3a cBOIM 3MicTOM i
TIOHATTA He € TOTOKHUMM. [HII HayKoOBILi IiT KepTBOI 3NM0YMHY POSYMIKITEH
pisruny ocoby HezamekKHO Bl TOTO, UM BUSHAHA BOHA TAKOD ¥ KPUMiHaTbBHO-
MpolecyalbHOMY IOPANKY i it BBakae cele Takoro cyd’ekTieHO [1, ¢ 25].

[MTpcananisysapllM OeTaAbHO IHCTUTYT NOTepHIoOre B MaTepianbHOMY i
NPOLECYANBHOMY acTleKTax, MOXKHa BUABUTH Nedki posOLKHOCTI IMX IOHATH.
[Mo-nepiie, NOTepHOimUM B KPUMiHATBHOMY HOpoleci MOXe OYTH BHKIIOUHO
pisruna ocoda. MaTepianbHe x npaBo, B CBOIO 1epry, nepenfadac cepen UHc-
Na DOTepHimuX i Jepikaey, iHIle collianbHe YTBOpeHHA abo K CyCHiNBCTEO B
uinoMy. B mpomy BMIDAIKy MOTepHUTHI BUCTYIAE HOCIEM ITpaB, AKI MOPYLIY-
OThCA MTOUMHOM. [To-npyre, ¢T. 49 KpuMiHanbHO-NPOIecyalbHOTO KOOekoy
VKpaiHu 3asHavaE, WO MOTePIinMM B, JMOYMHY € 0coba, AKIT 3ano0ifHe Mo-
paneny, ¢isuaHy abo marnnHopy mkody. KK Ykpainu nepenGauae iHmi eumu
MIKOOH, AKI MOKYTH 3alOTIIOBAaTHCh OCOOI MpH BYMHEHHI 3MOUMHY, HAOpH-
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Kilafl, MOTiTHMYHA, OpraHisaliliHa, collianbHa. [lo-TpeTe, B KpuMiHATEHOMY
Mpoleci NoTepHinoio ocodole BH3HAECTRCA ocoda, IoAe AKol OpraHoM fdisHaH-
He, CTOYHM i CYIOM BHHECEHO BIOMOBITHY DOCTAaHOBY (CYI - yXBany) mpo Bi-
3HaHHA ocobu notepninum. KpuMiHanbHe MaTepianbHe IIpaBo BM3HAYAE MO-
MeHTOM Hal0yTTd CTaTyCcy NOTepIiloro MOMeHT BYMHEeHH 3OYUHY [6, ¢ 231].
Came Ha nigcTasl BrIIesasHa1eHOro poOHMO BHCHOBOK PO HeOoOXio HICTE
BrnIKUeHHd 0o KK Ykpainu nonarrd “moreprinoro sig snoduny”. TNotepri-
Tuf Ta oBCTABMHM, TOB 93aHi 3 HMM, TO3BOIAIOTE BiAMEKOBYBATH ONMH 3M10-
YMH Bifl, iHIIOTO; BUCTYNAIOTh O3HAKAMM CKIaOy 3HAUHOI YaCTMHM 3OYMHIE;
CHPUAIOTE KOHKPeTH3aIil iHINMX O3HAK CKIaOy; BPaxoBYIOTbcd NMpH Keamidi-
Kalil 31CYMHIB Ta NpHU3Hau1eHHI IOKApaHHA, a TAKOK IIPH BHpPIILRHHI MUTaHb
OO0 YHHHOCTI 3aKOHY PO KPUMIHATBHY BiITTOBITaTEHICTE ¥ Yaci Ta pocTo-
pi; 36iTbHEHHA Bif, KpMMIHANPHOI BIANOBITAMBHOCTI Ta BiLOyBAHHA MOKapaH-
Ha. [Ipore, BuMsHaueHH4, 3allpONOHOBaHe B MpoekTi 3akoHy Ykpainu "Tpo
BHECeHHA 3MiH i JonosHeHb A0 KpuMiHanpHOro Kogekcy YKpalHu IIoI0 npa-
BOBOTO 3HaUeHHA MOTepINoere Big 3MounHy", BHeCeHMM Ha posrmag oo BPY
HapomHUM OenyTratoM B.P. Morickom (Tani - 3akOHOIPOEKT) He €, Ha Hally
OYMKY, DOCTAaTHIM i BHYepPIHUM BUSHAYeHHAM IIOHATTA MOTe PIIICTO B KPUMI-
HATEHO-IIPABOBOMY acllekTi. BeakaeMmo, 10 MOHATTA NoTepiinoro 8 Kpumina-
TBHOMY KoOekci mosMHHO OyTH BHKIageHo B ¢T. 11-1 KK Vkpainu Takum dm-
HoM: "[omepniauit - we pisuuna un opudiuna ocob, depxnba abo cycritvembo, 1o
€ YD extom OpHOHIHUY nPABeBiOHOCUH, ANT PECAAMEHIRYIOIMECA YHHHIM FANGHOOAS-
cmbor Ywpainu, npada avei cxoporswontscs Kpuminmisnum xodexcom Yxpaiwi, axo-
MY crpusnneno isuuny, MadHoby, Mopatbry uH fniuy fxody unt inthe diAnuHA, BHa-
CAIOOK AKOZO HACHILAN i MO2A1 § Hacmaniy cycnitbuo-HebesneuHi Hacaioxy "
JaKoHOIpoeKT Nepenbavac Takok gonosHeHHst KK crarreio 41-1 "3ano-
OiAHHA ITKOTH 3a 3ronor ocobu”. Le mae HaM MOXKIMBICTE BINTHII JeTaTBHO
posnAgaTH IHCTUTYT 3ro0H "MoTepHinore” came B CHCTeMi oOCTaBHH, IO BU-
KIKYaKTE 3TOYMHHICT OigHHA. TaKa 3MiHa BUITISae TOUTBHOK, OCKITBKI B
MpaBO3acTOCOBYIN NPaKTHLI CKIanacad CHTyallia, KoM 3 ogHoro OoKy Bpaxo-
BY€ThCA M, YaC NPH3HAYEHHA ITOKAPAaHHA HAABHICT 3TOH YM NPOXaHHA "o
Teprinoro" Ha COpUUMHEHHS HOMY LIKOOM, ane, 3 iHmoro oKy, - Hifkof BKa-
3IBKM Ha L2 B 3aKCHI HeMae. 3 LbOTO NpPHBOOY BBAXacMO 3a HeoOXigHe craTu
Ha NO3UILo, AKa MIOTPUMYE 3a CBOCIO CYTTIO HAYKOBLIE- pospOoBHMKIB JAHOTO
3aKOHOMPOEeKTY, MPoTe xoTinocA § 3a3HaYMTH JesIKi 3ayBakeHHs, AK KOHKpe-
TH3YIOTE HAllly MO3MII0 3 NBOIO NUTaHHA. [lepln sa Bee, 3asHAYMMO, IIO Ha
HAIly OyMKY He JOCHTh TOUHMM € (JOPMYTIOBAHHA 4.2 3aIIPOTIOHOBAHOL CTaT-
Ti, B AKill TOBOPHTECA: "3T0fla Ha 3al0NiAHHA ILIKOOH BH3HACTLOI HATEKHOW,
AKILIO Ti HagaHo Ai3gaTHoKR ocolole | BOHA BiINOBTAE BUMOraM, 10 Nependa-
YeHi IMBITbHMM 3aKOHOTaBCTBOM YKpaiHw'. [lpoaHanisysaplum nomoKeHHA
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LusimeHOTO Kogekey YKpaiHy, Bauumo, o cepel, BUMOT, JOMEPKaHHA AKHMX €
HeoOXiTHUM O/ YMHHOCTI NMPaBOuYMHY, HEeMaE TaKMX BaATMBHMX IIYHKTIB, AK:
1) ocoBa, 110 Jae 3TONY Ha COPMUYMHEHHA IIKOAM HeBHMM MIpaBaM UM iHTepe-
caM, MOBMHHA BOTMOMITH HUMKM HA 3aKOHHMX IJICTaBax i MaTK IIOBHe IpaBo
POSMOPATLKeHHd HUMI; 2) sToda Mae OyTH HalaHa 0O BYMHEHHS OifAHb, LIO
COPUYMHICKOTE LIKOOY; 3) 3roda He MOBMHHA IepecTifyBaTH CYCHTBHO-
Helesneuni nini. ToMy, BBaXKacMo, 110 0O BU3HAUCeHHA HANMeXHOCTI B 4. 2 C7Tif,
JOAATH i BUIIe3asHaYeHl YMOBH,

Ulono 4. 3 3anponcHOBAHOI CTaTTi, Je 3a3HaveHo: "3rofa Ha 3aNoOiAHHA
IIKOMM He BHM3HACTECA HANIKHOW, KO Ti pealizallil BUMarae BUMHeHHA T4-
AKoro abo ccobnuBoe TAKKOTO FOYMHY", TO BBaAacMo 3a HeobxiTHe MOBHICTIO
MOrOOMTHCE 3 TAKHM POPMYTIOBAHHAM, OCKITBKM He BM3HAYeHHI MeX CIIpi-
YUMHeHHs LIKOOM 3a 3rofoK "MoTeplinore” Moxe MpHM3BeCTH A0 JeTalisamil
eBTaHasil, 1O € HeMOUIMEHMM i HeSesNeuHMM 1714 HALIOrO CYCINECTBa Ha
CY4acHOMY eTarli HOTO PO3BHTKY.

B saxoHonpoekTi NponoHyeTkca Takox gonosHuTH KK Vkpainu crar-
Tero 46-1 "3BiMbHeHHS Bifl KPMMiHATEHOL BiANOBIDAIEHOCTI O CIIPaBax, LIO
MOPYLIYIOTRCA He iHaKIe AK 3a CKaprok noTepminoere”, mono akol b [poexri
zasHaueHo: "Ocoba, IO BUMHMIA 3T0UYMH, NepenbadeHui cTaTTaMK 125, 126,
yacTuHow 1 crarTi 152, wactunowo 1 crarti 153, wacrmnoo 1 crartti 162, yacTy-
How 1 crarTti 163, cratramu 172, 173, 175, 176, 177, yacTtuHoro 1 crarti 355,
cratTero 356 nporo Komekcy, nigmarac KpUMIHATBHIA BIINOBIIATBHOCTI THIIIe
3a CKAPTOK MOTepIinoro Ta 3 foro srogu”. Taki sMiHM BBaXkacMO He HOLITE-
HUMH i He pallioHaTBHUMK, OCKITEKN B cTaTTi 27 KITK YkpalHit Bike MicTUTbCA
BHYepnHMiA nepenik crateft KK Ykpalnm, B AKux nepemnSadeHi amoumHM, AKI
BIIHOCATECA IO TaK 3BAHMX CIIPaB MPHBATHOTO OOBIMHYBaYeHHA, TOGTO Ti, LIO
POSIIATAITHCA BUKITIOMHO 32 CKaproto MoTepIIiioro.

Takox ABTIETBCS HE3POZYMINMM JONOBHEHH] LbLOTO Iepeliky CTaTTd-
Mu 172, 173, 175, 176 1 177 KK Vkpainm Ges BKa3iBKHM Ha Take JOMOBHeHHA.
BeakaeTbod HeoOxingHmM abo OomoBHeHHA MM craTramu . 27 KIIK, abo
B3arajai He BKIIOUeHHA Ix OO Mepemniky CIpas HPHMBATHOrO OOBUHYBaYeHHA.
Poarngn y cyfi pAny JaHHMX CIpaB HOBMHHO PeryIioBaTHCE BUKTIOUHO Mpolle-
CYaTbHMM IIPABOM, a He MaTepianbHuM, ockineki KK Ykpainu midile BisHavas
BHOM 3MOUYMHHOI MMOBeIiHKK OCo0M | Mipy MOAKIMBOIO NOKapaHHA 3a IX BUM-
HeHH:, Crioci§ posrngay clpap i KOMIIeTeHLd OpraHiB JoCcyLoBOTO COCTBa,
MPOKY PaTyPH Ta CYAY MPH IxX IpoLecyanbHOMY HOPATKY POSIIIANLY - BHKITIOU-
HO KOMITeTeHLis HOpM KPMMiHalIbHO-NPOLECYaTbHOTO IPaBa.

BKnloueHHA TakoK AOMATKOBO 4. 2, B AKIM 3asHavyeHO, 1o ocodba, Lo
BUMHMIA 310YHH, DepenbadeHuit cTaTTaMu 125, 126 uworo Konekcy, spinbHg-
€TBCA B, KpMMIHATBHO! BIINOBIIATMHOCTI ¥ pasi IpMMUpPeHHA 3 NOTepoinumM,
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[0 BULIE3a3HAYEHOL CTATTI € Ay GNBaHHAM IIPUIKCIB 3aKOHOTABCTBa, OCKINIE-
ku <T- 46 KK Ykpaitin Bxe nepenfadac 3eimbHeHHA B KpHMiHANBHOL BIIIIOBI-
JATBHOCTI 0cobM Y pasi IPUMUPEHHA 3 MOTepIiniM, 3a YMOBM BUMHEHH HEIO
YMUCHOTO 3MOUMHY HeBeMMKOI TAKKOCTI 4 HeolepesKHOTO 3MOYMHY Cepen-
HBOI TAKKOCTL. A OCKINBEM 3MOYMHY, NepenBaueni cT. 125 i u. 1 c1. 126 KK
YKpalHi € 310IMHaMKM HeBelHMKOl THKKOCTI, TO HIlIO He 3aBakac 3acToCyBaH-
HIO B JaHiTl cHTyalil nonoxeHs cT. 46 KK Ykpatan [4, c. 24].

Ha ocHosi aHamisy ocHOBHMX PYHIaMeHTAMBHMX OOCTITKEeHb BUSHHX,
AKL 3afIMATHUCh JOCTIIKeHHAM NpodneMaTHKM IHCTHTYTY 3Tomu "noTepnino-
ro”, a TaKOAK BHILESA3HAYeHOIO 3aKOHONPOeKTY, XOUeThCA 3pO0OMTH y3aranb-
HeHHA 3 NPUBOIY HAILGI TOUKHM 30pY CTOCOBHO MPABOBOTO CTaTYCy Ll KaTe-
ropil ¢ cucreMi npasa VYkpainm besyMopHo, IHCTHTYT 3romm “moTepninoro”
HOBMHEeH 3HalTH CBOE BiMoOpakeHHA B MOSUTUBHOMY Ipabl, IIpOTe He B MO-
BHiF Mipi i He B TAKOMY BHMITIAII, AK 3alPOICHOBAHC 3aKOHOIPOEKTOM.

BusHaeTica HeoOXiTHMM 00OB siskoBe BKIIoueHHA Oo KK Vkpainm eu-
3HaUeHHA MOHATTA MOTEPIINore B MOro MaTepialbHOMY aCleKTi; BKIHYeHH:
10 cucTeMu 00CTaBiH, IO BHKTIOUAKOTE SMOYMHHICTE OiAHHA TAKOI OOCTaBMHN
AK "CHpHMYMHEeHHA WIKOOM OXOPOHIBAHWMM 3aKOHOM IpaBaM Ta IHTepecaM
ocob 3a 1i HaneAHOI 3ToaH" 3 BpaxyBaHHAM JONOBHeHb OO BUSHA4eHHA "Ha-
TeKHOCTIY; 8 TAKOXK BHM3HAUEHHA MeX OO3BONeHOCTI Ha CHPHMYMHEeHH:A LIKOOM
3a 3roacie ocoOu NMPAMOK BKA3iBKOK Ha 3a00pOHY BIMHeHHA OifAHb, LIC Mid-
NafarTh il O3HAKHM TLAKOTO UM 0coBIHBO TAKKOTO 3I0YHHY.

ITponoHyeMO BIOMOBMTHMCE Bill BU3HAHHA He3MOUMHHUMM OiAHHA, LIO
CIPUYHMHIOKTE WKOAY IIpaBaM qu iHTepecaM ocoBi 3a 1i 3romM ¥ BHINIALI BUM-
HeHHA AifAHb, IO 33 30BHIIIHIMM OSHAKaMM BITHOCATHCA A0 TAKKMX 41U 0Cob-
THBO TAKKMX 3MOYMHIE. TaKe TpaKTYBaHHS IBOTO ITONOKeHHI O0YMOBTeHe
HETOTOBHICTIO HAIIOTO CYCMiNBCTBA OO0 TAKOTO BiAMOBITaTbHOTO KPOKY, OCKi-
TBKH Ll TATHE 3a cODO Neranisanino eeraHasii. BeaxacMo 3a HemouinbHe BHO-
CHTH TaKi 3MiHM, OCKLTbKM B TaKOMY pasi BinGymeTwesa He Nullle 3MiHa MPHH-
IUITiB KPMMiHATTEHOTO IIPaBa, a A IPaBoBOl CHCTeMM YEPaiHM B LTOMY.
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LM. PoMankin
KprElHT

(Hpusapnamcesudt wpudusnii incmunnan Jvbifcekozo
Jepowadnozo yuibeparanenty Gnympininix cnpab, Vipaina)

OEAKI TMTAHHA J1i KPMMIHAJTBHOTO
3AKOHOJABCTBA B ITPOCTOPI

3moumH - Hesin eMHUA drakTop MIAckkoro 8yTra. OKpiM cBOfx sMicTOB-
HUX BIACTMBOCTEN, AKMMHM € FIOT0 O3HAKM i CK/Iafl, BiH Ma€ MeBHi MpoCcTOPoBo-
Y4acoBi KOOPOHMHATH. 3a JOMOMOT0K OCTaHHIX MOMXJIIHEA HOrO iHIHBigyaTisalid
i of’exTHBHA OIiHKa 3 BOKY CYCIUTBCTBA.

3aramTeHOBIIOMUM € TOW (hakT, LIO 3MTOYKMHHE TiAHHA - BUKTIOUHO Hera-
THBHe ABUILE, @ TOMY IJJIATaE OCYAY B KOKHOMY KOHKDETHOMY BHIIAIKY,
He3a/TeAHO Bif, MicA i 9acy WOTO 30iFICHeHHA (YMOBOIO TYT BUCTYIIac Ieped-
GaueHicTb cycninbHO HeBesneuHOro OifAHHA B 3aKOHI NP0 KPUMIHANEHY BiIO-
BiTa/MbHICTD. SIKI0 ¥ OOHMX KpalHax HeBHe TiAHHA BU3HAETBCH STOYMHHMM, TO
¥ iHIMX - He NiOIArac KPUMIiHATEHIN BiOIOBIATBHOCT).

Ananisyiouu crarrti 6, 7, 8 Ocobnueol yacruai KpHuMiHanbHOrC Kogekcy
Ykpainu sig 5 ksiTHa 2001 poKy, MOXHa TiATH BUCHOBKY, ILO HOTO [id ¥ IPOc-
TOpi € oOMekeHOK0 | MOLIMPIETEC Ha "TepHTopilo YKpailii®, a B KOHKpeTHHX
Bunamkax i "3a Ti Mexi" (MaeTbCd Ha YBasi TepuTOpid iHIIMX Oepkae). OOHak,
TYT BMHHEa¢ HapadokcalbHa CHTYallif, OCKITBEKM MeKi HNOLIMPEeHHS 3akOHIB
Ipo KpMMiHaNPHY BiONOBIOaNbHICTE (B CYKYIHOCTI YCix AepAaB) B LIiIOMy He
OXOIUTIOKOTE BECh MPOCTiP, B IKOMY iCHYIOTE 1 POSBHBAIOTBC CYCIITBHI BITHO-
cunm. Licto pisHKMIee € KOCMIYHMF ITpOCTip.-

3 cepenuHu 20 cTONITTA Nodanock oceoeHHd Kocmocy, 3anyek y 1957 p.
NepLICre INTYYHOTO CYNYTHHMKA 3eMIi IMOKTAB MOYaTOK MUKHaPOIHO-Npa-
BOBOTO PerylioBaHHA BUKOPUCTAHHA KocMigHOro mpoctopy. Tepini Ta Ham-
Ba/KIMBIILI MiIKHaPOTHO-TIPABOBI HOPMHM B I ramysi 3'ABIWIHCA e 10 yKIa-
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JaHHA MiKHApOOHWMX TOTOBOPIB MpO KOCMOC i ByiIM 3BMUYACBO-TIPABOBMMHM.
BoHu BCTAHOBTIOBIML QJKOCMOC € 3arafbHMM CHATKOM TIOOCTBA Ta He MOXKe
GyTi 06’ eKTOM OepKaBHOTO NPUBIacHeHHd; B) KOcMOC MOKe BUKOPUCTOBYBa-
THCA JITLIR B MUPHMX Hinax. i HopmMi i CBOTOOHI 3aNMIIaOTHC OCHOBHUMH B
MiKHAPOTHO-IIPABOBOMY Pery/IIOBaHHI KOCMIYHOTO ITpocTopy. 3romom Gymu
YKIageHl MDKHapOogHI OTOBOPH, LIQ 3aTHIIAKTRCA HafBaAUIMBILIMIK ¥ pa-
BOBOMY Pely/IIOBaHHI BUKOPUCTAHHS KOCMIYHOTO HPOCTOPY OO LBOTO Yacy,
soKpeMa: JTOrosip npo NpUHIMIIN Ji9TbHOCTI Jepkae 3 DOCTIKeHHA Ta Bl-
KOPHMCTaHHA KOCMIYHOTC IpOCcTOpY, BKTIoUaun Micanp Ta inmi HeGecHi Tina,
1967p., Yrooa npo NopaTYHOK KOCMOHAETIB Ta NOBepHeHHA o0 €KTiB, 3alyllle-
HHX ¥ KOCMIYHIT npocTip, 1968 p., KoHeeHIis npo MiKHapoOHY BiTIIOBIDaNb-
HiCTh 3a 30MTOK, 3aBIaHMIA KOCMiYHMMKM 08'ekTami, 1972 p., KoHeeHuia npo
pescTpanino of eKTiB o 3alyCKalThed ¥ KOCMITHMA npoctip, 1975 p., Yroma
PO DidNBHICTh Aepkab Ha Micani i iHinx HeGecHux Timax, 1979 p. [5, ¢ 136-137].

Lli morosopm peryniioTh BMKITIOYHO MUKHAPOIHO-TIPABOBUI PeiiM KO-
CMITHOTO NPOCTOPY, NUTAHHA FIOTO JOCTIIKeHH:A Ta CHIiBNpali Jep&as oo
OCBOSHHA cihepH KooMocy. B TOT e yac, yIom WIOAO MiKHAPOIHO-IPABOBOTO
perymoBaHHA KpHMiHATBHO! BiONOBTaNbHOCTI 3a 3MouMHM. BunHeHHI ¥ Koc-
MIYHOMY IIPOCTOpPi, He Ma€, OCKINBKM ocTaHHIX 3acdikcoeano He 8Gyno, xoda
iCHy€ - CYTC TeOpPeTHYHO - MOAKTHBICTD IX BUMHeHHA. He IpHCcyTHI BITHOCHHM
MK JIFOIBMI, TaM IPUCYTHINA i “dpakTop snounHy", ToMy HeoGxiTHO BUPIILIATH
NUTAaHHA IOT0 KPUMIHATBHOI BIANIOBIOATBHOCTI 3a KaTeropik 310YMHIB, K
BulHeHi v "Bakyymi". llen MomeHT HalupaTHMe HaleXKHOI aKTyanisalii y
MafByTHEOMY, OCKiTBKM BiTHOCHHM, AKi "NepeHOCATECA" 3HAYHO YOKITAmHK-
IOTBhCA, TPOLIRC OCBOCHHA KOCMOCy HaOupae CTpiMKHx obepTiB, 30inbLIyeThea
Yac MepedyBaHHd TOTeH ¥ HBOMY, a TOMY 3pOCTa¢ iMOBIPHICTE BMHUKHEeHHS
TaKHX 3MOYHHIB.

Jnda TakTOBHOCTI i TOTiYHOro oBTrpyHTYBaHHA BHIILE 3a3HAUEHOTO MOMEeH-
Ty, HeobxiOHO, HacaMIleper, JaTH BIANOBIOb Ha TaKi NHTaHH:A: "LIO BBAaKAETHC
KOCMOCOM ([TPOCTOPOBUA acleKT)?" Ta " UM MOMIMPIOETECA TepKaBHUI CyBe-
PeHiTeT Ha KocMigHMI npocTip?”.

Ockineku popMyBaHHS YKPAiHCBKOL JepkabH 1 Tl 3aKOHOABCTEA BiOGy-
Bajlocd B MeXax CBITOBOI MPaKTHKH, TO DOLINEHO Byde posriAHYTH NUTAHHA,
AKI Hac HiKaBIATh, Ha IXHROMY MPHKTagi.

Sk cnpapennueo BEasye npodecop ®pic TLJI, nowarra “tepuropia
VKpainu”" He Mac €IMHOTC BH3HaYeHHA B KPMMIHAIBHOMY 3aKOHOOABCTEL. s
1l PO3YMIHHA CTIi0 3BEPTATHCE IO HOPM KOHCTHUTYLIMHOTO Ta MiKHAPOTHOTO
npasa. BuxigHi Dono/XKeHHA NBOTO NOHATTA MICTATRCA B 3aKoHi YKpainu "[Ipo
HJepskaBHUA KOPOOH YEpalHu' BiO 4 mucromana 1991 poky (cratri 1 - 6) [4,
c. 23]
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Ho TepuTtopii YVKpalHi HaleXaTb: CyIla B MeXax e[ KaBHOTO KOPIOHY;
BOIHa TepHTOpiA B Mexax depiaBHoro( BomHI GacefiHM - BHYTpIHI Mopd,
piuky, osepa, iHINI BOLOWMHMIIA; TepUTOPIanbHi BOTH - NPUOepPekHI MOPCEKi
BOAM Ha BidcTaHi 12 MOPCBKHX MIWIb, AK BUPaxXOBYIOTBCA B TOYKHM HaMOinb-
LIOTO BiIILTHEY, MPUKOPIOHHI CYyXONOHHI piku g0 HiHil dapsatepy abo Tens-
raBy; NOBITPAHUA NPOCTIp Hall CYXOIYTHOIO Ta BOMHOK TepPHTOpPIcio YKpaiHi;
Halpa B MeXax KOpIoHiE YKpalHy; KOHTHHeHTAILHUIA Ilelk) (oBepXHA Ta
Halpa OHa MOPA i MOBOTHMX PaliOHIB, LIO NPUMUKAIOTE 00 y30epeickd Ta
OCTPOBIB YKpaiHu, ane NepeGyBacTh II03a 30HOIC TepHTOpPIaTbHOIO MOps OO
rmnGuHK 200 MeTpie abo 3a T MeXaMi 00 Micid, e ruGHMHa TOKPHBAYIX
BOA, TO3BOTAE FINCHIOBATH PO3POOKY KOPHCHMX KOTaTHH IMX paFfioHiB), Bill-
cbKoBi kopabmi, 9Ki npunucadi 0o noprie Ykpainy, nig npanopos BMC Yipa-
iHM B OyOb-AKiN TOUII eKBaTopil CBITOBOTO OKeaHy, He BIFICBKOBI MOPCBKI Cya-
Ha I npanopoM YKpaiHu, SKi nepeGyealoTE ¥ TePUTOpiaTsHMX Bodax YEpa-
IHM Ta B HeTpa/IbHIX BOJaX; BIFICHPKOBI MOBITPsIHI CyAHA 3 po3Ni3HaBATBHMMUK
sHakaMu BIIC Vkpainm B Gyab-aKifl TOULi CyxONyTHOI, BOTHOI IIOBEPXHI 3eM-
Hof Ky7i aBo NonboTy; HeBiMCEKOBI TOBITPAHI CyIHA 3 PO3NizHABATIEHIMI 3Ha-
KaM# YKpaiHu, Ak nepe0ypaoTh Ha Tepuropil YKpalHKM aGo y BiOKpUTOMY
HOBITPAHOMY IIPOCTOPL; TEPUTOPIA NelTOMATHYHIX IIPeiCTABHULITE YKpaiHi
3a KOPOOHOM, a TaKOK TepHTOpia oillianbHix pesrIe il JepkaBHUX Jeri-
rauiin Ykpaidu B kpaiHax nepelysannd [1, ¢. 1-6].

Cepen, HasBaHMX 00 €KTIE, AKI CTAHOBIATE COOOIY B CYKYITHOCTI TepUTOpil
Ykpainu, ocoGnuey yeary olill 3sepHYTH Ha TaKy OSHAKY IIPOCTOPY AK "IOBIT-
panHmit npoctip". Lle syMoBeHo, HacaMIlepel, HEMOMXTHBICTIO TOUHOTO BCTa-
HOBMeHHA HOTO MK, IIPH TOMY, IO CBOIM NPpONOBACHHAM BIH Mac KOCMIYHMI
OpocTip. 3eilcH BUILTHMBas HeoOXiTHICTb BCTaHOBTEHHA KOHKPETHOI Mexi, 3a
JOMOMOTOK YOTO BUPYIUYIOTHCA IMTAHHA LIOAO HOIIMPeHHA il 3aKOHY Ipo
KPHMMIHATBHY BIMMOBTATEHICTE ¥ BIIMOBITHOMY CePeTOBMIIL,

Ha saxoHonmasuoMy piBHI BepxHA MeXka MOBITPAHOIO MPOCTOPY He per-
naMeHTOBaHa. OMHAK, MiKHapOIDKHa IPaKTHKa BUXOIMTE i3 TOTO IO BOHA He
nosuHHa nepesuiysarn 100-110 kM Hag piBHeM okeaHy, L0 MOAKHA BBAKATH
3BUYAECBOK-TIPABOBOK) HOPMOK. BepxHA Meka KOCMIUHOTO IPOCTOPY, depes
o0’ eKTHMBHI NPUUMHM CTAHOBIEHHIO He MignArac [5, ¢ 138].

MixkHapooHe KocMitHe Dpape NoOyAoBaHe Ha IPHMHLMIIL He pPosIOBCIO-
JKeHHd epkaBHOTO CYBepPeHiTeTy Ha KOCMIUHMI NpocTip. Buxonguu 3 neoro,
BCTAHOBIIOEMO, IO il 3aKOoHY Npo KpUMIHaNbHY BIANOBIIANBHICTE 1MCOO
IMOUMHIE BYMHEHHX ¥ KOCMIUHOMY IPOCTOPI, € HEMOMITHBORO.

Tomi Ak BMpinIMTH JaHe NHTaHHA, AKILIO KOTHOI MpaBoBOl OCHOBM [
IbOrO He Mae? BiONoBinb Ha Ile IMTAHHA Ha 3aKOHOJABYOMY PiBHI TeX He 3a-
KpilneHo.
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Buxomduu iz Hamoro GaueHHs cHTyalii NPONOHYEMO BCTAHOBTIOBATH
KpHMMIiHATbHY BIITNOBIDANBHICTE 3a 3MTOYHMHHI Oil, BYMHeH] B KOCMIYHOMY IpoCc-
TOPi, BPaxOBYIOUH MPHHIMIT TPOMAIIHCTBA, KM 3aKpillleHO 3aKOHOTaBLeM
y <T.cT- 6 Ta 7 KK Vkpainu. BiH nonarac 6 ToMy, e 0cobH MAATaloTh KpHMi-
HaTBEHIW BIIIIOBITATBHOCTI TAKOK 3a 3MOYMHM, BUMHeHI MO3a MexXKaMM Oil 1x
HaUiOHA/TPHOTC KPUMIHAMBHOTO 3aKCHOJABCTEA. ToMy IxHI iHTepecH MaloTh
GyTH saxilleHi OepokaBaMM, TPOMATAHAMM AKX € YUACHUKK anoumHy. Take
caMe BiIHOIIeHHd Mae GyTH i [IOTO 3MOUMHIE, BUMHEHHUX ¥ KocMoci. OcHoe-
HHMM LITIXOM BUPIIIeHHA MUTaHHA KpUMiHaIbHOT BiOIOBIIATBHOCTI € AUIo-
MaTia. CaMe depes Hel i ocAraeTbed GakaHUI PesyIILTarT.

Hna 3'AcysaHHA CYTHOCTI KpHMMiHaNbHOI BiONOBIDanbHOCTI 3a 3MOYMHHM,
BUMHEH] B KOCMIYHOMY NpocTopi, HeoBxiOHO PO3rMEHYTH Oedki NpuTaMaHHI
M MOMEHTH.

MoneHT nepiumii. Bes cienjaneHoro kocMivHOro 08'eKTa, AKHMM € LITYY-
HU CYNYTHHE, KOOCMIYHMHA anapaT Ta X HOCIH, IO MiTOTYEThCA, MPOHHMK-
HeHHA | NepeCyBaHHA MI0OeH ¥ KOCMITHOMY IIPOCTOPL € HOMOAIHMBUM. 3rigHO
Kongenii npo peectpanino o6 eKTiB, 10 3allyCKalTbCd B KOCMIYHUIT DPOCTip,
OCODITHBICTIO CYIACcHOIO KOCMIMHOTO Hpaga € Te, IO KOCMiuHI 05'eKTH mepe-
GyBaTh Hif KPUCIMKILCK Tepskasl, ¥ 9kif soHu Oy sapeecTpoBaHi, a To-
MY, eKillaK, AKUA B HUX 3HAXOOWTHCA, TeX Mepebybac B aHATOTIYHOMY IIPaBo-
BOMY cTaHOBILIL [, x0ua B Joroeopi “IMpo kocMoc" 1967 poky Bei KOCMOHABTH,
He3aleXxHO Bl IPOMaTAHCTBEA, HasBaHi "MOCIAHLAMM BCBOTO JIIOOCTBA", MK
MacMO TYT CIPaBy CKOpillle He 3 MPaBOBOK HOPMOID, a 3 NOMITHYHOK MeTado-
pomw. TMomiT B KOcMOC He TArHe O KOCMOHaBTIiB 3MiHM TpoMaddHcTBa aBo
miggadcTea. CKazaHe He 3apaykad JepikabaM BCTAHOBMIOBATH OCOOIMBOCTI 3a-
CTOCYBAHHA HATIOHATbHOT KPHCTMKILT HIOT0 YNeHiB MIKHAPOTHIMX eKillaxXie.

MomeHT gpyrufl 3nouMHaM BYMHEHMM ¥ KOCMIYHOMY NpOCTOpi, IpHTa-
MaHHI Ti caMi pucH, IO 1 IXHIM aHanoraM, BIMHeHUM Ha 3emti, OcolnmusicTe
TYT IVIATAE ¥ TOMY, LIO MOKIUBICTD TIAMBHOCTI MTIOOMHK ¥ KOCMIMHOMY IpPOC-
Topi € gelllo oBMeXeHOIO ¥ IOPIiEHAHHI 3 TAaKOIO K TiANBHICTIO Ha 3edti. Tomy
BUMHeHHA OaraTbox 3M04MHIB, NepegbadeHmx Ocobnusor wacTmHo KK
YKpainu (Hallpukiad, DapaHHA xabapa, DiOMiHa THTHMHYK, TOBedeHHA 0o GaH-
KpYLITBa Ta iHINi), € HeMOATUEHUM ¥ OpocTopi "HeparomocTi”. YV GUTBLINN Mipi
iCHy€ MOKTHMBICTE ¥ KOCMIYHOMY NpPOCTOpI BUMHEHHA YMMCHOTO BOMBCTEA,
3alOMigHHA TiTeCHOTO YILIKOIKeHH4, TepOpPUCTHYHHA aKT, Oueepcid, Tobro
VIOYHMHIB MOB A3aHMX i3 PIMHeHHAM aKTHBHMX [Oift Ta Ge3nianbHocTi. Cepeno-
BHMILIEM M BUMHEHHA 370YMHY B KOCMIYHOMY MPOCTOPI ARTACTBCS He TINBKH
KOCMIMHMF 00'€KT, a ¥1 BU3HAYSHMH MPOCTip HABKOMO HBOTO (HANMPUIUTIaM, Hev
MPOCTip BUSHAYAETBCA JLOBXKHMHOK TPOca 10 4KOTO NPUKPIIIeHHA KOCMOHABT
MO0 OGCTYTOBYBAHHA KOCMITHOTO 00 €KTa ¥ BIDKpUTOMY KocMoci). TexHomo-
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riYHA CKIQIHICTD 1 3aTPATHICTE MPOLIECY OCBOCHHA KOCMOCY CIIOHYKAE HU3KY
"KocMidHMX" Jepikab 10 00 €MHAHHA CBOIX MOATHBOCTEF], HAYKOBOTO IIOTEHLI-
any i pecypcie, pe3ylIsTaTOM YOT0 € CNITbHA BIACHICT Ha KOCMIYHMIT 00’ KT,
Tomy ocTaHHIN nepeGyBac Mig IPHMCOMKIICK (@ TOYHIIe eKilaX - KOCMOHAaB-
TH) dekinekox depekas. Le, y cBo yepry, DOpomKye NeBHI TPYIHOILL, 9Ki I10-
TpeOYIOTh CBOTO BUPIIIEHHA TeX TUIITOMATHYHMM ITAXNOM.

MoneHT Tperif. Bullle 3azHadeHi NONOXeHHA XapaKTePH3YIOTECA THM,
IO Bech MPOLIeC PO3BUTKY 3IOYMHHOTO OigHHA BiOOYBaBed B MeKax KOCMIUHO-
ro npocropy. HeolximHo posrnaHyTH BUIAOKK, KOTH 3M0YMHN POSBUBAIOTHCA
B PisHUX MIPABOBHX CEPEIOBMLIAX.

SIKIIO 3MOYMH PO3NOYATO B Mekax TepHTOpil gepskaBu, a MpomoBKeHo,
NPUITMHEHO YH 3aKiHYeHO ¥ KOCMIYHOMY IIPOCTOPi, TO Ha HbOTO MOIIMPOETE-
c {gedakTo) IOPUCTHKLIA AK JepikKabBH, Ha TepuTOpil AKOI Byno posmouaro
HifHHA, TaK i JepXaB, 9K NPedCcTABIAIOTE iHTepecH Y9acHMKIB 3Mo4HHY (1o-
TepHinero, ¢y €kTa 3MoumHy Ta iH.}. OTXKe, BUXOIMTE, IO KpMMiHaNbHa Bil-
HOBITATBHICT HacTa€ AK 3a (PaKTIMHO peanizoBaHy TacTHMHY 00 €KTHBHOI
CTOPOHM CKTTaly 3MOYHHY ¥ TOMY Ul iHIIOMY cepenosuili. [ToyaTkoBa cTamisa
MOYMHY (He3aKiH4eHMI 3IOYHMH), BIMHeHa Ha "Tepuropil gepxapu”, BH3Ha-
€TBCA FTOUMHHOK 1 TILTArae KPMMIHANTEHIT BIIMOBITATEHOCTL MTHIe B TOMY
pasi, AKIIC BOHA ABIAE COBOK CKIaj 3MOUYMHY, NependadeHore BiIMoBigHMM
3aKOHOM i Ha saBeplIANBHMX CTaliaX Mac NPONOBXKeHHd He Ha "TepUTOpii
Jepasn”, a B KOCMITHOMY IpocTopi.

Y BUNAOKY, KOTH MOUATKOBA CTAfLid 3TOUMHY POPMYETECA ¥ KOCMIYHOMY
HOPOCTOPi, & HACTYIIHA pealizalid o8’ eKTHMBHOI CTOPOHHM BiIOYBAcTECA B MeKax
TepUTOPIl e pKaBH, TO MOro aHaMis 3MIMCHIOETHCA ¥ TOMY X, ale 3BOPOTHROMY
HOPATKY.

HageneHi prine ocoGAMBOCTI BUMHEHA STOYMHIB ¥ KOCMITHOMY MpocTOopi
€ Juille He3HAaUHOK YacTKOK i3 THX, 9K NoTpebyIoTh AONATKOBOOTO HOCTi-
JKeHHA | MDKHapogHO NpaBOBOTO perynioBaHid. Y Oyap AKOMy BUIaIKy Oys-
nocepeHe MPHTATHEHHA 10 KPMMIHATBHO! BIIMOBITATEHOCTI ¥ KOCMOC € He
MOATHBMM. ToMy, Oms1 peanizalil OCTaHHBOL, HeoOXiOHC 30eperTu JaKTHYHI
oBcTaBMHM BUMHEHHS 3104MHY i alcTparyeaTH (MlepeHeccTH) IX ¥ Mexi Al
3aKOHY MPO KPUMIHATEHY BiOMOBIOaTbHICTE,

HedpaxTo, 3mouMH BYMHEHMA ¥ KOCMIYHOMY CepedOBMILI, Ma< Ti X xapak-
TEPUCTHKM, IH0 W HOro "Hpoeklia" B Mexax TepuTopii Oepkasu. Llomo
cyB'exkTa gaHo! KaTeropil 3/MOYMHIB, TG HMM BHCTYIac "CHELKOHTMHIEHT' -
KOCMOHABTH Ta TY PHCTH.

BigcyTHICTP HerafiHoOI HeoGXiZHOCTI NpaBOBOIC Pery/MICBAHHA 3TOYH-
HiB,BUHMHEHHX B KOCMIYHOMY IIPOCTOPI, Ja€ 3MOTY AeTaTbHO IX JOCTIOMTH i
3aKpinuTH BITNOBIOHUMY MiKHapOJHO-TIpaBoBHMMH HopMamu. Ha maHmt gac,
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BHILE HASBAHI ATOUMHM - CYTO TeOopeTHYHa MMOBIPHICTb, OOTHAK, LIMTKOM 3Po-
3YMIJIO, LIQ 3rONOM Teopid mepelie B MPaKkTHKY i JaHe NUTaHHA Pi3Ko aKTya-
TMi3YEThCA

BMKOpHCTAHA JIiTepaTypa:

1. 3y *"TTpo oepxasHimi KopooH Yipaim” sin, 4 mictonana 1991p.

2. KpuMiHAMEHII KooeKC YEpaiHH 3 TeK(TaMH BHeCeHMX ¥ HBOTO 3MiH 1 Jo-
MOBHeHE, OQILIFHe ONpIUTIONHEHMMH CTAHOM Ha 1 pepecHa 2008 p. / Vimamau
Kupuce B.O, - Tessie: Mira-Tlpec, 2008. - 480 ¢

3. KongeHuis npo peecTpaliito o' €K TiB, 1O 3AITYCKAlOThCA ¥ KOCMIUHUI Mpo-
crip, 1975 p.

4. KpimninamebHe npaso YEpaiHy, 3arambHa 9acTiHa: [linpyunvk ams cryoeTie
BMIMMX HaBYaTbHUX 3aKTadi. 2-Te BHoaHH#A, JOTIOEHeHe i nepepobnete. - K.: Atika,
2000. - C, 23.

5. MixHaponHe npaso: Hapu. nociGHmk.3a peg. M.B. BypoMeHcekoro - K
KOpinkom IHTep, 2006, - C. 136, 137.

H.H. PicTik

CTYIEeHTKA

(yeancektit deparadniin yHifepoimenn
Srympiunix cnpaf ivent E.O. Hidopenka, Vipaina)

XAPAKTEPUCTUKA OB’'€KTUBHOI CTOPOHW YXMITEHHS
B1A CIVTATW CTPAXOBWX BHECKIE HA 3ATANTBHOOBOB A3KOBE
JEPKABHE IMEHCIVHE CTPAXVBAHHA

IMouunatoun 3 1 ciuna 2004 poky (MoMeHTY HaOpaHHA YMHHOCTI Oinbiui-
CTI0 NMOMOXKeHb 3akoHy YikpaiHu “Tpo saranpHooBoB A3KoBe OepikaBHe NeH-
cifiHe crpaxyeaHHs") or. 212 KK YkpafHu exe He zaBeslledyBala NpaBoMipHe
¢$yHKIiOHYBaHHA NeHCIHOTO CTPaxyBaHHA (3a BMHATKOM CIpaBNAHHA 300py
Ha OBOB'd3KOBe He[wkaBHe IeHCifHe cTpaxyBaHH4). OCKilTbKM ¥ IMCIOZMILT
¢T. 212 KK Yipatan irypyroTe mule Ti oB0B A3KOBI INTaTexi, 0 HalleXaTk
J0 CHCTeMM CNOIATKYBaHHA, a BionosigHo oo 1. 4 <. 18 3axony "[1po sarans-
HOOOOB A3KOBe Jep/kabHe MeHdHe CTpaxyBaHHA" CTpaxoBl BHeCKH He BKIIO-
YAIOTHCS A0 CKIaay NOJATKIB, iHIIMX 0008 I3KOBHX IIaTexKie, AKi CTAHOBIATH
CUCTeMY ONOIATKYBAHHA, i HA Ii BHECKM MOOATKOBe 3aKOHOOABCTEO He MOLIH-
proeThca. 3pepHerHA oo cT- 212 KK Vkpainu y TakoMy sunagky Gyno Gesmimc-
TABHMM 3 oAy Ha 4. 4 ¢T. 3 KK YKkpainu, gka 3aBopoHse 3acTOCYBaHHA 3a-
KOHY IpO KpMMiHaTbHY BITHOBIAANTEHICTS 3a AHATOTIEH,
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Y 38"s3Ky 3 nuM y 2005 pori KK Yxpainu Gyno gomosHeHo ¢T. 212-1, Aka
nepegdavac KPUMIiHaNbHY BiONOBIDATbHICTE 3a YXMIeHHA Bi, CIMIaTH CTpaxo-
BHX BHeCKIB Ha 3aralbHOODOB A3KOBe Oep/KabHe NeHCiliHe CTpaxyBaHHA.

OO’ eKTHBHI O3HAKHM CKIady 37M0UYMHY, LIO HaMM pOSIIAJAETBCA, JOCTI-
Lxyeanmck y poSortax ILIL Axppymka, €J1. Crpenvuosa, BJL Tania,
JLM. Kypama, O.O. Oygoposa, M.I. XappoHioka Ta inmmx. [Ipote anamis uynH-
HOIO 3aKOHOHABCTBa Ta HayKOBOI JTepaTypu O03B0NIAE Spo0UTH BHMCHOBOK
Npo BIICYTHICTH €0MHOTO PO3YMIHHA O3HAK, AKI BXOOATH M0 00 €KTHMBHOI CTO-
POHM YXWITEeHHA Bill CINTATH CTPAaxOBHMX BHeCKIB Ha 3aralbHOOOOB A3K0Be Jep-
KaBHe MeHCilHe CTpaxyBaHH:d, IO 3HAYHO YCKTATHINE PO3YMIHHA CYTHOCTI
LBOTO 3TOUMHY.

Metoto L€l CTaTTi € 3'ACYBaHHA O3HAK OO EKTMBHOI CTOPOHM ITOMTHMHY,
nepegdaueHoro cT- 212-1 KK Vkpainn

SIK CBIUMTE aHalli3 HAYKOBOT NIiTepaTyPH, iCHYIOTE OeKilbka TOUOK 30PY
OO0 BH3HAUeHHA OO €KTMBHOT CTOPOHM YXWIEHHA Bill CIVIATH CTPaxoBHX
BHeCKiB Ha 3aralkHo0BO0E A3K0Be NepikKaBHe IeH i fIHe CTPaxyBaHHA.

€.JI. CTpenblos BBakKAE 0, 00" €KTHBHa CTOpPOHa IMOYMHY, Nependade-
Horo y cT. 212-1 KK Ykpailu, cklagaeTbed 3i 3N04MHHOL Be30ianbHOCTI, KOTH
ocoBa noeHicTIO ab0 YacTKOBO He BUKOHYE NOKIAdeHHX Ha Hel 3aKOHONABCT-
BOM 30008 A3aHE 3i CTUTATH BCTAHOBIEHHMX CTPAXOBHX BHECKIB, IO NPU3BOTHTE
10 haKTHYHOTO HEHAIXOIKEHHS BKASAHUX KOIITIB Y TepkaBHUA [TeHciHMiA
droun Vkpainu B sHauHMX posmipax [1, ¢ 435-436]. Sk EkazaHO B IpMMITLI A0
Hi€l CTATTi, M0 3HAYHMM PO3MIPOM TAKOTO HeHAIXOMXKeHHA Tpeba posyMiTi
CYyMHM, AKi B THCAYY pasib i Gimbllle MepeBMILYIOTE YCTAHOBNTEHMIT 3aKOHOM
HeOTIOIATKOBYBAHMIA MiHIMYM OOXOMIB rpoMandH. Takok, Ha JYMKY HayKo-
B4, U4 Ge3dignbHicT MOXe NPOABIATHC B pisHMX (hopMax, HAIPHKITa, no-
PYLIEHH] BCTaHOBIEHOTO MOPA/IKY BCTAHOBIEHHA i HapaxyBaHHA TaKHX BHeC-
KiB, 3aHICKeHHi cyMM 3apo0iTHOT IITATH, STiTHO 3 AKOK BCTaHORTIOETBCA CYyMa
LIMX BHECKIB, HECBOSYACHIM pericTpallii NITaTHMKA BHecKiB B [TeHciliHoMYy do-
HOi Ta iHmIe [1, c. 435-434].

0.0. Jyoopos Ta M.I. XaepoHIOK NpoBoOATE aHATOTiI0 08 €KTHBHOT CTO-
PoHM 3M04UHY, NepenBadeHoro cT. 212-1 KK Ykpainm 3i cr. 212 KK Ykpaiay,
alle IPH UbOMY BKa3YKITh Ha Nedki BIOMiHHOCTI [2, ¢ 619-620]. Tak o8’ ckTHEHY
CTOPOHY 3MTOYMHY, NepenbadeHoro cT. 212-1 KK YkpaiHu, cTaHOBUTE CYKYII-
HICTh TPbOX O3HAK:

1) Se3miAnbHICTE; 2) cycHinbHo Hebe3zneuHi HACTIOKKM ¥ BHMITIAMI daKTid-
HOTO HeHamxomkeHHA 0o [NTeHcifnoro dpoHOy KoITiB ¥ 3Haunmx (4. 1 cT. 212-1
KK), semurmx (1. 2 cr. 212-1 KK} alo ocobmieo semukmx (1. 3 cr. 212-1 KK)
posMipax; 3) MPHYHMHOBHI 38 130K MK TISAHHAM i HacTiTKaM¥L

MidHHA B NNaHi BiIOOBITATEHOCTI 33 CTATTeW, IO pO3rN4OacThod, — Le
GesOiAnbHICTE (HacKMBHa NOBeOiHKa), COpAMOBaHa Ha NOBHe alo YacTKoBe yxXI-
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TEeHHA Bifl, CIUIATH CTPaxOBMX BHeCKiB Ha 3aralbHO0B0B A3KOBe TepkKaBHe MeH-
CifiHe CTpaxyBaHH#A, AKi NOBMHHI CINM&YYBaTHCEh MIANPUEMCTBAMM, YCTaHOBA-
MM, OpTaHisalliiMy, MPUBATHUMM MOOIPHEMIIAME Ta iHIIMMM IUTATHMKaMH.
HifAHHA BHMHHOT 0co0M MOKe OYTH OIHOpPasoBMM {OOHOAKTHHM) abo HeoqHO-
pasoeuM (GaraToakTHMM), ¥ 38"A3KY 3 UMM B OCTAHHEOMY BUIAOKY HOTPiBHO
BHpIIIYBaTH MUTAHHA NP0 HaABHICTE MHOKMHHOCTI 3MTOYHHIB a00 NpoIoBkKy-
BaHOTO 3MTOYMHY 9K Pi3HOBMOY ONMHMYHOIO KPHMIHATEHO KAapPaHOTO NisTHHY.

ITin yxTeHHAM Bil, CINaTH CTPaxOBMX BHeCKiB Ha 3aranbHooBOB 93K0Be
JepkasHe NeHciHe cTpaxyBaHHA CTif posyMITH HeBYMHeHHA 1ifl, ToO0To He-
BHMKOHaHH4 NOKIATeHHX Ha ocoly 0B0B'93KiB IO CIUIATI CTPaxOBHX BHECKIB Ha
3ara/bHOOGOB ASKOBe IepiKaBHe NeHCifiHe CTpaxyBaHH#, IO AiFICHO MOTTH i
noeuHHI Oym OyTH CITadeHi, a PiBHO HeHalleXHe 30ilcHeHHd TaKix oBos q3-
KiB 3 METOI YHUKHYTH IOBHICTIO abo x0oua § 4acTKOBO CINATH CTPaxoBHX BHe-
CKiB Ha 3aralbHoOGOB d3K0Be IepXaBHe MeHCMHe cTpaxyeaHHda. ToBto, Besmi-
ANBHICTD - yXMISHHA BiTl CIINATH CTPAaxOBHMX BHeCKIB Ha 3ara/IlbHOODOB A3KOBe
JepyKkaBHe MeHCiFIHe CTpaxyBaHHA pO3ITANAEThCA AK IOYMHHA, KOJIM BCTaHO-
BIIeHO MpaBoBui OBOB'930K 0cob1 CITauyBaTH BiONOBITHI cTpaxoBi BHECKMH,
icHye peanbHa MOAUIMBICTB TaKOI CIIATH i Mae Miclle HeBMKCHAHHA TaKoOIo
oBoB'A3Ky, IO NPH3BOOWTE OO HeHaOxOMXKeHHd Y HepwkaBHUM [leHcirtHmi
¢oHO VKpaiHM KOLUTIB ¥ BU3HAUSHMX 3aKOHOM posMipax [3, c. 581-382).

BapTo 3ayBakuTH, 10 ¥ KPUMiHATBHO-TIPABOBIl JTiTepaTypi DOMYCKAETE-
€A NOEHHAHHA 3TOYMHHOT Oe30iAmbHOCTI 3 aKTMBHUMY JiAMK {AKIIO BUXOTHTH
3 BITHeCEHHA YXWICHHS Bill CIMTATH CTPaxOBUX BHECKIE A0 AMTOUMHIE, BUMHIO-
BAHMX LIUIAX0M 3MillTaHOT Be3misinbHOCTI). Y TAKMX BMIAOKAx Mae Miclle akT
3MilIaHO! NOBEIiHKHM — aKTHBHI Oil TYyT BHCTYIAIOTE CMIOCOBOM BYMHEHHA 310~
YLHHOT Oe3miAnbHOCTI.

3 uporo npuscny H.. Kysnenosa mume: "Ananizyioun of eKTUBHY CTO-
POHY 3MOUMHY, MOXKHa Bill3SHAUMTH, LIO B KWTTi piska BIMiHHICTE Aif Ta Gesmi-
STBHOCTI B 3HAYHOMY CTYIeHI 3IMalKYETbCA Ta 3 SABMAIOTRCA MPOMUKHI, 3Mi-
IaHi ¢opMl, ¥ AKKMX MOEOHYETECA [ akTHBHA, i MackBHa Ioeedidka. Toumy
GesmiAnbHICTE y 4MCTOMY BHMOI 3YCTPIMAEThcA AyAe pidko. BrokpeMmneHHs
TAKOTO MIOHATTA, AK 3MilllaHa $e30ianbHiCTh, 3 HAllol TOYKHM 30pY, He Mac icTo-
THOTO KPHMiHAIBHO-TPaBOBOTO 3HaueHHA, OIHAK M1 TeOPeTMUHOTO aHAaTlisy
Ie MOHATTA MOAKe GYTHM BUKOpHCTaHe. 3MilllaHoK $e3HiAnbHICTIO € HeBHMKO-
HaHHS TOKTAOeHOro Ha ocody MpaBoBOTo OGOB'93KY, AKe CYINPOBOMKYEThCA
AKTHBHMMM TiAMHM 1m0 3a0e3NeueHHI0 BOTC HeBMKOHAHHA" [4, c. 226-227]. Ha-
OpUKTIal, NTocTaHoBoK crapioro cniguoro CB MM AT y M. KpacHu Myy sig
9 ciyna 2009 poky nopylleHCe KpuMiHaneHy cnpasy moge OCOBA_1 3a o3Ha-
KaMM 3MOYHHY, ependadeHoro 4. 3 cr. 212-1 KK Ykpainu. Ak sasHaueHO y ILii
HOCTAHOBI, IPHBOOCM Ta IMIICTABOK I NOPYLIeHHA KPMMIHATBHOL ClpaBH
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CTall{ MaTepiany JOCTiIUOl TepeBipki Ta akT MepeBipkit yIpaeTiHAA [TeHcin-
Horo PoHay YKpalHM, AKi Bkasypanu Ha Te, mio gupexrop OIl "Waxra
iM. B.B. Baxpyiesa" I "Posenpkmanrpanut” - OCOBA_1 y mepion wacy 3
28.10.2008 poky mo 30.12.2008 poky HITAXOM BMKOPMCTAaHHA OaHKIBCHKUX pa-
XYHKiB, PO AKi He MOBINOM/IEHO OpraHaM NepkKaBHOI MONaTKOBOT CTykOI,
HellepepaxyBaHHA TPOILIOBUX KOLITIB OYOTIOBAHOIC HHMM MITNPHMEMCTEA OO
Mencirtroro ®oHny VEpaiHit B yCTAHOBTEHHU 3aKOHOM CTPOK, Ha NOPYLIeHHD
BMMOT IL. 6 ¢T. 20 Ta m. 14 posainy XV 3akoHy Vkpainu "lpo szaransHo-
obOF A3KOBe OepskaBHe MeHCifiHe CTpaxyBaHHA" YMUCHO YXWIABCA Bif crnaTi
CTpaxOBMX BHeCKiB Ha 3aranbHOO0OB ASKOBe NepikaBHe NMeHCifHe CTpaxyBaH-
HA" 3a Bepecent 2008 poky B cymi 1510055,22 rpH., Mo COpIMUHIIC HeHAOxo-
mxeHHd g0 [Nencirinoro doHny YkpalHu KolTie B 0cOSITHBO BETHKMX PO3Mi-

YXHIIeHHd Bil CIUIATH CTPaxOBMX BHECKIB Ha 3aranbHOODOB A3KOBe Iep-
HaBHe NeHCIfHe CTpaxyBaHHA MOXe NPOABTATUCA B PisHMX JopMax 3aBIAKK
crnocoly BUMHeHHA, a caMe: IIPUX0BYBaHHI (3aHMpKeHHI) cyMu 3apobiTHOI mna-
TH (BMILTAT, JOXOOY), Ha 4Ky HApPaxOBYIOTBCA CTPAxXOBI BHeCKM; NOPYLICHHI
BCTAHOBIEHOTO NOPANKY HapaxyBaHHA, ODYMCIeHHA Ta CTPOKIB CIaTH CTpa-
XOBMX BHeCKIiB; YXUIeHHs Bif, peecTpallii a0 HecBOSYacHO! peecTpallil NIaT-
HHKa CTPaxOBMX BHeCKiB B opraHax [leHcirinoro JoHOy; HemogaHHI BimoMoc-
Tel npo oBCTAaBMHY, IO CIPHYMHAIOTE 3MIHM IOPHOMIHOTO CTATyCy CTpaxy-
BalbHUKa, MOPAAKY CILTATH HMM CTPaxoOBUX BHeCKIB;, IOPYILeHHI BCTaHOBIe-
HOTO NOPATKY BMKOPHCTAHHA Ta 30iACHeHHS Ollepallif 3 kolrraMy [MTeHciliHo-
ro drorny i HakommuyeamsHoro ¢poHOy; HeloNaHHI, HeCBOSUACHOMY IIOTaHHi,
MOTaHHI HEe 3a BCTAHOBMEHOK (POPMON 3BITHOCTI IIOOO CTPaxoBHMX BHECKIB,
kowrrie Nencifnoro doHny i HakonuuyeanesHoro drouay abo nofgaHHi Hego-
CTOBIPHMX BITOMOCTe, 110 BHMKOPHCTOBYIOThCA B CHCTeMi NepcoHidrikosaHOTO
obmiky, Ta iHIIOI 3BITHOCTI i BigOMOCTel, NepedBadeHHX PeryIATOPHHMM 3aK0-
HOOABCTBOM, TOLIO [2, ¢. 619-620].

Hanpuxnan: OCOBA_2, npauoroun Ha nocadi Syxranrepa AT “Mor-1%,
Or1 "Brm®, Ot "Imp", Il "Mor-2, OIT "TMor-3", OIT “Mor-3", OI1 “Jor-4", OIT
"BikoHT", Bynyun cykG0B0K 0c0BOK, UIIAXOM YMUCHOIO He Bino0pakeHHd ¥
nosHoMy 00ca3i of ekTiB onogaTKyBaHHd, 3a Nepiog, 01.05.2005 no 01.11.2006
PiK, YMHCHO yXHMTATacd Bil CIUIATH CTpaXOBHMX BHeCKiB Ha 3aralbHOODOB 13-
KOBe [IepKaBHe MeHCifiHe CTpaxyBaHH4, BHACTIIOK Yoro mepkaei B ocoBi Y-
pPaBMiHHA neHciiHore ¢oHny B JloxprubkoMy pafioni [TomTabcbkoi odmacti
3alOMigHO IIKOMY B 3HAYHHX POsMipax.

KpiM TOro, yxMmAmOUMCEH Bif, CINaTH CTPaxOBMX BHeCKiB Ha 3arafnbHO-
0BoB'A3KOBe OepiKaBHe MeHCIlTHe cTpaxyBaHH4, 3a nepion 3 01.05.2005 poky no
01.11.2006 poxy, OCOBA_2, sHocwia A0 ogilifiHMX DOKYMeHTIB 3apimoMo
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HellpaBIMEi JaHi, IMoAo He BigoOpaxeHHs ¥ noeHOMY o0ca3i 0f'ekTiB omogaT-
KyBaHHA. Cy, sacyaus QCOBA 2 3a: w. 1 ¢1. 212-1 KK Vkpainu is sactocysan-
HaM cT. 69 KK Ykpatan no mrpady 8 300 HMAT (5100 rpu.), Ges nosGasnenns
Npaba obifiMaTi MeBHI Nocam M Y 3aiMaTHCA NeBHOK JIANBHICTIO; 4. 2 CT. 366
KK Ykpainn i3 sactocysaHHaMm cT. 69 KK Ykpaiau no wrpady e 30 HMAT
{510 rpn.), Ges nosbaBneHHA Npapa O0IfIMaTH MeBHI Nocani 49 3aiMaTHCA
MEeBHOK T ThHICTIO.

JIK BXe 3a3HAYANIOCH BMIIE CMIOCOBOM YXWIEHHI Bill CIUTAaTH CTPaxOBHX
BHECKIB Ha 3aranbHOO0OB A3KOBe JepaBHe MTeHCifiHe cTpaxyBaHH:d Moske OyTuH
NPUXOBYBaHHA aB0 3aHILKeHHA CyMM 3apoBiTHOI ITaTh (BMIIIAT, OOXOAY), Ha
AKY HapaxoBYIOTbCA cTpaxobl BHeckH. Tak, Ana poboTonabLA CTpaxoBl BHeCKH
[0 COMTAPHOT CMCTEMM HaPaxXOBYKITECA Ha CyMM (PaKTHUHMX BUTPAT Ha OIUIa-
TY Ipalli IpaliBHMKIB, 10 BKIICYAIOTE BUTPATH Ha BMIVIATY OCHOBHOI i Ao0a-
TKOBOI 3apoBiTHOT IITATH Ta iHILIMX 3a0XOUYBATBHUX Ta KOMITEHCAILiMHIX Bl-
IITAT (BUFHAYAIOTECA STIIHO 3 HOPMATHBHO-TIPABOBHMHM AKTaM M, IPUAHATIMK
BionosigHo oo 3akcHy Ykpainm "[lpo onnaty nmpani'), BMINTaTy BMHAropom,
dismunmn ocofam 3a BUKOHAHHA poOiT (MOCTYI) 3a yrogaMM IMBLTBHO-
HOPaBoBOTO XapaKTepy, IO MIIAraleTh 0OKIadeHHIO MOTAaTKOM 3 goxodie di-
3MYHMX OCi0, a TAKOK Ha CYMM OIUIATH IIepLIMX IT4TH OHIE THMYacOBOi He-
Npane3taTHOCTI, AKA FIACHIOETRCA 3a paxyHOK KOIUTIB poboTomasl, Ta J0-
MOMOTH IO THMYACOBIN HellpallesIaTHOCTI [3, ¢ 581-582].

Ho iHmmx cnocobis BYMHeHHA PO3ITATAHOTO 3M0THHY € MOCTaBH BimHe-
CTH, 30KpeMa MOPYILIeHHA NOPAIKY HAapaxyBaHHA Ta OBUMCTEHHS CTPaxoBHX
BHECKIB, YXITeHHA Bl peccTpallii ITaTHHMKA CTPaxOBHMX BHECKIB ¥ TepUTOpia-
MeHMX opraHax [lencirinoro ¢poHAY, HEMOMAHHA 3BITHOCTI LIONO CTPaXOBHX
BHeCKiB, MOOAHHA HeJOCTOBIPHMX BIMOMOCTEN, IO BUKOPHUCTOBYIOTECA B CHC-
TeMi nepcoHidrikopaHOro ObGMIKY (BKa3aHi BITOMOCTI BUKOPUCTOBYIOTBC TepH-
TOpianbHMMI OpradaMu TNenciiiHoro coHny, y ToMy uMcti 0 oBuncneHHs
CTpaxOBHX BHECKIB) 2, ¢. 619-620].

YxulleHHd Bill CIUIATH CTPaxOBUX BHECKIB - Ile 3MOUMH 3 MaTepiaTbHIM
CKIaToM, O1A HOTo Keamidpikalil NoTpiOHC BCTAHOBAEHHA MeBHHUX CYCIITBHO
Hele3TeuH X HaCTTiIKiB.

MMin HacninkaMu cnig, posyMiTy JPakTHIHe HeHAIXoMkKeHH B GromkeTu
abo geprkaBHi minboBi POHOM KOLITIB ¥ 3HAYHMX, BETHKHX adc B 0cOOIMBO
BelHMKHMX posMipax. HeHalxooXeHHS KOIUTiB IMOBMHHO OyTH OesllocepenHEBO
3YMOBIEHO YXHISHHAM Bl CIVIATH CTPaxOBHX BHECKIB Ha 3aranbHOODOB A3KO-
Be TepkaeHe IeHCIlHe cTpaxyBaHH4 [3, ¢ 581-582]. HeHagxonkeHH4 KOLUTIB,
AK HACHIIOK YXF/ICHHA Bif, CIUTATH CTPaxOBHX BHeCKiB Ha 3ara/lbHOO0 OB A3K0Be
IepKabHe TeHCIAHe CTpaxyBaHHA, O3HAYAE BIOCYTHICTh KOINTIB, AKi MOBMHHI
Bymu 5yTi nepepaxosati o IMencifiioro dpoHTy YVKpaiHw y BCTAaHOBISHI 3a-
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KOHOTABLIEM CTPOKM, AKIIO He HepenBaueHo iHIIMX ¢opM i criocoBis nepepa-
XYHKY TaKHMX KOILITIB.

3a anHanoriero 3i 1. 212 KK Vkpainu e ol HigcTal BBakaTH aHATi30Ba-
HUF FOYMH 3aKiIHYeHHM 3 HACTYITHOIO MHA IMCTA HaCTaHHA CTPOKY, 10 AKOro
Mae GyTH CIIMadeHMH CTPaxOBUMA BHECOK, a KOMM 3aKOH OB 93Y€ el CTPOK i3
BMKOHaHHAM HeBHOI Ail, - i3 MOMeHTY PaKTHIHOTO YXWISHHA Bif Ix cimaThH.

Takin UMHOM, 3TOYHMH BBAKACTECA 3aKiHUeHHMM, KO TaKi cTpaxoBi BHe-
CKM MICTA BCTAHOBIEHOTO CTPOKY He MOCTYIAKTh Ha paxyHOK [leHciiiHoro
L‘lJOH,]:[y.

JAna crpaxyBanbHUKIBE Gas0oBMM 3BITHMM NepionoM € KaleHTAPHMH Mi-
CAIlb; CTPaxOBl BHECKM, HApaxoBaHi 3a 3BITHMI Nepiod, MaleTh OyTH CInade-
HIMH He Mi3Hillle HUK 9epes 20 kaneHIAPHUX THIB 3 THA 3aKiHUeHHA Nepioay.

V pasi 3aiiicHeHHA npoTAroM 0asoBoro SBITHOIC Mepiony BMIITAT, Ha K
HaPAxXOBYIOTBCH CTPaxOBi BHeCKHM, CTpaxyBalbHMKM OTHOYACHO 3 BHIAUSID
3a3Ha4YeHMx CyM 30008 A3aHi cn/lavyBaTH aBaHCoBl naTtexi. Hecnnata, Hemno-
BHa alo HecBOEYacHa CIUIaTa CTPAxXOBMX BHECKIB 3a CNPAMOBAHICTH) YMMCTY
MOXe pOSILHIOBATHCE 9K 3aMax Ha 3T04uH, NepenBadennn cT. 212-1 KK Vkpa-
HHM [2, ¢. 619-620].

Y BMIaOKy, KOMM YXWIEHHS Bifl CIUIATH CTPaxXOBUX BHECKIB Ha 3arallbHO-
o00B A3K0Be AepkabHe MeHCiFIHe CTpaxyBaHHA uM IX IPUXOBYBAHHA, BUIMHeHe
nrmAxoM cayxGoeol nippolxi un Nigpobku AoKyMeHTiB, Oii ocoldit DoDaTKoBo
KBamTidpikyoThed 3a c1. 366 1 ¢1. 358 KK Ykpainu [3, c. 581-382].

VY pa3i zacrocyeaHHA Io3akacoBMx (HeodhpilintHux) ¢opM ONmaTH mpaii
HafMaHMX NpalliBHUKIB BinyBacTbcd He JUIIe NPHXOBYBaHHA alo saHILKeH-
HA CTpaxyBaTbHHUKOM-pOOOTOIABLeM CYM 3apobiTHO! MaTu, Ha AKI Hapaxo-
BYIOTECA CTPaxOBi BHECKM, a M HeYTPUMAHHA i HellepepaxyBaHHA MOTATKOBHM
areHTOM NMOHATKY 3 Aox0miB isirarmx ocib. V 38'315Ky 53 MMM TisHHA BHMHHOTO
¥ Takif cuTyanii norpedyoTe Keamidpikallil 3a CYKYIHICTIO 3TOUMHIB, Meped-
Gauenmx crarTamu 2121 212-1 KK Ykpainm.

Ha nifcrasi yoporo sasHa4eHOro MOXHa 3pOGHTH HACTYITHI BMCHOBKH:

1. YxWIeHHs Bim CIMaTH CTPaxoBHX BHECKIB Ha 3aralbHOOO0B SI3KOBE
Hdep:kaBHe MeHCilHe CTPaxyBaHHA € 3MOYMHOM i3 MaTepialbHUM CETATOM,
AKMM BU3HACTBCA 3aKiHUEHMM 3 MOMEHTY HacTaHHd IOB A3aHUX MiX coBoro
HacHigkie. TaKMM TMHOM, 3MOYMH BBAKAETHCA 3aKIHTeHMM, KOMH Taki Crpaxobi
BHECKH IICNA BCTAHOBTEHOTO CTPOKY He MOCTYIAKTE Ha paxyHoOK [NeHcifHoro
L‘lJOH,]:[y.

2. CnocofoM yxWWIeHHA Bill CIUTATH CTPaxOBWMX BHECKIB Ha 3araflbHO-
00O A3K0Be Jep/kaBHe NMeHCINHe CTpaxyBaHHA € 30KpeMa: IPUXCBYBaHHA (3a-
HICKeHHA) cyMi 3apoliTHOT IIaTH (BUIINAT, TOXOAY), Ha AKY HapaxOBYKIThCA
CTpaxOBi BHeCKH; MOPYLIPHHA BCTAHOBTEHOTO NOPAIKY HapaxyBaHHA, obuuc-
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NeHHA Ta CTPOKIB CIUIATH CTPaxOBHMX BHECKIB; YXIWIEHHA Bl peecTpaiii abo
HeCBOEYaCcHO] peecTpauii IMaTHUKA CTpaxoBix BHeCKIB B opraHax [lenciriHoro
douny; HernomaHH4 BiMoMOCTer Npo OBCTABMHM, LIO CHPHMYHMHSAKTE 3MiHIM
IOPUOMYHOTO CTATYCY CTPaxyBaTbHMEKR, IOPATKY CINTATH HMM CTPaXOBHMX BHe-
CKiB; TOPYIIEeHHd BCTAHOBMTEHOTO MOPANAKY BHMKOPHCTAHHA Ta 3OiliCHeHHI
onepatin 3 xowrraMi [lencifinoro ¢onny i HakommysaneHoro ¢oHOy; He-
HOJAHHHA, HecBOEYacHe MONAHHA, IOTaHHA He 3a BCTAHOBIEHO GOPMOI 3Bi-
THOCTI LIOA0 CTPaxoBMx BHeckiB, kowTie [Nencitinoro doHny i Hakomuyea-
npHOro droHny abo NOJaHHA HeTOCTOBIPHUX BiOMOCTEF. IO BUKOPHCTOBY-
I0TbCA B CHCTeMi IepooHidikoBaHoro 007Ky, Ta iHIIOI 3BITHOCTI # BiDoMOCTeN,
nependaveHux PerynonIiM 3aKOHOTABCTBOM, TOILO.
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CEKIIA 2

MPOBJIEMU BIOCKOHAJIEHHA KPUMIHAJIBHO-
TIPOIIECYAJTBHOTO 3AKOHOTABCTBA YKPATHM

H.0. BaGiues

CTApIIIMI HayKoBHT criepoGiTHHK HITT

3 I PABOBI X Ta OPTaHI3aAlIHO-TAKTIIHX
npobnenm OFJl, KaHDHIAT IOPMIMIHI HayK
yearcerntt depaxadut ynidepcunient
Srympiunix cnpaf ivent E.O. Hidopenka, Vipaina)

MOHATTA HEITTACHOTI'O CJTYXOBOI'O KOHTPO/THO PO3SMOB
Y AKHUTAI YA IHINOMY BOJTOAIHHI OCOBH B CHCTEMI
OIEPATHUBHO-PO3IIIYKOBMX 3AXOHIB, IO THMYACOBO
OBMEXYIOTb KOHCTUTYLIVIHI IIPABA TPOMAISAH

B onepaTHBHO-POIIYKOBIN TeOPil CHCTeMa OlTePaTMBHO-POSIIYKOBHX 3a-
XOfiB, IIC THMYacoBo OOMeKy KTk KOHCTUTYLIFIHI Npasa rpoMaTtsaiH, IogaHa AK
OkpeMa Kareropia saxomie (B.M. Atmaxuros, B.I. BoGpos, B.H. Ocinkin,
AL, YeueTin Ta i) (1), 4K DIpoBOOATECH MHILe 3a PillIeHHAM CYAY, TPHFIHA-
THM 3a IOTAHHAM KepiBHMKa OlepaTHBHOTO Minposainy aBo Moro sacTyIHMKA.
JrigHo 3 monokeHHAMHM 4. 2 ¢T. 8 3akoHy Ykpainu "llpo onepatusHO-
PO3LIYKOBY AiTbHICTE" A0 TaKHX 3ax0MiB BITHOCATECY: HelMacHe IPOHHKHEH-
HS 10 XWTTa 9i A0 iHIIOro BOTOmiHHA oco0M, 3HATTY iHdopMalil 3 KaHaTis
3B'S13KY, KOHTPO/Ib 3 JIMCTY BAHHAM, TeledpOHHHMMH PO3MOBaMH, TernerpadHomw
Ta IHIIOW KOPecNoHIeHIIEK, 3acTOCYBAaHH4 IHIIHMX TexHIYHMX 3ac00iB ofep-
KaHH:A indopmaii [2].

Bonnowac, 3asHaueHUA NepelliK 3axXodie iHTPY3HMBHOTO, IPOHHMKAKYOTO B
MPUBATHE AMITA IPOMAIAH XapakTepy Ta ix popMy/TIOBaHHA He € YiTKC BCTa-
HOBTeHHMMI Hi B YKa3aHOMY 3aKOHi, Hi B BiIOMYIX HOPMATHBHIX akTax MBC
VKpailu, a 3 NpueoOy Te pMiHOIOTIYHOTO BU3HAYSHHA B3araii WAyTh YMCcTeHHi
HayKOBi DHCKycil. €01He B YOMY 3TOOHI 9K BiNbIicTh JOCTITHHKIE, Tak i Ges-
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NnocepeHEO Po3po0HMKH NpoekTiB 3akoHy Ykpainu "Tlpo onepaTHBHO-pos-
IIYKOBY AiAnpHicTE" [3] Tak Le Miclie BiONOBTHOTO ONepaTHBHO- POSLIYKOBOTC
MPOHUKHEHH, AKHUM BICTYIAS KHMTIO YH iHLle BOMOMiHHI 0coBi.

3aysaxmumo, 0 B Teopii OPJ TeopeTH4Hi i NpakTHYHI npobieMi mpo-
BeleHHd OlepaTHBHO-POSLIYKOBUX 3aXOIiB, 4Ki THMUYacoBO OBMEXYIOTh KOH-
CTUTYLiliHI IIPaBa rpoMaldH, PosIIEaTHca B poBoTax TakMxX HayKOBIIB dK
O.M. Banpgypka, IO.M. I'potnesmis, O.M. [Dxyxa, E.O. Hinopenxo, O.4. Hon-
#eHKoB, C.B. €cprog, 10.®. XKapixos, LI1. Kosauenko, KO2.KO. Opnos, M.A. Tlo-
ropetekitf, b.I. Posoecekmi, B.O. Yepkos, O.M. Hncroninoe, M.€. Hlymito,
OO0, [yMinos Ta iH. YTiM y cucTeMi 3ax0fiB i€l KaTeropil DOHATTA HelTac-
HOTO CIyXOBOTC KOHTPONIO PO3MOB ¥ AMTII UM iHINOMY BOMOTIHHI ocobu 3a-
TULIMIOCA HeBusHaueHUM. Tox curyanis, mo cknanacd, notpedye Bperyime-
BaHHA, OCKITBKH BLOCKOHANTeHHA MOHATIAHOTO iHCTPYMeHTapiK ole paTMBHO-
PO3IIYKOBOL Teopil € OOHMM 3 elleMeHTiB Tl posBHTKY Ta 30araueHHA.

Ha nam nornsag, ¢opMymioBaHHA BKa3aHOTO IOHATTA MOMKe DYTH 3mivc-
HeHe LIMAXOM YCTAHOBTeHHA HaWOILMbII 3HAYYLIMX WOTO CHCTeMHO-CTPYK-
TYPHHX €l1eMeHTIB, BUKOPHCTOBYIOUH CYYacHi po3pobKH HayKOBILB.

Y UpOMY KOHTEKCTI BaATHBO 3a3HAaYWTH, IO B JIiTepaTy pPHUX JAepernax 3
npobnem OPI npegcraeneHo Binpasy mekinbka cxoiKMx MOxomis 0o JPpopMy-
BaHHA CTPYKTYPH ONepaTHBHO-pOsLIyKosoro saxomy [4]. ITpote pmamimoro y
CBITMI CHCTeMHO-CTPYKTYPHOTO aHAM3Y € KOHLeNIis, sanponoHosaHa M.A. [To-
ropelbKiM, AKUA Ha MiJCTaBl 3aranbHOHAYKOBHX MONIOAEHb Teopil JiAnbHOCTI
BHOINAE HACTYNHI eneMenTH 3MicTy OPI: o €kT, MeTa ¥ 3aB0aHHA, Oii, cy0'ekT
i pesynvTar [3). Buxomaun 3 i€l KOHIeNnii, MOKHA BM3HAYMTH €l1eMeHTH He-
IMACHOIC Y XOBOTO KOHTPOMIO.

Tak, mera 71 sapmanHsa gaHoro OP3 MicTATRCA y NOTOKeHHAX 3aKOHY
Yxpaitn "[Tpo onepaTUBHO-POSIIYKOBY AimbHICTE" [2]. 3oKpeMa, srinHO 3 4. 2
CT. 8 IBOro HOPMaTUBHO-TIPABOBOTO aKTa TAKOK METOK € MOTepeKeHHA 310
YIHIB i BCTAaHOBNEHHA iCTHHM ¥ KPHUMIHATTBHIE CIIPasi, a BIOHNOBIOHO 10 1. 14
CT. 9 - nonepeKeHHA TAKKUX | 0COBTHBO TAKKHMX FOYMHIB, IX IPHMIMHeHHA |
POSKPHTITS,; PO3ILYK OG0, L0 yXMIAKTRCA Bil KpHMMIHATRHOT BiONOBIOaTbHOC
Ti, a TakoX BesBicHO BIOCYTHIX MPOMAaNAH; 3aXKCT KMITH, 300POB’'4, XMTIa i
MafiHa NpalliBHUEKIE CYOY, IPABOOXOPOHHMX OPTaHis i ocil, mo GepyTh yuacTb
¥ KPHMMIHATEHOMY CYOOUMHCTBL HPUITMHEHHA PO3BLYEATBHO-NINPHUBHOL OiThb-
HOCTI npoTH YKpaiHu.

Arle X yKazaHi MONOXeHHA CTOCYIOThCA Beiei kaTeropii OP3, mo Tumua-
CoBO OBMEKYIOTE KOHCTUTYLIFHI MMpaea rpoMandH, Oes akeHTyallil yearu Ha
BIOMiHHOCTAX HETTTaCHOTO CITY XOBOTO KOHTPOMKY B KHTII Ui iHITOMY BOMOOiH-
Hi ocobu. ToMy, ypaxoByroul, o koxHUA OP3 Mae ceoro criemiuhiuny MeTy,
dka einpizHae 1oro eig yeiei OPJ Ta okpemux OP3, cipoByeMo KOHKpPeTH3y-
BaTH MeTy JOCTILAYBAHOTO 3aX00Y.
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V IopHIMIHMX JKepenax i3 Iporo NHMTaHHA ICHYIOTE A6l nosumil OpHi
HAYKOBIIi TaKOI® METOI0 BBAYKAIOThH 3AIMC POSMOB HimoapiobaHux ocib (6], a
iHIII — HernacHe OWUCTAHILIMHE NPOCTYXOBYBAHHA YCHHX NIepPeroBopiB ¥ KOHK-
PeTHOMY MiCIi 3a JONOMOIOI0 CHeHiaTbHUX TexHiYHWMX 3acobip [7]. Ha Ham
nornAd, o0uIBl TOUKKM 30py € ODIPYHTOBAHMMHM Fi JOMOBHICIOTH OMHa OOHY,
TOMY MOXKYTb OYTH BUKOPHCTaHI mif vac opMyToBaHHA BiOOOBITHOTO MO-
HATTA.

BusHauatoun renepanbHuit 006 ekt OPH sAK ycTaHOBMeHI KpHMMiHATBHO-
NpaBoBl BigHOCHMHM (pakTiMIHI JaHi Npo nporunpasHi Oif okKpemux ocib i
rpym), M.A. TToropellbKuii MiNKpecnke icHYBaHHA cieliansHoro o' ekra, ToB-
TO TOTO, Ha LIQ CHPAMOBAHMIA KOHKPeTHUA ONepaTHBHO-POLUYKOBUI 3axin
[8). VBaxaemo, o Hewt 0b'€KT, 3 OIVIAAY Ha ACKPABO BHPa)KeHY IMiSHaBATHHY
npupony bciei OPH, ¢ dpparMeHTOM peanbHO] TifICHOCTI, HA BMBUSHHA AKOI
CNPAMOBaHe pillleHHA cy0'eKTa. OTKe, 3 ypaxyBaHHAM MeTH i 3aB0aHb 3aXOy
0B’ eKT HermacHOTO CIyXOBOI0 KOHTPOIK MOXKHA IPelcTABMTH AK BiTOMOCT,
IO HANTEXATh 10 OIHI<T 3 TaKMX TPYIL

- IpO MAroTyBaHHA abo BYUMHEHHA THKKOTO Ui OCOOIMBO TAKKOTO 3M10-
YHHY, Ipo dakTH po3BiTyBaTbHO-TITPHUEHOL Ti9TEHOCTI;

- po oci, BespicHO BiOcyTHix abo THX, 10 YXUIIAOTECA Bid KPHMiHAaTb-
HOT BIIOBITANTBHOCTL, CTOCTBA Y CYOY;

- PO 3arposy KHTTIO, 3M0POB'I0, XKHMTIY M iHIIOMY MaiHy ocib, akxi Be-
PYTh Y4acTk ¥ KPMMiHATBHOMY CYI04HMHCTBL.

Ho cyG ekTiB HEIMacHOToO CYXOBOTO KOHTPONK ¥ KMTI UK iHIIOMY BO-
nopiHHI ocobu BIJIOBIIHO J0 NONOXeHE ¢T. 5 3akoHy YkpaiHu “IMpo onepa-
THBHO-PO3IIYKOBY TisUTbHICTE! BIDHOCATECA ONEpPaTHBHI NiOpo3mimTi cucTeMu
MBC, CBY, HepxapHol NpUKOPIOHHO ciyk0M, YIPaBTiHHA TepkKaBHO! OXO0-
POHM, OpPTaHiB Jep:KaBHOI NogaTkoBol cnyxOu, oprais i ycranos JJVTIBI,
posBinyeaTEHOTO oprany Minicreperea oBoponn [2]. Jo OTIT y cucremi MBC
YrpaiHu HanexaTk CTPYKTYpHI migposgimu JOT3 i eigginu oneparueHO-
TeXHiYHOrO 2abesNedeHHS Ta MPpOBefdeHHA CleljaMbHIX 3aX00iB, 9K 3LiACHIO-
1Tk OT3 3a 3aB0aHHAMM OllepaTHBHNUX Nigposninis MBC VkpaiHi, a Takox sa
3adBKaMI OPraHis i ycraHos JYTIBIT.

3MiCT HerMMacHOTo CTYX0BOro KOHTPONK CKIANAKTE Iil, IO 9BISK0TE CO-
Boto 3acTOCYBaHHA ClelliafTbHUX TexXHIYHHUX HPHCTPOTE 3 METOK) KOHTPOIK Ta
ikcanii akycTiraHOT iHdopMallii, IO MepedacTbed B KUTIL UM iHITOMY BOTIO-
HiHHI ocoB.

lono pesynbraTy HEIMaCHOTO CTYXOBOTO KOHTPOIIO PO3MOB ¥ SKHTI U1
iHmoMy BOMOOiHHI 0COGH 3HOB 3BEePHEMOCA [0 ONEPATHBHO-PO3IYKOBOI Teo-
pil. ¥ Mexkax AKol O¥/10 BHCBITIEHO HM3KY LiKaBHX JyMOK.

Sokpema, B.IT. KnuMuyk yeaxkae, mo pesyneratoM OPJl € dakTiraHi mani
(BigoMocTi mpo drakTH), OTpUMaHi onepaTHMBHUMM MiTposIilaMHM B yCTaHOB-
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TEHOMY 3aKOHOM HOPATKY, PO O3HAKHM 3TOUMHY, IO TOTYETHCA, BYMHACTBCA
abo PUMHeHOTQ; oCid, AKi TOTYIOTh, BIMHAIOTL alo BYMHITH 3TOYHHH; 06, AKi
MePexOBYIOThCH Bill OPraHiB OisHaHHA, CHICTBA 1 CYAY; AK YXWIAIOTECA Bl
BHMKOHAHHA NOKapaHHA Ta 0e3BicCHO BIOCYTHIX, a Takox IIpo nopii abo dpaxTy,
LIO CTAHOBIATE 3arPO3y CYCIINIBCTBY, MPOMAIgHMHOBL abo Oepikabi Ta MalTE
3HaYeHHA /19 BMpIlleHHs 3aB1aHb KPHMiHa/IBHOIO CYI0UHHCTEa (9]

He menmn nikaeoro € Touka sopy M.A. INoropenskoro, kit Ha nigcraei
IPYHTOBHOTO AHATISY PIsHUX MIXOIe, TOCTILKYIOUH MPaBoBy MPHPOOY Ma-
Tepianie OPL, BHsHAYMB OCTaHHI sK TaKi, IO CKIageHi 91 oTpUMaHi YIOBHO-
BaskeHUMIM Oco0aMit B NepenBadeHnin 3akOHOM i BIDOMYMMI HOPMATHEHO-
MNpaBOBMMH aKTaMH cIociO, 3adpikcopati ¥ BH3HaveHil HUMH ¢opmi Ha OyOb-
AKMX MaTepialbHMX HOCIAX, [0 CTAHOBIATE: a) JOKYMeHTH (1X KOMIii), ki Mic-
TATH $aKTHIHI JaHi Npo IIOMMHHI JiAHHA Okpemux odb i rpym; 0) Syap-axi
0f'eKTH PeYoBOrO NOXOIKEeHHH, BIacTHBOCTI, 4KOCTI 11 CTaH 4KMX o8 cKTHBHO
OB A3aHi 31 3MOYMHHOK JiAMbHICTIO abo Taki, Mo Gy 3HAPATIAM 3MTOYHMHY, |
Bl iHIM MaTepianbHi 05 €KTH, AKI MOKYTb OYTH 3acobaMM BILIB/IGHHA Ta Po3-
KpMTTd 3MOYMHY Ta BUKOPHCTaHI 9K TPUBOTH M MITCTAaBH OM4 HOpPYILIeHHS
NpoBaTKeHHA ¥ KPUMIHaNbHIN cripabi abo npoeeleHHA CTgMHX Oif 1 IpHiH-
ATT4 iHIIMX OpolecyalTbHHMX pillleHb, a TAKOXK OJA OTPUMAHHA pakTHIHHX
JaHMX, 0 MOKYTH BYTH JOKasaMM ¥ KpHMiHaIbHif cipasi [10].

[Moromxyounce i3 HasBaHMMI HAYKOBMMI MOZMLIAMHM, TOPEYHO 3ayBa-
AMTH, IO CTOCOBHC HErMaCHOTO CAYXOBOTO KOHTPONIO ¥ JKUT/L UM iHILIOMY
BONOOiHHI OCOOM CYTHICTBE KaTeropii "pesylbTaT olepaTHBHO-pPOSIIYKOBOIO
saxony” norpeGye yrouHeHHA. Ha Hallly IyMKY, TaKUM pe3sylIBTATOM € CYKYII-
HICTH OTPMMaHMX Ha MiOCTaBi 3aKOHOMABYMX | BIIOMYMX HOPMAaTHBHO-
MNPaBOBKMX aKTiB BiIOMOCTeH NPO MArorysaHHd abo BUMHEHHS TAKKOTO UM
0COBTHBO TAKKOTO 3MOUMHY, NP0 dakTH po3BiIyBaTbHO-TII PUBHOL TiATEHOC-
Ti, Mpo OCif, IO YXMILKTECA Bil KPHMIiHATEHO! BiITIOBTATEHOCTI, CTiICTBa Uit
Cyay, PO 3arpo3y AMITIO, 3IOPOB 10, AMTAY 11 iHIIOMy MafiHy ocib, o Ge-
PY¥Th YUacTh ¥ KPUMIHATBHOMY CYIOUMHCTBL, 4Ki 3akpillleHi BiONOBIIHO A0
4. 2 c1. 8 3akoHy Ykpainu "[lpo onepaTHBHO-POSIIYKOBY JANBHICTE" ¥ Ipo-
TOKOM  OMEPATHBHO-POIIIYKOBOTO 3aXO0Y i BiONoBiOHIX modaTkax. Haseme-
HUMA MIxXi Bpaxosye 9K 0sHaKK GopMK ("sakpilllleHH ¥ IPOTOKOMT Ta Biano-
BiOHMX JogaTkax"), Tak i O3HaKHM 3MICTY ("CYKYIHICTB BiOMOCTef") pesybTaTy
HETTTaCHOTO CITYXOBOTO KOHTPOIK ¥ AW UM iHIIOMY BOMOMIHHI ocobu.

TaxuM 9uHOM, Ha OCHOBI aHamNi3y CTPYKIYPHHX efleMeHTIB JoCTimKyBa-
HOTO 3ax0O[0y MOXeMO 3allpOMOHYBATH TaKe HOTO NOHATTA: HE2AACHUE CAyxo-
bt xonmpoav poamol y wasiai un inmory Bosodinni ocobu — e ONeparms-
HO-POSIIYKOBMIA 3axid, AKMA npoeoduTh BinnoeigHui OTIT 3a 3aBmaHHAM,
3aTBepIKeHUM HauyalbHHMKOM O pATMBHO- PO3LIY KOBOTO MiAPO3iNy, STimHO 3
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pillleHHIM CYAy, IO MOTATaE B CYKYITHOCT i, CIpaMOBaHKX Ha OTPHMAaHHS
33 JONOMOTOI0 CHENia/TbHIX TexHIMHMX 3acobiB iHdropMalii Ipo 3MOUMHHY
JiANbHICTE TIO3PoBaHMX 0cil LITAXOM HerNMacHOTO AMCTAHLIMHOIO MpoCiy-
XOBYBaHHA Ta 3allMCY YCHUX MePeroBOPIB ¥ KOHKPETHOMY MICLIi.
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JLI. bopororos

3ACTYITHHUEK THPEKTOPA 3 HAYKOBOI pchrru,
KaHOMIOAT IOPHIHUYHIX HayK

(Honersorcuit HIOI apdofinx excrepmus, Vipaingh

MPOLECYANTbHI IMTPOBTEMM 3ACTOCYBAHHA
CHEOITANBHUX 3HAHDb ¥ KPMMIHAJIBHOMY CYAOUYMHCTEBI

Cy4acHMIT HAYKOBO-TEXHIUHMIA IPOTpec BINTHBAE HA BCi CTOPOHM KUTTS
CYCTINBCTBA, He BUKTIOUAOYM BIDHOCHH, 9Ki cKTamaloThed B cepi KpuMiHa-
NEHOTO cyaodiHCTBA. HoBi HaykoBi 3HAHHA 1 TexHiuHi 3ac001 BKIOUAIOTECA ¥
B2Ke HadBHUIT apceHal JOcArHeHE HaYKH M TeXHIKH, IO CIYKaTk cinpaei Sopo-
TEOM 31 3nouMHHICTIO. [TpoTaroM GaraTeox PoKiB NpUPONHNYI, TexHiYHi 0
TYMaHITapHi SHaHHA, 1O IMEHYIOTECA ¥ KOPUIHUYHIA TiTepaTypi cietianbHi-
MHM 3HaHHAMH, BUKOPHUCTOBYIOTLCA OMIA POSKPUTTA 3OYMHIE.

CrenianbHi 3HaHHA € BaKIIMBUM MMPOLECcYaTbHUM IHCTHMTYTOM, SKHI Bi-
3Hadae HigcTasu ydacTi oBisHaHMx oci® y poscligyBaHHI 3MOUMHIB, a TAKOK
YMOBM 3aCTOCYBAHHA X 3HaHb B KPUMIHATLHOMY TPOLeci.

OCHOBHMM HOCIEM CHelialbHUX 3HaHb ¥ KPHMMIHATBHOMY CYOOYMHCTE
srinHo KpuMiHaneHO-TIpolecyaTbHOro Komekey YKpalHM Ta 3akoHy YKpaiHu
"TIpo cymoBY eKcIepTHsy" € eKCTIepT, AKMA BMKOPUCTOBYE CBOI CllelliallbHi 3HAHHS
OPU MPoBeleHH ] CyIoBOT eKCIepTH3M - HalBaKTHMBILIO! MpolecyansHoi dop-
MM BHKOPHCTAHHA CTICMIaTbHUX SHAHE ¥ CYOOUMHCTBL
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Cynosa ekcrieprTisa, AK cchepa NpaKTHUHO DiATEHOCTI, ABT4e coBok pe-
anizalilc cHeUiambHUX 3HaHb Yy CyOodYMHCTBL 3akoH VKpainu "[lpo cymosy
eKCIIePTH3Y" BU3HAUAE CYHOBY eKCHepTH3y AK "IOCTiKeHHd eKCIepToM Ha
OCHOBI cliellianbHKX 3HaHb MaTepianbHIX 00’ €KTIB, ABMII i NpoLleciB, AK Mic-
TATh iHdopMalin mpo oBCcTaBUHM CIpaBl, IO MepedyBac ¥ MpOBATXKeHHi
OpraHiB Ai3HaHH:A, DOCYOOBOTO Ta cymosoro cripcrsa” [1]. Binnosinho oo 1. 73
KpumMinaneHo-niponecyaneHoro kodekcy Ykpainu (dami KIK YVkpainu) "Exc-
MepTisa IPUSHAYAETbCd ¥ BMIIQIKAX, KONW A4 BMPillleHHd NeBHHMX MMHTaHb
MpH NpoBaTKeHHI B cpaBi NoTpiCHI HayKoBl, TexHi4Hi abo iHmi cnenjanbHi
sHaHHA" [2]. JIK BugHO 3 3a3HaveHoro, KIK Ykpainu Gineime getanisye crieni-
anbHi 3HAHHA, BITHOCAIM A0 HHMX HAyYKOBI, TeXHITHI Ta iHIIi.

ATle HesBaXalOUW Ha I, Ii BM3HAUeHHA XOU i 3po3yMifi 3a ceoew dhop-
MOLD, 33 CBOIM 3MICTOM BOHM He JalOTh BIANOBIAL Ha ITMTaHHA, IO MAETHCA Ha
yeasi I "coeliaTeHHUMM SHAHHAMM", He BU3HAUYAIOTh TXHIA XapakTep Ta ob-
cAr, To0TO HOPMUM KPUMIHAIBHO-IPOLeCYa/IbHOIC 3aKCHOIABCTEY, IO perna-
MeHTYIOTb JISITBHICTE, TOB'A3aHy 5 BHKOPHMCTAHHAM CIIeLia/IBHMX 3HaHb ¥
CYOOUMHCTBI, He pOSKPUBAIOTE CYTi MOHATTA "crielianbHi sHaHHg". Cnin sa-
3HAYUTH, IO TAKAa TeHTeHLIA CNOCTepiracTbcad He TUTbKM ¥ KpUMiHambHOMY
CYTOUMHCTEL a 1 ¥ UMBLUTBHOMY, AAMIiHICTPATHBHOMY Ta TOCTIONAPCEKOMY Y-
JOYMHCTBL

HeonHo3HAYHO Ile NUTaHHA BUPIIYETBCA | B CYOOBIH eKCIepPTOIOorii.
Huckycil cepen BIeHMX LIOT0 BH3HAYeHHA MOHATTA "CIelialbHMX SHaHB" mo-
Yanucd ¥ OPyTii HOTOBHMHI MMHYIONO CTOMITT Ta MPOTOBKYIOTECA i B Halll Yac,

Lle nuranns posrgaanocs ¥ poborax Eriemana O.0. [3], Hagropaoro T'.M.
[4]. Apcerresa B.I. Ta 3aGmonpkoro B.I. [3], I'pamosirua I'L [6], MTrcrenxo B.K.
ta Lupkane B.B. [7], lepBaxoecrkoro M.T. Ta Kpasuenka A.A. [8] Tain.

Tax OQ.O. EfcvMaH nvicas, Mo "Ie 3HaHHA He 3araqbHOBITIOMI, He 3aranb-
HOOOCTYIIHI, IO He MaloTh MacoBOTO NOIIMPeHHA, KOPOTLIE, Ll 3HAHHA, AKH-
MM KOPUCTYETBCA OOMexeHe Koo cnetiamicris” [3, ¢. 91).

I'M. Haoropauri Beaxkas, LIO “cleliaTbHi 3HAHHA - Lie SHaHH4, IO He
BIDHOCATBCA OO 3aranbHOBIIOMUX, YTBOPIOIOYI OCHOBY HpodpecifHOT MiATOTOB-
KM 3 HAYKOBHMX, iHXKeHepPHO-TeXHIYHUX 1 BUPOBHUYMX ClIelliaTBHOCTeH, a Ta-
KOXK He3arallbHOBILOMi 3HaHHA, HeoOxioHi J79 5aHATTS SKMMM-HeOyOp iHIm-
MU BHTaMH iAneHoCTI” [4, C. 42].

AHATOTIYHMX MOrMAAiB JOTPUMMYIOTECA i Oedki cydacHi eueHi. Tak, Ha-
npuknat, MK TpeyinHikos eeaikae, o "mig cnemianbHMMM SHAHHAMH PO3Yy-
MIKOTBCS TaKi 3HAaHHHA, 9Ki 3HAXOOATBCA 3a MeXXKaMi [PAaBOBMX 3HaHb, 3araTEHO-
BiDOMMX y3aranbHeHb, 0 BUIITHEAICTD 3 OBy momer” [9, ¢. 203].

Ha gymxy FO.K. Opnosa "cnienianbHIMMI 3 SHAHH4, AKi BUXOIATE 33 PaM-
KM 3araTbHOOCBITHROI MiATOTOBKH Ta KUTTEBOTO JOCBINY, HUMH Bomodic Oimbln
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MeHII By3bKe kono ocib. ChelljambHi 3HaHHY € pe3ynbTaToM ocobmieol migro-
ToBKM, Tpodrecinaux Hapirok" [10, c. 6].

Ha nawry gymky GUTBII TOUHe BU3HAUYeHHHA MOHATTA CIIEIianbHIMX 3HaHb
HagaHo T.B. Apep’anoeoro Ta O.P. PociHcEkoI0, a caMe: cellianbHi SHAHHA Le
CHCTeMa TeOPeTHUHMX 3HAHL Ta MPaKTHUYHMX HABMUYOK ¥ Tanysi KOHKpeTHOI
HayKH alo TexHiKM, MUCTELTBa Ta peMecta, 9Ki s1o0yBalTheA LINAXOM Clelli-
aTbHCO! MIOTOTOBKM UM HpodpecifiHOro Jocsiny Ta HeobxinHi 47 BMpillIeHHA
MHTaHb, ¢ BHHMKAKTh ¥ Hpomeci cyqourHcTsa [11, ¢ 335].

Bsarani MoXkHa cKasaTH, IO 40 HeJABHBOTO Yacy y CHelliaTEHiN TiTepa-
TYypi icHyBala NPaKTHYHO OOHA OYMKa IIONO CHeliaTbHMX 3HAHb, a CaMe,
IOPUIMYHI 3HAHHA He € Clellia/TbHUMI.

Alle B OCTAHHIN Yac 3 ABMIKCE 1 IHIII AyMKK. Tak, HalpUKTaj, Ha AYMKY
B.O. Apcer’cea, B.I. 3abnoupkoro cnerianbHi 3HAHHA B KPMMIHATBHOMY IpO-
Leci BapTO POSIIATATH AK CHCTeMY BiTOMOCTEH, OTPHMAaHMX ¥ PesylbTaTi Ha-
VEOBOT | IPaKTHUYHO! DiATEHOCTI B IeBHMX Tanysdx (MeduiitHa, Syxralrepid,
aBTOTexHika W T. iH.) i sachikcoBaHMX ¥ HAyKOBill JliTepaTypi, MeTODMUHIX
MociOHMKax, HACTaBMAHHAX, IHCTPYKLiAX 1 T. iH. Ane pasoM 3 L[MM BOHM He
3rOOHI 3 THM, IO ROPUAMYHI 3HAHHA (¥ TOMY 4YMCIi IPaBoBl} He HanekaTk OO0
crieriaTeHMx. BOHM BBaKATE, WO "OPUIMYHI 3HAHHA, HalPHKIal, B Tanysi
KPHMMIHATICTUKY, BMKOPUCTOBYIOTBCA CaMe AK ClelianbHi MpH OpoBeTeHHI
KPHMMIHATICTHIHIX eKCepTHs. TOYHO Tak caMo MpaBoBl 3HAHHA B raiysi Oe-
AKMX CIIRIiaMbHUX IHTaHe (IpaBul JOPOAHBOTC PYXY, TexHIKM Desnexu, Oyx-
ranTepchkore ooliKy W T. iH.) HameAkaTh J0 NpedMeTa BILIOBIHHMX eKIepTHs -
aBTOTexXHIYHOI, OXOPOHM Ipalli, Syxramrepcekol i T. in." [5, ¢ 4].

Ha pymky O.P. PocMHCBKOT OPUIMUHI 3HAHHA HaTeXaTk J0 CliellianbHIX
sHaHb [12, <. 16). Takoi K OyMkM moTpuMyioTeea 1.0. CopokordariHa Ta
.M. Copoxorariu [13, ¢. 56).

SIK BMOHO 3 3a3HAUEHOTO, B OCHOBHOMY MUCKYCIi BeIyTECS HABKPYTH ITH-
TAHHA M CITT BUTHOCHTH IOPUO MY HI (ITPaBOBi) 3HAHHA O "ClellialbHMX 3HAHE".

IMowyk eignosinert y JaHiA cuTyalii € HeoOximHMM #AK O7d CyooBO-
CTiT40l MPaKTHKH, MOKTHKAHOI CIPHATH PIlleHHIO 3aBiaHb CYIOUMHCTEA Ha
€1MHUX NPAaBOBHX MiJCTaBax, TaK i 471 Teopil, occobnueo yepes icHyIoul B CIle-
UiaTbHiA JiTepaTypi posMeXyBaHHA IOITAIIB Ha XapaKTePUCTHUKY ITOHATTS
"creniaTbHIMX 3HAHB" i KOHKPETHHX HOMO HOCIHB Y KPMMIHATEHOMY CYTOUMHCTB

3 uporo npueody O.P. PocuHceka Beakae, mo "¢yl eKTaMM BUKOPHCTaH-
Hf CHeljambHMX SHaHb ¥ CYIOIMHCTBI € OTigaui, cyOnd, OisHaBa', HauanbHMK
CMig9ore BiOAiny; cHewianticT, ekcnepT, ocobu, Lo BOTOAIOTh 3HAHHAMH B
ranysi HayKH, TexHIiKHM, MMCTEITBa Ul peMecTa, alle He HalileHi npolecyats-
HUMH MpaBaMK ekchepra afo chmelianicTa; onepaTusHi coiepoBitHukmn" [14,
. 15]. 3 dicw Tezor0 MokHa §yno § NOTOMUTHCE ¥ TOMY BHIIATKY, SKIIO BHXO-
JUTH 3 TOTO, LI KOPHIFYHI {TIPaBOBi) SHAHHA HaleXKaTh 00 CrelianbHX SHAHb.
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ABTOp DaHo! pobOTH BBaXas, IO KPHIOWYHI (IIPaBOBi) 3HAHHA He Halle-
AaTb OO CHelianbHMX 3HaHb, a TAKOXK, IO CIIBPOOITHUKM CYTOBO-CIIIUFIX
OpraHie He € HOCIIMM CHelialbHUX 3HaHb Y CYOOUMHCTBI, xOu cyb'eKkTami
BHMKOPHMCTaHHA TAaKMX 3HaHb BOHM MOKYTE OyTu. CIil 3a3HaYMTH, IO MOHATTA
"cy3’eKT BMKOPHMCTAHHA CleljallbHMX 3HAHB" Ta "HOCIA cleliaTbHUX 3HAHB"
30BCiM pi3HI MOHATTA ¥ CYOOYMHCTBL

Hivicno cnimamia abo cyaad Moke GyTH CleliamicToM (MaTH cIiellianbH i
OUINOM) ¥ AKIACE Tanysi HAayKM, TexHiKHM, MMcTelTsa. Tak MpakTHui Bimomi
BHIAOKM, KOMKM CTidui mepen TUM, AK CTaTH CTOYUM, OPaUOBATH CYOOBHMMK
eKCHepTaMit, TOBTO MalTi He TiMbKKM THMIIIOM 3a BiOHOBIIHOK TexHI4HOW, abo
Med MMHOIO CHeliaMbHICTIO @ HaBiTh clelianbHy eKCIIepTHY MiOTOTOBKY. Ane
HesBaKAKUM Ha Ile ¥ pasi, 4KII0 014 BUpillleHHd MeBHIX IMTaHb P IIPpoBa-
JKeHHI B clpabl NOTPiOHI Haykoei, TexHiuHi aGo iHIIOI crielianbHi 3HAHHA,
HPU3HAYacThed ekclepTisa. [lepHa pid, IO IPpH OUIHLI BMCHOBKY eKCIepTa
3HaHHA (He NpaBOBl), AKMMH BOTOIIE GO, abo cyAaa JoNoMaraeTh HOMY
Kpallle YCBOOMMTH Ti UM iHIII IHTaHHA NPOBEdeHOIC eKCNe pToM JOCT i KeH-
H4, ane K IOCHTATHCh Ha cBof HaykoBi aBo TexHiUHi 3HAHHA BiH He Mae ITpaBa,
OCKITBKM JOKa3H OIIHICKOTHCA 3a "BHYTPILIHIM NepeKOHaHHAM, IO IPYHTY-
€TECA Ha BoeBiYHOMY, TOBHOMY i 08'eKTMBHOMY po3riTafi Boix obcTaBMH cripa-
B B X CYKYIIHOCTI, Kepyounch 3akoHoM"(cT.67 KITK Vkpaimm)” [2).

3 uporo npuecny KO K. Opnos maune: "giricHo olingi Ta cyni BOMOOiOTE
Pi3HHMMHM CIelianbHUMKM Mi3HAHHAMHM {KPUMIHATICTHYHMMM, GyxranTepcbku-
MH i T. iH.), OTPMMaHUMIK B XOmi 1x mpodecifiHol MiATOTOBKIM. .. .CITOUMA B
OPUHITUII MOXe 11 caM ideHTHdikyBaTH BITOMTOK NMaNbLd (Y TeAKHMX BHITaTkax
e HecKTagHo). BucokokeamidpikobaHi cmimdi, AKi CHENiaMi3yIOTECH Ha TOCIO-
JAPCBKMX MOUHMHAX, JOCTATHEO MMHOOKD posBuUpaloThed ¥ eKOHOMIL Ta Gyx-
ranrepii. Ane 4M MOKYTh IX BUCHOBKM 3 TAKOTO POOY IMUTAHb MaTh OyOb-AKe
J[OKa30Be 3HaUeHHA? OvdeppOHo, 1o HI" [15, ¢ 14].

[Tpr npoBagskeHH] B ClpabBl CHLiOMUA i €Y1, KepYOTBCA BUKTIOTHO IPaBo-
BMMM 3HaHHAMM, CTABHMTH XK MPABOBi IMTAHHSI Ha BUPILIeHHA eKCllepTa BOHM
He pnpasi. [locranosa Ilnenymy Bepxopnoro Cyay Ykpainm Big 30 TpaBHA
1997 poky MNe 8 "Ipo cymoBy eKkclepTH3y B KPUMIHATBHMX i OHBITBHMX CIIpa-
Bax" (i3 sMiHaMM BHeceHUMH NocTaHoeOK [Mnenymy Bepxosnoro Cyny Ykpai-
Hu Bifg, 25 TpapHa 1998 p. Ne 15) Brasye cymaM "Ha HeIPHMOYCTUMMICTL TpH3Ha-
YeHHHA eKCIIepTH3H ¥ BUIIANKAX, KO 3 ACYBaHHA NeBHMx 00CcTaBH He NOTpe-
Oye cnemiabHMX 3HaHE, 8 TaKOK HNOPYLIeHHA Mepel eKCIepToM NpaBoBHX IMH-
TaHE, BUPIIIeHHA SKUX BiTHeceHO 3aKOHOM 10 KOMIIeTeH I cyay" [16, ¢ 365].

BukopucraHHs crielfiaibHux 3HaHb 1A BHPIIeHHA NHTaHb, AKi BHMHU-
KaKTh ¥ Mpollec poscHilyBaHHA WIOYMHIB, CTIOHYKAE 0 MOABTEHHA TOI 4if
immol indopManil - opiEHTYI0U01, KOHCYTBTATUBHOI OpH poloTi crietiamicTa
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afo mokasoBOl - Npo hakKTHUHI OaHi - MpH OpoBedeHHI CYTOBOI eKCIePTH3H.
SIKIIO 3K yCTAaHOBNEHI 33 DOMOMOTOIO CllelliabHUX 3HaHb O0CTaBMHM He MaloTh
CAMOCTIHHOIO IOPHMIMUHOIO 3HAYEHHH, BOHM MOXYTE OYTH KOPHMCHUMIM 1114
KOHCTaTallil 0OKasoBHX IOpHMIMYHNX (PaKTie ¥ ClpaBi, AK 3HaXOIATHCA 5 LIMMHK
obcTapMHaMU ¥ pisHIX 38 a3kax [17, c. 50-51].

Y KpHMMiHATEHOMY CYOOUMHCTEI BMKOPHCTAHHA ClleliafTbHHUX 3HAHB MO-
e piA0yBaTHCA ¥ TAKUX [IpolecyanbHux opmax:

- BUKOPUCTAHHA CIelianbHIX 3HaHE ODi3HaHMX OCI0, IO 3amyvYarThca
NpH NpoBedeHHI crimarx Aii Ak cneniamicry (1281 KITK Yxpaium);

- BUKOPUCTAHHA CTIelanbHUX 3HaHE 0BizHaHMX ocil, 110 3am1ydaloThed B
AKOCTi ekcneptib (cT. 73 KITK Vkpainm) [2].

Crnig sasHauMTH, IO ¥ JaHHMHA Yac NPaKTUKA TPOBedeHHA TOCTiIYMX me-
PeBipOK Hepilko noTpebye MpusHaYeHHA OOCTTKeHb crienjamicra. Ha ocrosl
TAKUX JOCTIIKeHb BHPIIIYETHCA MUTAHHA PO NOPYIIeHHA KpHMiHanmbHOL
CIpaBH 1M OpC BIAMOBY y Ti nopylleHHi. Taki JOCHimKeHHs BUKIaOaloThCA ¥
BHMCHOBKY eKCIIepTHOTO AocTifzkeHHA. PaxiBelpb, AKUF NPOBOOHTE L@ MOCTI-
IOAKSHHA, ¥ BHMCHOBKY iMeHYEThcA exclepToM. Lla Hobenma 3'aBMIachk JOCHMTD
HemasHo [18, c. 93] i ToMy noTpebye CBOTO POSBUTKY Ta OCMUCTHHSL.

Tox MoKHa Ha3BaTH Ie OOHY OPMY BMKCPHMCTAHHA CIelianbHIX 3HaHb
¥ KPUMIHATBHOMY CYOOUMHCTBI, & caMe;

- BUKOPUCTAHHA CIIellianbHUX 3HaHb 0Bi3HaHMX OCib, 110 3any4anThed B
AKOCTI eKCTIepTiB NP CKIaTaHHI BHCHOBKY eKCIIePTHOTO JOCTIN KeHHA.

Baxano oG Taka HOpMa y 3aranbHOMY BHMIVIAAL 3'ABMTachk 1 ¥ KpHMiHa-
TBHO-TIPOLIECYATBHOMY 3aKOHOIABCTBL. X0 3 OIMAACM Ha Te, LU0 ¥ CHelianb-
Hifl JliTepaTypi JUCKYTYETECH IMTAHHA PO NPU3HAUEHHS CYIOBUX eKCIepTH3
J10 MOPYLIeHHA KpUMiHATBHOL ciipasH [19, 20, 21, 22] Mosnveo Lie ¥ He NOTPiGHO.

OnHak, He3BaXaKuM Ha IUMPOKe BUKOPHMCTaHHA CHelianbHUX 3HaHb ¥
PO3KPHTTI i po3cligyBaHHI 3MOUMHIB, Hi 3aKOHOOABCTBO, Hi IHINI HOpMAaTHBHI
HpaBoBi aKTH He JAKTh YiTKMX Bl3HaYeHb TAKHX MOHATH, AK "cHediaticT” Ta
"ekcriepT" i 9iTKHX posMexXyBaHB 1xX pyHKUIA [23, . 59-64].

Y OpoMy 3B 93Ky IiMKOM NpUpoIHOK € OyMka P.C. Benkina oo Toro,
IO TepMiH "cienianeHi NisHaHHA" NpHAGAE Take NOBCAKOSHHe 3BYMaHHA, IO
B Teopii i MPaKTHIL CTaB BAMBATHCE AaBTOMATHYHO, AK IIOCh caMo coBow 3po-
syMine. TuM gacoM Daneko He Bee GescipHO Ta ACHO i B 3MicTi IBOTO IOHATTA,
i B mpaKTHIL Oro 3acTOCYBaHHA AK KPUTEPiD OpH BUpIlleHH] THTaHHA [Ipo
3aTy4eHHd ClelliaticTa abo HeoBxiqHOCTI NpHM3HAYeHHd CYI0BOT eKcIepThsi”
[24, c. 102].

3 amanizy ¢1.1281 KIK Ykpainu Bunnueae, Wo coeliamicT - e ocoba,
LIO He 3allikaBTeHa B pesylbTaTax CHPaBH, 9Ka BONMOMIE ClelliaTbHHMMM 3HaH-
HAMHM i HaBMUKaML, HeoOxiTHUMI 171 BUABTeHHA, 3aKpillleHHA i BUIy4eHHS
IoKasie, i Aka Gepe y4acTh Y NpoBedeHHI CTingoi Oif.
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3 ananisy ct. 75 i ct. 77 KINK Vkpaiau sunnmsae, 10 cyooBUA eKCIepT -
te ocoba, o Mac HeoOXiOHI 3HAHHA O/ HAOAHHA BHCHOBKY 3 QOCTITAY BAHX
MUTaHk, WO He Nepebysae y cny:kBosin abo iHmin sanexHocti Bin 00BIHY Ba-
4yBaHOTC, NOTEPIINCTO, i AKa Moke O¥TH MPUCYTHA NPH NPOBedeHH] CITiaaux
oin [2].

AHanis npueeneHMx BH3HaUeHb MOKa3ye, L0 ICHYRTh AK IofibHi puck
MPOoLecyalbHOTO CTATYCY eKClepTa i crelianicra, Tak i posbiKHOCTI, ki B oc-
HOBHOMY CTOCYIOTBCS MPOLLecyalbHOTO SaKPIlllTeHHd pesyIIETaTiB ix PoSoTH.

3 ypaxyBaHHAM 3a3HaueHoOTro OiNbII KOPUCHMM B iHTepecax KpHMiHamb-
HOTO cyOoduHcTBa Oyro § HamaTi He TiNbKM 3aralbHe INOHATTA “chellianbHi
3HAHHA", ane BH3HAYMTH Horo PyHKIIOHANbHY, NpOLecyalbHy 3HaYHMICTE ¥
CYOOUMHCTBI Yepes BHM3HAYeHHA KOHKPeTHMX lioro Hociis. ToMy HadaeTbed
HacTyIIHe BHM3Ha4yeHHA: “ClellianbHi 3HAHHA - 1@ He3aralbHOBIOOMI y cymo-
UHHCTBI HAaYKOBi M MPaKTHUHI SHAHHA, 9Ki 3aCTOCOBYIOTECS OGi3HAHMMI OCO-
GamMw - crienjanicToM abo CYIOBMM eKCIepPToM (BIOIOBIIHO 10 IX KOMIeTeHLIT}
IJTA BIABNEHHA, 3aKPIIVIeHH | BITyYeHHA Ookasie alo 114 HagaHHA BUCHOB-
Ky 3 JOCTIDKYBaHMX MUTaHb IIOAO BCTAHOBTEHHA oBCTABHMH, AKi MalTh 3Ha-
4eHHA 4,11 KpHMIiHATBHOT cipasm’”.

Takun 4yuHOM, dakTOpamMy, IO BM3SHAYAKOTE CYTHICTh CHeLliaTEHMX
3HaHb, MOBUMHHI OyTH BHM3HAHL

a) IXHA He3araTbHOBIIOMICTE M4 CYIO0UHHCTBS;

0) HaABHICTE ¥ Ix BIACHMKA IpPOLeCyalbHOIC CTaTyCy "chenjamicta" abo
"cymoBoro ekcriepra”;

B) LiNEOBe MPU3HAYEHHA 3aCTOCYBAHHA 3HaHb [74 BUABTEHHd, 3aKpill-
TeHHA | BUIyUYeHHA ToKa3ie abo OmA HaOdaHHA BUCHOBKY 3 OOCTILAYBAHMX
MITaHb, TOOTO A4 CIPUAHHA cy('ekTaM JOKa3yBaHHA y BCTaHOBTeHHI obcTa-
BHH cripasu” [25, ¢. 23]
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HEAKI ACITEKTH JOC/ITIAKEHHA TTIOHATTSA
*KPUMIHAMTBHO-TTPOLECY ATTBHA & YHKII ST

Teopin KpuMiHanbHO-TpOLRCYATBHHMX (PYHKILIN Mac SaraTopiuHy icTo-
piro: 1i sacafil ¥ HaliOHATBHIT KPHMiHaTBHO-TPOLeCYaTbHIA JOKTPHHI Gymo
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saKTadeHo v CraTyTi KpMMiHaNBHOro cyqouMHcTBa 1864 poKy Ta HayKOBUX
possigkax A1 PorHmpkore, B. K. Cnyuescrkoro, A.P. KoHi Ta iHimmx npene-
cyatticTie Toro 4acy. Y pagAHCEKIA KPMMiHaTBHO-TIPOLECYATBHIH OOKTPUHI
Teopil KpUMiHATEHO-TIPOeCYATbHIX PyHKI P Oyno nprsaeHo mpanj C A, Ane-
nepra, BI. Haesa, [1.C. Enexing, J1.1, Kokopesa, O.M. Jlapina, 1.0. Motosi-
noskepa, B.Il. Haxumosa, B.M. Capuupkoro, K21 Cremoscekero, B.A. Crpe-
moecekoro, M.C. Ctporosirga, MJT. udgmana, MJ1 Aky6 Ta in. Ha cyvac-
HOMY eTalli KOMIUIeKC IIUTaHb OO0 MMOHATTH, CHCTeMU KPHMiHATBHO-TIPOILe-
CYIBHMX (PYHKIIA Ta OKpeMMX KPHMiHATBHO-IIPOLeCcyaaTbHUX (DYHKIA qo-
climkyeTbes ¥ npauax KOJL. Anenina, B.O. Aunpesnoea, ET. fycefnosoi,
3.1. €nikeesa, 3.3. 3inatymwiina, JILB. Iemainosoi, H.B. Kipinnosol, 3.B. Maxka-
peeoi, TILM. Mamanuyka, M.O. Konokonoea, B.O. TNonemotuka, 1B, PoraTioka,
C.B. Pomanosa, L.1O. Tapiuko, H.I. Ierens, B.M. IOpuminmHa ta in.

He Ouengumck Ha HadBHICTb 3HAYHO! KiTBKOCTI HAYKOBUX Npalb, Ipo
HafABHICTh ¥ Hayll KpMMiHAMBHOIO NMpOLIeCY CMCTeMHOI Teopil KpHMiHaTbHO-
HpouecyanbHUX (PYHKIiFI TOBOPHTH 3apaHo.

Tak, y miTepaTypi He CKIIANocd €MMHOTO PO3YMiHHA KPUMiHATEHO-TIPOLLE-
cyanbHUX PYHKLIA. BasoBuMu € YoTHpH KOHIeNIIl CYTHOCTI i€l KaTeropil-

BinnmoeigHo mo mepioi, KpUMiHATBHO-TIpolecyanbHa pyHKIIS ABTIE CO-
501 HAMpPAM, BUA, KPUMiHATbHO-IIPOLECYaIbHOT OismeHOCTI cyd'ekTa [1, . 3).
IMpu nEOMY ¥ DedKux TOCTIIKeHHAX 1714 BU3HAYSHHS TepMiHY "KpHMMiHATEHO-
HnpouecyanbHa PyHKUA" BMKOPUCTOBYETECA CNIOMYIeHHA "OCHOBHI Hal pAMKH
KpMMiHATbHO- NI pOLlecyalEHoI AianeHocTi" [2, ¢ 18], a y immmx - "okpeMi Ha-
npaMku” [3, ¢ 188] ado "okpeMi koMmoHeHTH" [4, ¢ 23] KpuMiHaTBHO-TIpOLE-
CyanbHOI OiATbHOCTI.

CrocpigHicTIO ¥ MedKax Liel KOHLeNil Bil3HadaeThed nosunia B.IT. Ha-
AMMOEBA, AKHFL, BU3HAYaK4l KpUMiHaNTbHO-NpolecyanbHi yHKUII AK HafBa-
KITHMBILIT BMITH KPUMiHaTh HO-IPOIECYATBHOL TIAMTEHOCTI, IO BIOPISHAIOTLCA 3a
CBOEK0 CYTHICTIO [, ¢ 73], 3a5Hava¢, IO 3MiMICHOHHA KOHKPETHOI KPMMiHAaTb-
HO-TIpolecyanbHO! (PYHKILT cy(’ ekTOM IPYHTYETBECA He TUTBKM Ha HONOKeH-
HAX KPUMIiHaIBHO-TPOLIECYATBHOTO 3aKOHY, CKIMBKM Ha SaKOHax ICHXOJIOTII,
Ha oBpaHHi ¢y €KTOM KPHMMiHATBHO-NpOLecyanbHOl YHKIL 32 cBOTM BHYT-
PillIHIM MepeKOHAHHAM 3 YPaxyBaHHAM CBOTO CTAHOBMILA Y cripaei Ta oBcra-
BHMH OCTaHHBO [3, C. 76].

Jpyra KoHLeNIid Noe A3ye KpMMiHaTbHO-NpolecyalkHi ¢hyHKI{ i3 Bl
JaM¥, HanpAMKaMM JiAmbHOCTI ¢y6'ekTiB KpMMiHAMBHOTO MpoLecy, obyMOB-
HeHi X pomo, NpHsHadYeHHIM al0 MeToK YUacTi y crpasi [6, ¢ 47]. Pisauua y
LUX KOHIEMIIAX ¥ TOMY, Lo IPYra KOHLeNL A GesnocepelHbO NOB A3YE KPH-
MiHaTbHO-NpoLlecyYanbHy byHKLIIO i3 1 HocieM, 1 ToMy o0 eIHYBATH 11i KOHLIeN-
uii He 30BciM oBrpyHTOBaHO [7, ¢ 83]. Ha mymxy M.JL fkyG, "y mitepatypi
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TIOHATTA KPHMiHATBHO-IIPOLEecYanbHO! (pyHKIIT pO3rMAdacTbCd ¥ IBOX acTlek-
Tax: AK OKpeMi BrHOM, HAIPAMH KPUMIHATBHO-ITPOIECYaIbHOL DiATBHOCTI Ta AK
dyHKUig oprany aGo ocobu, wo Bepe y4acTe y mpolleci. Poarnan moHATTS
HmponecyanbHol PyHKIIT y 000X Ha3BaHMX acleKTax € HeoDXiTHMM. Y mepruo-
MY BUIIAJIKY TOBOPHTECA MO Te, AKI BUOHM NPOLeCcyaTbHOI ifTEHOCTI Xapak-
TepU3YIOTH PadAHCBKMIA KPHMIHaNIbHUA NpOLeC, IO ABIAE CODOK KOXKHa 3
Hitx, TOOTO MOBa Tille NpO posclinyeaHHd, o0BHMHYBaYeHHH, 3aXUCT Ta iH. [K
Takux. [TMTaHHA X OpO Te, KMM, AKMMM OpTaHaMK Ta ocobaMM, BUKOHYETbCS
Ta uu iHma dpyHKuiA € noximauM. Ha sioMiny Big HBOrO ¥ OPYTOMy BUIIAIKY
MOBa fie mpo GYHELI KoKHOTo opraly abo ocolu, o BepyTe yuacTs ¥ mpo-
1eci, BUPIMIYETBCA TUTaHHA NPO Te, WO CKagac PyHKIio cygy, IpoKypopa,
3aXMCHMKA, eKCIlepTa Ta iH.; Ipo IpolecyatbHe MpisHaueHHS KOXKHOIO 3 HIX.
Lle oBa B3aEMOIOB ASAHMX, a/le PI3HMX acIeKTH posriAgacMol npobnemi. Ko-
KEH 3 HIX Mae CBift 3MicT Ta MidcTasi, ¥ Oyob-9KoMY BUIANLKY CTOCOBHO THX
YIacHMKIB IPOLecy, Ha AKHMX He NOoKTageHCe o0OB A3CK 3MiMCHeHHA Tiel uu
immol Pyukuii. He otin ToMy aMilllyBaTH HOHATTA NpoLecyambHO! (PYHKLIL
IO POSIMATACTECA ¥ OMHOMY 3 aclekTie, i3 THM XKe IOHATTAM, 110 pOrHAna-
€ThCA ¥ iHImoMy acriekti” [8, c. 84). Lli€l Touxkm 30py AOTPHMMYIOTHCA ¥ iHIIN
sueHi. Tak, O.0. YenypHun sasHauae, wo: 1) mif pyHKUIEMM KPUMiHATEHOTO
CYIOYHMHCTEA B LINOMY, AK €IHMHOI NpaBoBOl CUCTeMH, CTif, po3yMiTi He ponb
i KOMoO OfOB 43KiB TOTO 4i iHIIOIO y4acHHUEA, a TOMTOBHI HAllPIMKM KpUMiHa-
TBHO-TIPOLIECYATHHOT HiANBHOCTI, B AKMX MPOABTAETHCA BITMB KPUMIHATBHOTC
CYOOUMHCTEA Ha CYCIITBHI BITHOCHMHM 1 4K BM3HAUAKIOTHCA FOTO SaavdamMi,
nepegdadeHumi ¢T. 2 KITK YVxpafHu (mponmoHyeTked i dyHKLIT HazBaTH OC-
HOBHMMHM), 2) KpiM OCHOBHMX (PYHKILIAI KpMMIHAMBHOTO CYOOYMHCTEA Heol-
XimHO BUALTATH (PYHKLT OKpeMHX YUaCHMKIB IIPOIECY, B AKUX BHPAKACTbCA
HalpapleHicTh JiAnbHOCTI ¢y0 eKkTiB, o GepyTh yIacTk B NPOBALARHHI IO
KPUMIiHATBHHMM cIpaBaM; 3) MK oCHOBHUMM (HYHEIIAMM i (pYHKIIAMM OKpe-
MHMX YIaCHHMKIB NPOIeCcy iCHYE TICHMM B3aeMosB 130K, [1pu mpoMy KomH nep-
LM HeBaraTo, OCKINEBKM Ile TONOBHI i y3aralbHIOKYi PyHKLIT BCiei cicTeMM (B
JaHOMY BMIAIKY KPMMiHanbHOTC NpoLecy), AK 3abesneuyroTh 1T icHyBaHHA i
PO3BUTOK, TO OPYTi CTOATh Ha MOPATOK HILKYe, ix Barato, ame TiMbKM BOHH i
MOXKYTE 3abe3lediTH peanbHe icHYBaHHY Nepilix; 4) ocHOBHI (pYHKIIN KpH-
MIHaIBHOTO CYOOYMHCTRA 1 PyHKILIT OKpeMux FIOro yIacHHKIB NpedcTaBIaioTh
coBow pisHi pieHI €IMHOl CHCTeMU KPUMiHATBHO-IIPOIECYATBHMX yHKII;
5) B MpaBoOBil JiTepaTypl CTid 4iTKO BigMeXOBYBaTH, Npo AKi PyHKUIl Fie
MoBa: Ipo PYHELI KpuMiHaneHOTO Npolecy B IiMoMy, 4k Hpo pyHKIII
OKpeMHMX yIacHHKIE [9, ¢. 7).

Tperd xOHIeNIiA MOB'A3ye KpUMiHATBHO-TIpOLecyaneHi PYHKI i3 BU-
pakeHMMH ¥ BIONOBITHMX HaNpAMax KpuMiHa/lIbHO-TIpoLlecyalbHOT TiambHOC-
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Ti cHelianbHUM OPH3HAYeHHAM Ta ponno cy® exra [10, c. 54-55]. ¥ manwmi yac
U5l KOHLeNUisA Jeio TpaHopopMyBanacad y TNyMadyeHHd KpHUMiHATbHO-IIPO-
LecyanbHOI (pYHKL 9K Miclle Ta polk yYacHMKa KPUMIiHATBHOTO NPOLecy ¥
JOCATHeHHI METH Ta BHpIILIeHHI 3aB1aHb KOHKPEeTHOTO eTany KpUMiHanbHOTO
MPOLECY Ta, BIINIOBITHO, KPMMiHATEHOrO OpoLecy ¥y uinomy [11].

YeTeepra KOHUENUiA po3rIAdac KPUMiHaNbHO-IpOLeCyanbHy (PYHKIIIK0
4K MOKIaOeHuIT Ha cy0 ' ckTa saranbHui oboB 430K abo HanaHe ¢y eKTy sarank-
He MpaBo, COIPAMOBAHMX Ha BMKOHaHHA 3aBdaHb Ta NOCATHEHHA IiTen (mpi-
3HaeHHA) KpuMiHanpHOTO mpomecy [12, ¢ 38] afo AK CyKyNHICTH mpas Ta
oBor'azkie, Aka MO3BOMAE YO €KTY KPHMMiHATbHO-MPOLecyalbHO! TiTEHOCTI
3axMIIATH CBOl MpaBa abo 3akoHHI iHTepecH abo 3gificHIOBaTH NpodrecifiHi
NosHOBaKeHHA [13, c. 40]. Cnig sazHa4MTH, M0 ¥ pagdHCBKIH KpHMiHaTBHO-
HpouecyalbHii JOKTPHHI I KOHLIeMNIiA oOMeAxyBaTacd po3yMiHHAM KpHMI-
HalTBHO-IpoLecyanbHOT (pYHKIIT AK OCHOBHOTO 000B A3Ky opraHy abo ocolu,
LIO MPUAMAE YIaCTh ¥ IIPOBAIASHHI ¥ CIpabi, HOT0 IpOLIeCyaTbHOTO NpHSHA-
yeHH4 [8, ¢ 89].

SIK yABIAETBCA, OKPeMi 3 IMX KOHLENLif MaloTk NeBHi eanu. Tak, rmpu
MOB A3yBaHHI KPUMiHATBHO-IPOIeCyanbHOl PYHKIII i3 celiaTbHIM OpHsHa-
UeHHAM KOHKPeTHHMX Cy0'eKTiB Mpolecy, BHKTIOUACTECA MOKIMBICTE 3ilic-
HeHHA OOHiEl YHKUI KiTbKOMa CyO'cKTaMM Ta MOAIHMBICTb 3OiMICHeHHA
cyd’eKTOM Jekinbkox (pyHKLIA. Ane cyd ¥ KpUMiHANTBEHOMY Mpolleci 3MiACHIOE
He mane ¢yHKILIK BHpIIIeHHA COpasH, a i $YHKLIK CYI0BOTC KOHTPONIO;
IoO3eiNEHY PYHKLIK; (PYHKIII0 3acTOCYBAHHA 3aX00iB KPUMIiHATEHO-IPOLECcy-
alBHOrO HPUMYCY; OPTaHisalliiHy hbyHKUiK Ta dedki inmi. [Tpokypop v kpu-
MiHaTBHOMY NpoIeci MokKe 3TiMCHIOBATH PYHKILIID KPUMIiHATBHOTO Mepeciti-
AYBaHHA Ta (pYHKILIIO IPOKY pOPCEKOTO HATTALY.

Hlo crocyeTbest odpaHHA CYH'EKTOM MEBHOTO HANpPAMY KpHMMiHaTBHO-
MpOoLecyanbHOT AiANBHOCTI, 9ke PosrngacThed ¥ Npolled 9K 1oro byHKLIA, To
Take TBePIAKeHHA PaKTHYHO Salepedys MOKTMBICT HOPMAaTMBHOTO BHSHa-
UeHHA KPMMiHalbHO-NPOIecyanbHIx PyYHKIL Ta X HOCIB, THM caMWM BM-
KII0YaKYH MOKITHBICTE 3MaraabHol NodyooB KpUMiHaNbHOTO MpOLecy ado
OKpeMMX FIOrO CTalill 4u nposamkeHs Are cT. 161 KIIK BuzHauas, mo mpu
posrAi cipagy B cyai GYHKILT O0BUMHYBaUeHHHA, 3axXHCTY i BUPILIeHHH CIpa-
BH He MOKYTB MOKIAJATHCA Ha OIMH i TOW ke OpraH 4M Ha OOHY i Ty K ocoby.
Hepxaene oBeuHyBaueHHd B CYIi 3OiCHIOS NPOKYpOp. Y BUIANKax, Mepel-
Gauenmx muM KomekcoM, cOBMHyBadeHH:s 3IMCHIOE MOTepHinmi abo Foro
MpelcTaBHMK. 3axMCT MACYIHOTO STiCHIE caM MICYIHMA, HOTO 3aXHMCHME
alo 3aKOHHMH NpedcTaBHUK. PYHKUIA pPOINALY CIpPaBH MOKTATAETHCA Ha
cyd. Tum cammm KITK eisHavae KpUMiHaNBHO-TIpOLecyaibHi hyHEIN Ta Ie-
penitye ix Hoclib.
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Posyminna ¢yHKII AK KpuMiHaIBHO-TIpOLecyanbkHoOro oBoB 3Ky BU-
KTodac i3 cyB'ekTiE KprMiHATBHO-IpoLecYaTbHIX (PYHKIIN MOTepHiToro Ta
LUMBINEHOrO MO3KMBAYA, a TAKOXK OO3BONLE BU3HauaTi <yl ekTaMmm peanizarlii
KpMMiHa/TbHO- I POLIecyanbH X PYHKLIN 3aXHMCHMKA Ta NPeIcTaBHUKIB i3 icTo-
THUMH 3acTepexXeHHAMM. CaMe TOMY 1A TOUKa 30py Gyila pOSBHMHYTa OO TIY-
MaueHHA KpuMiHanbHO-TIpomecyanbHol (PYHKUI AK CYKyDHOCTI mpa Ta
oboB azkie. ONHaK TakKe PO3YMIHHA KPHMMiHaTBHO-TIpOLecyalTbHO! (pyHKIL He
MO3BONSE BiIMEXYBATH T Bil, KPpUMiHATIEHO-NPOLEcyalnbHOTO CTaTycy ¥ HOro
BY3BKOMY 3HaUeHHi.

Hlo cTocyeThed POSMEKYBAHHS TOHATTS KPHMiHaTBHO-TIPOLeCcyaTbHO!
yHKnil ¥y gpox acrekrax: AK OKpeMi BUIM, HaIPAMM KPHMIHATBHO-POIECy-
anbHO! Ai9NEHOCTI Ta AK (pYHKIIA opraHy abo ocobu, o Bepe ydacTb y npo-
Leci, TO, AK YABIACTHCA, BOHO He MaeE KIHUOBOIO SHaUeHHA [O/IH BU3HAYeHHA
MOHATTA KpHMiHATBHO-NIpolecyaTbHO! gyHKIIT. BipHo Brasye Bl Cenuxpoc-
TOB, KPUTHYHO BUCTOBIIIOUHCE MIOTO THMCKYCH Mpo BH3HaUeHHA MOHATTA
KpMMiHaTbHOI-IIpoLec yaTbHOT PYHKLIT, M0 oOHi BYeH] MUIIYTh npo yHKLii
OKPeMMX YUacCHHUEKIB ITpolecy, iHII Mpo hyHKUi KPUMiHATBEHOTO NpoLecy,
TpeTi He cxHTbHI HagaBaTH NPMHIMIIOBOTC 3HAYeHHA po3bLKHOCTAM ¥ BH3Ha-
4YeHHi BMIIEBKAZAHMX ABTOPIE, OCKINEKK "00WudBa BM3HAauYeHHd BioOpakaloTh
CYTHICTE pOSIMAIACMOTO MOHATTA, OfHe CTOCOBHO CaMol OiANbHOCTI, iHIIe Oo 11
Hocig" [14, .108]. HiricHo, He MOXKHa BilPHMBATH HAIPAM OiTBHOCTI Bil KOHK-
peTHOre Hocia, me i sgificHioe. HATbHICTE 3aBKIM 30IMCHIOETHC TeBHMMHI
cy&’ eKTaMM LITAXOM BYMHeHHS CYKYIHOCTI B3aeMOIIOB 93aHMX il Y 38 A3Ky 3
LM BHM3HAYEHHd KPUMiHANBHO-TIpollecyanbHOl (hYHKIN Yepes HaIllpdMiu
KpMMiHa/TbHO- I POLIeCYaNbHOI TiTbHOCTI NPesioMye YpaxyBaHHA Hocia JyH-
KU - cy0’ekTa Ji9nbHOCTI.

SIK 3a3HAUANOCA BHLILE, ¥ TeAKMX JOCTIKeHHAX 1714 BHM3HauUeHHA TepMi-
HY "KpuMMiHanbHO-IpolecyanbHa" (pYHKIIE BUKOPHCTOBYETECA CIIOTYUeHHS
"OCHOBHI HaIpAMKH KpHMiHaIbHO-TIpOLIeCyanbHOl TiAmpHoCT", a y iHmmx -
"okpeMi Hanpamki" aBo "okpeMi KOMIOHEHTH" KPMMiHaNEHO-TPOLIeCYaTbHOT
JignbHOCTL. Ui posOiAKHOCTI HoB A3aHi 13 THM, AKOI crcTeMM PYHKLIF JOTPH-
My€Tbcd OOCTITHME, ToGTO 4K BMOINAc BiH NuIle OCHOBHI KpHMMiHalTbHO-
MNpolecyanbHi pyHKILIL, 41 JOTpUMYyeTbed BB pO3BMHEHO! CHCTEMH KpPHMi-
Ha/TbHO-MPoLecyaTbHiXx PYHKIA. Cain, 3a3Ha4MTH, M0 ¥ PaTAHCHKIA TOKT-
PHHI TepBicHO MaHyBalla caMe OOKTpHHa TPBROX OCHOBHMX KpPHMiHATEHO-
mponecyanbHux pyHKuin. ITisHine cucreMa KpUMiHaTBHO-NPOLIECYATBHMX
dyukuin Syna MOMoBHeHa iHIIMMM KPUMiHATTEHO-NPOIecyalTbHIUMK (hyHKL-
amu [15, ¢. 52-56]. ToMy npu BU3HAUSHHI MOHATTA KPMMiHATBHO-IPOLISCYaTb-
Hof (pyHKIIIT BelyMKe 3HaUeHHA MA€ aBTOPCHKA CHUCTeMa KPUMIHANIBHO-TIPOILe-
CyanbHMX PyHKLINA.
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Y TnyMauHOMY CIOBHMKY TepMiH "¢pyHKIi4" TaKOX Mac Jekilbka 3Ha-
yeHb [16]. Take 3HaAUeHHA IBOTO CNIOBA, AK 000B A30K, KOMO AiSTBHOCTI, pobo-
Ta, WO OiII49rac BMKOHAHHK), 3HaUeHHdA, MMPHM3HAUeHHA, POk BUKOPHCTOBY-
IOTBCA ¥ KOHKPeTHHX HigxoOax OO0 BM3HaUeHHd KpHMMIHATBHO-TPOLecyanbHOI
dyuknii. ToMy KpuMiHATEHO-IPOLECYAllEHE POSYMIiHHA UBOIO TepMiHY Bifl-
MOBIJA€ MOro CeMaHTHYHOMY 3HaYeHHIO.

He moXHa MOrommTHCd i3 BU3HAYEHHAM KPWMiHATEHO-TIPOLIECYATBHO!
PyHKUIT AK YacTHHM KpHMIHATBHO-IpOLecyanbHO! AiMNbHOCTI, OCKLITBKH Yac-
THHaMM KpPHMMiHATbHO-NpoLRCYaTbHO! OiANBHOCTI € cTafdil KpHMiHanbHOro
npotecy. Cnin noeHicTio minTpuMari nosudin IT.C Enekiag [10, c 55] Ta
B.H. llnineosa [17, ¢. 24] npo HeTOMYCTMMICTE SMIIIYBAHHA TaCTHH KpUMiHATb-
HOTO MpOLeCcy Ta KPMMiHaTBHO-NpolecyaTbHMX pyHKLIA

V pnocnigsxeHHi NpoGneMaTHKK BU3HAYeHHA KPMMIiHaIbHO-IPOLeCcyanh-
HIX PYHKUIA Heol il He 3aCTOCYBAHHA CMCTeMHOTO MTAXOMY, AKHA JO3BOTHTE
BpaxyBaTH HalpPAM KpuMiHaTbHO-T pOLIeCyanbHO! JiATBHOCTI, 3MICT L€l AisTbHO-
cTi, Tl opMy, NpusHaYeHHs Ta pofb HOCIA KpHMMIiHAMBHO-NpoLecyaIbHOL y-
HKIIIT.

OnonHuM i3 noOidHMX BM3HAYSHD, ¥ AKOMY BUKOPHUCTAHO CHMCTEMHFMN IIifd-
Xifl, € BU3HaUYeHHA KPMMiHaTbHO-NpoLecyanbHol byHKII, ake gae 3.B. Maka-
poBa. Ha 1f 1yMKy, ¥ HOHATTI PYHKLIA CTiO BMIiMATH CYTHICTD, 3MICT Ta Jpop-
My. CYTHICTb KPMMiHANBHO-IPOIeCYaNbHOL (PYHKILI MONAraE Y CleliaTbHOMY
OpH3HAYeHHI Ta ponli yYacHMKa KpHMiHanbHOTO Hnpouecy. ChelianbHe Npu-
3HAYCHHA Ta POk KOXKHOTO YUACHHKA KPMMiHATBHOTO MPOLecy BH3HAYACTLCA
OPOBITHHMM IpollecyaTbHMM OBOR A3KoM 114 BiMblIOCTi yuacHUKIE KpUMiHa-
TBHOTO CYOOYMHCTEA Ta UUIBOBUM YCTAHOBIEHHAM IIPaB IMIA IOTepIIiIore,
HiNo3pBaHEro, OOBMHYBAUYeHOTO. 3MIcT PYHKILl BHpakKacTheA ¥ PisHMX Ha-
npsAMax KpHMiHameHO-NpoLecyanbHOl JiANbHOCTI Ta Bijax NpaBoBiTHOCHH, T1
dopma - BCTaHOBNIEH] 3AKOHOM YMOBM, IOPAIO0K Ta MOCTIIOBHICTE 3TiliCHeHHS
IMX NPaBCBITHOCHH Ta OIAMBHOCTI, BUpaAeHMX ¥ BIONOBITHMX Ipolecyanb-
HUX gokyMeHTax [18, ¢.16]. OOHak, gk BKasyeanocd BMIlLe, P MOB A3YBAHHI
KpMMiHa/TbHO- I pOLIecyYaIbHOT (PYHKIIT i3 cHelianbHUM MPUSHATEHHIM KOHK-
peTHMx ¢y eKTiB Mpollecy, BUKTIOUACTECA MOATMBICTD 3OiICHEHHS ONHici
yHKuil KitbkoMa ¢y eKTaMM Ta MOKIIHBICTE 30iACHeHHA cy8'eKTOM OeKilb-
KOX (PYHKILL.

Takun YHMHOM, KOXKeH i3 iCHYFOUMX TiIxXOOie 0O BU3HaUeHHA KPHMiHallb-
HO-IIPOLIECYAMTbHHMX (PYHKIIM aKLEHTYE CBOI0 YBAry THIIe Ha OTHOMY 5 aclek-
TiB UEOTO BaraToacmeKTHOro AeMila. ToMy € HeOOXiDHMM 3acTOCYBAHHA CHC-
TeMHOTO HiAXCoOy, AKMA Mac HaAOIMbILI eBPHCTHYHI MOAKTHEOCTI IPH BH3HA-
YeHHi NOHATTA Ta CYTHOCTI KpUMiHANBHO-TIpoNecyanbHol pyHKINL 30ifcHIo-
BaHa KPHMiHaNbHO-NpoLecyanbHa PyHKIIA ado PyHKII € HaIpAMaMi Kpy-
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MiHaneHO-NIpOLecyalbHO! OisTbHOCTL. KpuMmiHaneHo-nponecyaneHa ¢pyHKIA
BHM3HA4Ya< i npasa Ta obDOB A3KM Cy0'eKTa Npolecy, I MeTy WOIo MiAmbHOCTI.
IMpu nEOMY KPMMiHANTBHO-TIPOIecyalbHa (hYHKIIA Mac HOPMATHBHUI xapak-
Tep i € eNeMeHTOM CHCTeMH KPHMMIHATBHO-TIPOLeCYaTbHIX PYHKLIF
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O.B. 3arypcbKHi

IOUeHT Kadped pit KPHMIHATTEHOTO [IPAaBa,
KaHTUIAT OPUIMIHMX HAYK, TOIeHT
(FOpudrwrn incnnonym Hpusapnameesozo
HaiflonaabHozo yHibepeuntenty iy, B, Cmedpaniina)

CYIOBE CNIACTBO - BAAJIMBA CTAOILA CYAOBOTIO PO3IIAAY

Bimomo, 1o cydoBa OigNBHICTE XapaKTepU3yeThCA MeBHOK MOCTILOBHIC-
TK CTagifHICTIO, a CYIOBMH NpOLec CKIAgacTheA i3 CTadifl, 1o NOCTiAOBHO
3MIHIOIOTE OfiHa ONHY. KokHa cTanis nependadae BHHeCeHHA ITIPOIECYalbHIMX
pilleHs. Bei cramii kpuMiHanpHOrO npolecy o0MeXeHi YacOBMMM iHTepBana-
MM, POSTALIOBYIOTHCA ¥ MOTIYHIA MOCTIMOBHOCTI, JAIOTh SMOTY YCIIIIHO 3iTic-
HIOBATH CYOOBY MisITEHICTE,

Ha nepexonanna T.B. HYegxemora, KpyMiHATBHIM Mpolec o0 yIOBAHMI
TAKMM YHHOM, LIO B KOXKHIM MONANBIIA CTamil 30iACHIOCTECA NepeBipKa BMKO-
HaHHA 3aB0aHb nonepegHbol crapgii. Tak, Cyd, NMOCTAHOBNAIOYM BHPOK, He
TUTBKM BUPIlIYe MOCTARTEH] Hepel HUM 3aB0AaHHd, afle | OUiHKE AKICTE TOCy-
JOBOTC CIACTEA. Y CBOIO 4epTy, A/14 Nepebi Pk 3aKOHHOCTI 1 001 pyHTOBaHOCTI
BMPOKIBE BCTAaHOBMEHMI aNeMdIliiHME Ta KAcAOiHHMA OOPAIOK POSITIA0Y
CIpag, MpH AKOMY OLIHIOIOTECA 3aKOHHICTE JOCYIOBOTO CTINCTBA Ta CYOoBOro
posrnany [1, ¢ 4].

TLE. Opban-JlemOpuk 1a B.B. Kommnenr sasHauanTh, 110 3 OOIMTALY
HCHXONOTT BaXTHBe 3HAUEHHA Mae TAaKa YacTHHa CYOOBOTO PO3INIANY, 9K Cy-
JOBe CIJICTBO, ¥ 4K €Y1, 32 YYacTK MOCYTHOTO, 3aXMCHUEA, NOTepPIitoro i
JepasHOro o0BMHYBaua Oe3snocepelHbO DOUTIKYE JoKa3H, 3i0paHi Ha cTamil
JOCYLOBOrO CIICTEA i Ipel ABNeHi CYIy YYacHUKAMU CYA0BOTO posriIamy abo
HOBIOOMMeH] caMMM CyIoM. ¥ Npoleci CyIoBOre CligcTea ToMOBYIOUHI, Jep-
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KaBHMI OOBMHYBaY, 3aXMCHME, CYAOA JONUTYIOTh MIICYOHMX, CBIIKIB, saciy-
XOBYIOTb BHCHOBOK eKCllepTa, OIMANakTh PeuoBl JOKasH, OroMoIIYIOThH IPOTO-
KOIM Ta iHIIi JoKyMeHTH [2, ¢ 223].

Cynose CliICcTBO He MOBTOPICE CTIACTBa Aocyaosoro. Bepcia obeuHyBa-
UeHHHA, a TAaKOX OOBMHYBANBEHMA BMCHOBOK MU CYIY MAaKOTE HMOBIPHHI MO-
nependHif xapakTep. Cya, € CAaMOCTIFIHMM ¥ BUCYHEHHI Bepcifl I JochigxeHHI
Jokasie. ToMy BiH MOXe TOCTIIAKYBaTH BepCii, AKi JocydoBe CTACTBO BU3HALO
TaKMMHM, LIC He NiOTBePOAYIOThCS, abo BepCil, 110 30BCiM He BUCYBaTFCh.

M.C. CTporoeuy BipHO sayBakye, IO "IPH BCbOMY BellMUESHOMY 3Ha-
YeHHI JOoCyAOBOTO CHITICTRA FIOTC POTTh B OCHOBHOMY IIKYIATaE B TOMY, LIOG Hminro-
TYBATH OIT4 CYAY BCi JaHi, HeoOXimHi A4 MPaBiTbHOrO BUPILIeHHA CIIpaBl IO
cyTi. Hocymose cnigereo 361pae i mocnimkye Jokasi, IO BCTAHOBTIOKTE icTo-
THi An4 cripaBi odcTaBuHM, dhakTi, ate 3idpaHi DOCYIOBHMM CITIICTBOM TOKA3H
MOKYTE OYTH MOKIameHi CyIoM B OCHOBY BMPOKY MHILE MiCIA TOro, AK BOHU
SymyTh mocninxeHi i nepesiperi B cymosoMy posoami” [3, ¢. 222-223].

TI.M. JToGoriko o0IpyHTOBYE BIIMIHHICTE CYIOBOTO CIIOCTEa BT DoCyOo-
BOTO 3MicTOM. [TPOABNILETLCA e B TOMY, LIO CYA0BE CTOCTBO:

- He € MOBTOPEeHHAM JOCTKeHHH, NPOBedeHOro B CTaflii JOCYI0BOTO
PO3CTiNYBAHHY;

- He MOKe pO3IMTAdaTHCA fAK NPOCTa Mepebipka MaTepianis goCyOIOBOTC
Po3CIiAyBaHHA;

- BimGyBaeThod Y 30BCiM HOBMX, BIOMiHHHMX Bill, THX, IO iCHYBallM DOCYAO-
BOMY PO3CIiOyBaHi, YMOBax (AKTHBHA YUACTk CTOPIH - IpaBo DONMTYBATH Mid-
CYOHOTO, CBifIKA, MOTEPIITOrO Mae He TiTTbKM CY/, a [ MpelcTaBHMKHM ¢To| Bil-
KPHMTHI CYTOBHI PO3ITIAL, NOBHE (PiKCyBaHHA CYI0BOro MpoLecy TeXHITHHUMK
sacobaMit Tomo) [4, ¢ 101].

Cynose CMOCTBO € AKICHO HOBMM JOCTITAeHHAM OOCTaBMH CHPaBH, SK
BCTAHOBTIEH] Ha JocynosoMy poscninysaHHi. Lle camocTifine, mnboke, MoBHe,
of’ckTiBHe, BeGiuHe HOCTiMAeHH ObCTaBMH CHPaBM i OOKa3ie, LIO IpOBO-
JUTBCA CYOOM 3 YUACTIO CTOPIiH B alCOMIOTHO HOBMX, ¥ TIOPIBHAHHI 3 OOCYI0-
BHMM pO3CTiOyBaHHAM, YMOBAX Ta 3 IIMMM PAJOM FApPaHTIfL, AKMMH He BoMomgic
JocyooBe poscninysaHHa [5, ¢ 92].

B.B. Koponb Takoxk IpHILIOB 40 BHMCHOBKY, IO Bepcid obBHMHYyBaueHl i
pesonoia oSBHHYBANTBHOIO BMCHOBKY T4 CYOY MAKOTh iMOBIpHUIT MONepe-
JHIW xapakTep. CyA, € CAaMOCTIFIHMM ¥ JOCTILARHHI JoKa3ie, OCKIMBKHM MaTepi-
anu Crpasi MOKYTE BYTH TOMOBHEHI HOBMMM JOKazaMU, AKi He ByIi BcTaHO-
BIEHI ¥ JOCYIOBOrO HpOoBamKeHHs [6, ¢. 327).

Cyn enpasi MiogaBaTH MOBTOPHOMY JTOCTILKeHHIO OBCTABHMHM, AKi DOCYI0Be
CTIICTBO BH3HAC HElCTOTHHMH i TAKHMMH, L0 He MAIOTE BITHOLIEHHA 10 CTIPABI.

BHacmigoK HBOTo cy/I, MOXe HIPHATH A0 iHILIOTO BUCHOBKY, HUK CTIMYMIA i
npokypop. Takok He BMKTIOUeHa MOMKIMBICTE BUSHAHHA CYAOM HeCYTTEBHM
TOTO, IO AOCYA0BE CTACTBO BBAXKANIO ICTOTHHM.
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KpiM 1poro, npegMeroM posrnady Ha CYJLOBOMY CTITCTBI MOKYTH CTaBa-
TH JOKa3H, BIIXUIeHI JOCYIOBMM CTIACTBOM AK HeJOCTOBIPHI, 1 ¢y MO&e BH-
3HATH Ii JOKa3K JOCTOBIPHUMM, IO J03BONAE MOKMACTH IX B OCHOBY BHMPOKY
[7. c. 353).

[HIIMMK CIOBaMM, CYIOBe CIOCTBO MOMe BMWTH 3a paMKHM JOCYLOBOIO
CIigcTEa (ane He 3a paMEM obcAry obBHMHYBaueHHA) 3 JOTPUMMaHHAM MPH IbO-
My nopAOKy, ecranomteHoro b KITK Yipainu {(cT.cT. 275-278) [23].

Cynose CIiICTBO IPOBOOMTECH B OCOGMMBIN MpolecyaneHin dopmi rac-
HOTO, yCHOTO, DesnocepedHpOre i Geslle pepBHOIC JOCHINAeHHA OOKA3iB, 110
J03B0MIA€ HAWOOCTOBIpPHILIe BIITEOPUTH KapTHHY TOTO, 10 BiOGyBatocd.

Cynose cmincTBe (NOPIBHAHO 3 OOCYOOBHMM CIACTBOM) NPOBOIMTBCA |
iHIMME cy6 eKTaMu mpolecyanbHO! AiSTBHOCTI — CYIOM IPH aKTMBHIN povi
CTOPIH Ta IHIIKMX YYaCHUKIB MpoLlecy, NPUIoMy 3a0esedyeTbca OIHOIaCHM
aHa'li3 BCiX JOKA3ie 3 PisHMX TOSHILIT.

Bci yuacHMKH CcyOoBOTO CITICTEA, 3alIeKHO Bif, MpoUecyalbHO! (pyHKILIT,
4Ky BOHWM BUKOHYIOTE, MOKYTE OyTH KiackdikoBaHi Ha Taki BITHOCHO caMo-
CTiHHI TPy

a) Cy/l, 4K CaMOCTIlTHMP OPTaH CYI0BOI BIadH, €0MHOK PYHKLICK AKOTO €
BUPIIICHHSA CIPABM IO CYTi;

§) cTOpOHHM, IO BIOCTOKTE (OGIPYHTOBYIOTE, JOBOOATE) Iepel, CYI0M
cBoi (a0 Ti, 1o NpedcTABMAIOTE) NpollecyalbHi iHTepecH;

B) YYaCHMKHM, UMA IIOABa BMKIMKaHa HOTpeBaMM NoBeleHHd Toro ado
IHIIIOrO MpPOLECYaTbHOTO iIHTepecy;

I} Y4acHHMKH, IO 3abesNeuyloTe ONTHMANEHe 3MifICHEHHd NpOLelypi
CYAOBOTO CTiICTEA.

L1 Korytud 3peprac yBary Ha ocoONMMBOCTI CYLOBOTO pOSIIIAOY ¥ MOpPie-
HSAHHI 3 TOCYIOBHMMM CTadiAMM CYTOUMHCTBA:

1. ChieeifHOIIEHHA TOCYOOBOTC PO3CTINYEBAaHHA Ta CYOOBOTO INPOBa-
JKeHHd B YKPaiHCBKOMY KPHMMIiHalBHOMY Hpolleci Take, IO OMA Oepllioro
HalBiTBI xapakKTepHUM € efleMeHT 30upaHHd (fopMyBaHHA) HOKAsiB - ix
HOLIYE, BUABNeHH4, dikcallid, ToOi AK 079 cyOy FoloBHe - JOCTimKeHHS J0Ka-
3iB, 'IX CHiBCTABIeHHA KPUTHYHE OCMMCIIeHHd, OlliHKa, chopMmynoeaHHA i dop-
MYBAHHS HAa 1x OCHOBI KiHIIEBIX ¥ CIIPaBi BHCHOBKIE.

2. Chigumit y BiNBLIOCTI BUMIAOKIB POSHOYMHAS CBOK) HisUTbHICTE ¥ KOHK-
PeTHi KPMMIiHaNBHIA CIOpaBi 3a HagBHOCTI THIIe MiHiManeHO! iHdopManii
LIOAO OOMIT 3TOYMHY. Y TOW Xe 4ac Cyd, PONOUMHAKYHM PO3IIAN CpaBi, Bo-
MOgiE BAe 3aKiHYeHMM CTIIHMM OpoBaKeHHAM [9, ¢ 16d].

Takun YMHOM, Ha Hallly OYMKY, CyHOOBe CIOCTBO - Le LeHTpaTbHa Ta
HafiGiTpIIa 3a o0CAroM CTafid CyIOBOrC po3riAdy, B AKIF cyd 5a y4acTio iH-
LIMX YYACHUKIB Ipolecy, BeeGivHO BHMBYAE BC OOCTABMHM CIpaBH, TOCTIIKYE,
nepesipAc Ta OLiHIoE JoKasu, 3i0paHi Ha JOCYAOBOMY CTIACTBL, HagaHi ydac-
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HUKaMK Mpolecy abo oTpuMaHi CyJoM caMOCTIFIHO, 3 MeTOK BCTAHOBTeHHA
06’ exTHBHOI iCTHHM Ta 3a0e3I1eueHH A NPaBHIBHOIO 3aCTOCYBAHHA.
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O.L JIuTBHHIyK

3EICTy1THH:K HadaTbHHEA KaclJe,upu Kplr'ﬂ\-ﬂHaJTbHOrO l'IpOI.IEC’y
Ta NpaBOCYIOA, KAHTHIAT PHIHYHHX HAYK, JOIEHT
yearcerntt depaxadut ynidepcunient

Enympinmix cnpad iveni E, Q. Hidopenra, Vipaina)

JAEAKI3AYVBAYKEHHA 00 IMTPOEKTY HOBOTO
KPMMIHAJIBHO-TIPOLUECY AJTbBHOTO KOJEKCY YKPATHU

B VkpaiHi Bxe masHO Haspina pedopMa KpMMIiHATBHO-IPOIECYaNbHOTO
3aKoHOOaBCTEA. [TpUPHATHT 1R 33 Yacik TOTaTiTapHOTO PagAHCBKOTO PRKHMY
KIIK ne pinnoeigac norpedamM CyvacHOre JeMOKPaTHIHOIO CYCIITbCTRA.

Y Bepxoenin Pami YkpalHu sapeecrpoBaHuii npoekT Hosoro KITK (pe-
ectp. Ne 1233 pin, 13.12.2007). Posrngn nporo NpoeKTy 3afilloB ¥ ITYXUH KyT.
OpOHIER 3 TPUYKMH UBOMY € FIOTO ifeHTHIHICTE no cyTi 3 unHHMM KIK Vkpal-
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Hu. KpiM BpaxyBaHHA OeAKMX AOCATHeHb HAYKM KPUMIHAMBHOTO MPOLECY
MIOTO NOHATIMHOIO arapary, MOPAIOK 3MIMCHeHHA CYOOYMHCTBA B HBOMY 3a-
TUIITHECA TPAKTHYHO (e3 3MiH.

HauionaneHowo koMiciclo i3 sMillTHeHHA TeMOKPATii Ta yTBepIKeHHS Bep-
X0-BeHCTBa Ipasa GYB MiIroTOBIeHMN alkTepHATUBHMA TpoekT Hosoro KITK
VKpainu, Akt G¥B ONPUITIOOHeHMN 17151 00TOBOPeHHA Ta BHeCeHHsI IIPONosH-
Uift i sayeaxeHb Ha odilifiHomy Beb-cairi MiHicTepersa rocTmuii YipaiHm.
Llert TOKYMeHT € OyxKe LiKaBuM, OCKITBKM HOro asTopH 3pobiy cripoly no-
SynyeaTl KpMMiHATBHMA IIPOLEC SMATalBHOTO THITY, SKMHA HOLIMPeHWA ¥
POSBUHEHHMX OeMOKpaTHYHMX Oepxasax. [TinTprMyoun saranbHy KOHIETILI
MpPOeKTY, MU He MOKeMO He BKasaTH Ha Ti HedONiKM, AKi, Ha Hall MO,
VHEMOATMBIATE THOr0 NPUAHATTA Ta [il0 B CYYaCHHX YMOBAX:

1. YuHHe 3akoHOTABCTBO YKpalHKM He NOAINMAe KPUMIHANEBHI MpaBomlo-
pPyLIeHHA Ha 3TOYMHM Ta KpMMIHATBHI TpocTynKK. Yepes e He ayke 3po3y-
MiTHM BHIMAgac 3MicT cratTi 1 npoekty KIIK (gami 3a TekcroM - mpoekrTy).
FIMOBipHO, aBTOPM BEAXAIOTD 3 MOTPIGHE 3AMO3IYMTH KlacHdiKalliio KpHmi-
Ha/IBHMX IIPaBONOpPYIIeHEb 3 aHITIOCAKCOHCBKOI CUCTeMM NpaBa, 1e IIOYMHM
MOTUTAIeTCA Ha dpenonii Ta MicoiMinopi. BeaskaeMo e aGeomioTHO He JOLi-
TBHMM, OCKITBKH IOOIN DpaBonopyIleHb Ha KPUMiHATBHI 3MOMHHM Ta agMiHi-
CTpaTHBHI NPOCTYIIKM BAe YKOPIHMBCA ¥ BITIM3HAHIF NMPaBOBiH Tpagmuii Ta
JOBIB CBOIO KUTTEBICTh. KpiM Toro, MU MacMo NPMHAHATHIL, 30BCM "CBLAMA"
KprnuMinanbHu Kogekc YKpalHw, NepepobsaTH AKHA HeMae Koo HOI noTpeb.

2. BiopnosinHe go 4. 2 c1. 2 npoekry, "KpruMiHanbHe npolecyalbHe 3aKo-
HOOABCTBC CTAHOBATL BIANOBIIHI nonoxeHHA Koncrurynii YkpalHm, MixHa-
poOHMX Jorosopie YKpalHi, sroja Ha o0oB A3KOBICTE AKHMX HagaHa Bepxos-
How Pamoro Ykpainm, Ta ment Komekc”. OmHak, y nepemiky He BKasaHi iHIIi
3aKOHM YKpalHu, IO perymioioTh JeAKi KpHMiHATbHO-NpOoLecyalbHl npaso-
pioHocuau. Hanpuknan, 3akonu Ykpainm "[lpo npokypatypy", "Ilpo cyoo-
ycrpint', "TIlpo onepaTHBHO-pOIIYKOBY JiAnvHicTe", "Ilpo nomepenHe yvas-
HeHHA" Ta iH.

3. Y npoekTi HeMae HopMu, AKa § sakpinmoeana 3asgaHHAa KITK Ykpainm.

4. He nyxe eoanmmM € opMynoBaHHS 4. 3 cT. 9 mpoekTy. 3 1 3MicTy MO-
JKHa 3po0HTH BUCHOBOK, IO IIPABOBa JOMOMOTa B YKpaiHi MOBMHHA HAIABaTH-
¢ Tinpky Oe3sKoIIToBHO. SIKMM ke 4MHOM 3alesmedrTy TIHOK OIIaToR
npodpecifMHMX anBOKaTIB?

5 Y u. 3 cr. 19 npoekTy BkasaHo “[MTosidoMieHHA ocodi npo migospy v
BUMHEHHi KPHMiHATBHOTO MPaBOMOPYIIEHHS ... 3HiACHIOCTECA NepiKABHMM
oBsuHyeadeMm". e He € npaBunbHUM. I3 camoro Tepuminy "obsuHyBau” BiTiKae,
IO BiH MOBMHeH pOpMyMIOBATH Ta MiOTpuMyBaTH "oBBMHYBaueHH4", a He
AKych "minospy". BucyBaHHAM "HiNospi” 3a Beix Yacis safiManacd OOilig (Mi-
Tillig) 4u iHWMI oprad gizHaHHA, [liDospa o3Havae MeHIIMA CTYNIeHE MMOBi-
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PHOCTI BIMHEHHs1 3M0UMHY 0000010, HiX oOBUMHYBaYeHHs, sKe MOBMHHO IPYH-
TYBaTHUCA Ha JOCTOBIPHHX | IepeBipeHix JoKaszax.

6. HesposyMimum € HeoOxigHicTe nominy cydie Nepiioi iHCTaHIE Ha Mic-
LeBi CyOM Ta yOOBHOBAXKeHI cyam nepiol iHcTaHuii (cr. 30). Kpim Hepunpas-
JaHoro 38inblIeHHd WITATIE CYI0BOrO allapaTy, e Hi 10 40ro MosHTHBHOTO He
npuseene.

7. Y cr. 37 Haga€TheA Nepenik opraHiB JoCyIoBOTCe poscnitysaHHA. KpiM
Cnyx0On Gesnexkn YKpaiHu, iHIIMX NpaBoOXOPOHHUX OPraHib, AKi BKaszaHi y
CNUCKY, Ha Ler 4ac He icHye. TaKuM 4MHOM, aBTOPH IMPOeKTY NPOIOHYIOTH
KOPiHHY pedhopMy cHCTeMM OpraHib, aki BedyTs BopoTsdy iz anounHHicTIO. Y1
€ BMIIPaBOaHOK Taka pedropma? HesposyMinum € nodea TAaKOro OpraHy pos-
cnigyeaHHd, 9K HanioHanene Giopo po3ciifyeaHs DOP4D, 3 iHITHMM CTIOUMMI
CTpyKTypamu. Bike TpuBaTHIl Y4ac BHCYBAIOTHCA NPONIO3HILl IIpe o0’ €IHaHHA
BCIX CMOYHX MAPO3OiNiB ¥ OOMH €OHHHIT OpTaH, a Hi IpoO POSHOPOLIeHHS 1X
Mo pisHMM BIOIOMCTBaM, fAK Ie 3pobrneHo B NpoekTi. Bakko moAcHMTH TOM
paxT, 110 OpraHu C1iICTBA Ta Oi3HaHHA MOBHICTIO CiBnagaeTs. st goro Tomi
B3ara’li IONiTATH pOsCIiNYBaHHA Ha JOCYA0Be CTICTBO Ta HisHaHHA? ABTOPH
MpoeKTy No30aBUIi NpaBa Ha NpoBeIeHHA Ai3HaHHA KoMaHIUpie Kopabiis,
aki nepeByBaloTE 3a MeXaMM YKpaiHM; MUTHI OPraHM; HaualTbHHMKIB yCTAaHOB
BHMKOHAaHHA NOKapaHb; OPTraHW OeP/KaBHOTO IIOKEKHOIO Harnsady; OpraHu
NPUKOPIOHHOI CyKOM Ta iH. X04a oCTaHHI Depllli CTH-KAoThed 3 MO 310-
YMHY, Ta NOBMHHI pearyBaTH Ha HBOTO MPOLECYanbHMMM 3axXOIaMu 10 Iepe-
JAHHA CIPaBH CTTYOMY.

8. BinnoeinHo 0o ¢T. 39 NpoeKkTy, CTOYHA TOBMHEH MPOBadUTH PO3LIY-
koei Oif. Yum Toni SynyTs saliMaTHcd olepaTHBHI Digposginu? He moxe onHa
ocoba NpoBaTMTH IMacHi Ta HernmacHi gil. Lle nmopHicTIo He BiONOBiIac NpuH-
LMY PO3ofiny npauli. Coiguin gie BiOKpiTo, a TOMY BiH He Mae MOAIMBOCTI
MPOBAIMTH KOHCHIPATHBHI 3aX00H.

9. HenouineHMM € CKTagHMI MexaHisM NOBIOMIeHHA Npo nigospy. Ha-
BilLIO BKJTIOUATH ¥ HEOTO NPOKYPOPa 9K MPOMUKHUA TaHLIOKOK.

10. ‘Ixue B AepskaBi W Hagadi He SMIHMTBCA CUTYaLliA OO0 OINaTH npa-
Ui 3aXMCHMKIB, AKi 3aXMLIAKTE HelMATOTIPOMOKHMX oCil, monoxeHHd 4. 1
CT. 49 npoeKTy NOCTaBMTh CTIN4YHMX ¥ CKPYTHe CTaHOBMILe, AKi OyayTh "Ha Ko-
niHax" MpoxaTi alBOKaTiB UM KAHIUOATIB, TOKTOPIB HayK 3OilicHIOBaTH Beso-
ITATHUA 3aXUCT MTOSPIOBAHMX ¥ TAKKMX 4M OCOOMMBO THARKMX IOYMHAX
(mond 4KMX JOCHTE BeTHEA).

11. BinnosioHo 0o 4. 2 ¢T. 58 npoekTy, cBiNok 30008 A3aHMI 3 ABIATHCA 32
BHKIMKOM TUILEe 10 Cyay. SKIo Tak, TO AKMM YMHOM HOro OyOyTh BUKIHMKATH
CILUIMIA Ta JepkaBHMIT 00BMHYBau? Y ¢T. 59 HaBiTE He sakpillleHa BiINOBITAIE-
HICTE CBilKa 3@ HeABKY OO CTIIIOTO.
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12, Crarra 83 NpoeKTy saKpillTioe 48Ul PAaBOBOTo NpelleleHTY, 9ke He
Gyno BnacTHMBe HallioHa/IbHIN NMpaBoBifl cucTeMi. BpaxoByroun BHCOKHIA piBeHb
KOPYMIIOBAHOCTI CYTOBOT BT, HEMOOTMHOKUMI € BUIAIKM MOCTAHOBIeHHS
HenpaBOCyIHMX pillleHb, AKMM He BapTO HagaBaTH IMperodMILianbHOro 3Ha-
yeHHA. KpiM Toro, npeledeHTHe MPaBo He € 3pYYHUM [IIA MPaBO3acTOCOBLB.

13. CopicTb (4. 2 cT. 87) He € PPUOMYHHM NOHATTAM. [HKOTH 3a COBiCTIO
HOCTY AT NOPYIIyIYK 3aKkoH. He cnin nnyTaTH conjameHi Ta NpaBoBi kaTe-
ropii. Barato oci® BBaxaroTk, e GpaTh xabapa, poskpagaTH epkaBHe Maf-
HO, BpaXOBYIOUH HHU3BKHI piBeHb 3apoOiTHOL MaTH, He € GescopicHuM. [Ipore,
Ie Bee K TaKM AMOUMHI,

14. € NOBHICTIO HE3POSYMINOK Pi3HUIA MK NOKasaHHAMM Ta NOACHEeH-
HSIMHM, BPAxXOBYIOUM Te, IO ¥ 4. 1 ¢T. 88 npoekTy BOHM MiNNamaroTe T OoHe
BH3HAYeHHA. /14 Jore TakuA Oodil BigoMocTel, oTpuManmx Bif odb? [ny-
TAHMHa MK MMOACHEeHHAMIH i MOKasaHHAMM BiIOYBAeTECA W B iHIIMX CTATTAX,
30KpeMa, <T.cT- 89-92 mpoekTy. SIKIIC i NOACHeHH:, I MOKA3aHHA MOKYTbH BH-
3HaBaTHCA CYI0M JOKa3aMu, TaK A1 1Oro TOM 3aiBa TepMiHonoria?

15. ¥ rmaei 4 30BCciM BiICYTHE NOCHITAHHA Ha IPOTOKOTH CTTUMX Iil, AK
Ha ToKa3K. TakMM 4MHOM, NPOBETeHHA BIi3HAHHA, Pi3HOrO BUOY OIMAIM, Cli-
Ui eKCTIepMEeHTH He BiTHeCeHi 10 TOKasie B3arani

16. BigneeinHo oo maeu 11 npoekTy, JepAaBHIUi OOBMHYBAY i CiTuMit
B3ara’li HIKOro He BIPaBi BUKTHMKATH OIIA NPOBeleHHd CTinyux Aii. [ing toro
OG0 BMKTHKATH YYacHHMKA NPOLeCcy dep:KaBHIA 0OBMHYBaY IIOBMHEH 3BepTa-
THCA A0 CTiOYoro cyodi Ta JOKasyEaTH HeoOXiTHICTb BMKTHKY Tiel abo iHmo!
ocobu. Takui NOPATOK BUMKITHMKY OCi0 MOBHICTIO IPHMHMSUTE CTATYC SK POKY-
POpiB, Tak i cnimurx. KpiM Toro, poscmigysaTH 310YMHM "33 rapauMMH Clifa-
Mi" GyIe 30BCiM HeMOATIMBO, OCKLTBKH CTAYOMY OoBedeTked OiraTu 10 gep-
JKaBHOTO OOBHMHYBAYa, a TOMY A0 CTiO4oro cyadil, mod NpoBecTH Npolecyanb-
Hy fgiw. Le noeHicTio Gesrnysmo.

17. Buxogauwm 3 nonoxkeHb posainy Il npoekry, cnimumi Oyme soBcim mo-
30aBmeHMI MpaBa 3acTOCOBYBaTH 3ax0odl 3abeslledeHHS KPUMiIHATBHOTO HPO-
BaIAKeHHA, OCKITBKM Taka KOMIIeTeHIA MOKIadacTheAd BMKTIOUHO Ha CyI 3a
HOJAHHAM [epkaBHoro ofsuHyBada. JKIIO K CMOUMIE ¥ KpPUMiHATIEHOMY
CYIOUMHCTBL CTae TaKokw BGeslpaBHOI HpPOLeCcYalbHOK Pirypor, TO MOXe
B3arajdi olig BiOMOBHMTHCA Big Takol nocamu? Hexadt Togi cripasm poscrigye
OepkaBHUA OBBMHYBaY PasOM 3i CTITYHM CYATel, a IX NOPYYeHHd BUKOHYIOTE
npedcTaBHMKKM Nominil (Miniuii). [Ipokypopcrke AisHaHHA, g0 pedi, icHye y
HiMeuunni. KpiM Toro, sMarambHmin THII CYI0UHMHCTBA He 3HaS Takoro o6’ k-
Ta, AK CTITYHMA, B3arami.

18. Cnigui Ta poslIyKoBi Oif MAalOTE pisHY NpasoBy Opupony. Tomy He
< T OTOTOAHIOBATH, AK Lie 3pobneHo y npoekTi (I'naea 18).
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3eicHo, W ¥ npoekTi Hororo KITK, akun ninroroenenmr HamionansHowo
KoMici€o i3 3MILIHeHHA OeMOKpaTil Ta yTBepAeHH:A BepXOBeHCTBa IIpaBa, ic-
HYIOTE W iHIII CHipHI MOMeHTH, 9Ki NoTpebyoTe 0BroBOpeHHA Ta OOOIPaLlko-
BaHHA. [1poTe, Lelt JOKYMeHT € NeplliMM KPOKOM 10 KOPiHHOI pedpopMH KpH-
MiHATBHO-NPOLECYaTbHOTO 3aKOHOTABCTEA Ta NOGYIOBH CYIOUMHCTBA HOBOIO
THIY., AKMA TOBHMHeH MPUFTH Ha 3MIHY 3acTapiloMy iHKBISMLIIHOMY KpHMI-
HATEHOMY IPOIECY.

B.IL Mexuson

3aCTYITHHK HadameHHEKa Kaenpu OPI pakymetery
KPHMMIHATEHO! MUTILN, KaHOMOAT IOPHOHYHIX HAYK, JOLEHT

( Honetgpratt iwpuduunit it Jyzanceroso deprabnozo
yribepcurenty Suyripinmix cnpad ineni B O. Hidopenka, Vipaina)

MPOBJIEMH 3AKOHHOCTI 3IMCHEHHA
OINEPATHUBHO-PO3IIIYKOBMX 3AXOHIB B ITPOLIECI
JOKYMEHTYBAHHA ®AKTIB HE3BAKOHHOI'O OBIT'Y 3B6PO1

HenockoHamicTk icHYI0U0I HOpMaTHBHO-IPaBOBOI 0asi, NpOTHPITYA MiX
BHMOTaMM B YMOBaX CHOTOIeHHA BHpILIYBaTH KOHKpPeTHI 3aBTaHHA GopoTebn
3 He3aKOHHUM OBiroM 30pof i peanbHOK MOXIHEICTIO ONMepaTHBHMX i Po3di-
nis OBC agiricHioBaTi onepaTHBHO-po3llykoby OianeHicTs (OFH) Ha sakoH-
HUX MiOcTaBax, BilMOBITHO 0 TiIOYOTO 3aKOHOOABCTBa, TATHEe 3a cOfOK Helle-
BHICTH NMPaKTHIHKMX OpanieHikie OBC y npapoMipHOCTI 30iMCHIOBAH X HHMH
ONepaTHBHO-pO3LIYKOBHX 3ax0fis (OP3). ¥ maHoMy BMIanKy MoOBa fime, Ha-
caMnepern, IIpCe BIOCYTHICTH NpaBoBol perfnaMeHTanil OP3, AK OCHOBHOTO Cllo-
coBy omepkaHHA ONepaTHBHO-POSIIYKOBOT iHdopMalii. BescymHiBHO, Take
HOMOXeHHA B HpakTuii OPL cTaBUTh NepellIKonM Ha HUTAXY edeKTHBHOTO
BHKOPHCTaHHA TAKOTO iIHCTPYMeHTY B GopoThOi 31 30U MHHICTIO.

CaMe TOMY, Ha Halll TOTITAT, HeoBxiMHO BUCBITHTH OKpeMi Hpolremit, o
BHMHMKAIOTh NpH BUPpilleHH] 3apdaHk OPH onepaTuBHMMM IpaLliBHMKaMK
OBC, i BHecTH HACTYIIHI 3MiHM B 3aKOHOTABYI 11 HOPMATHEHI AKTH YKpalHIL.

Ilo-nepme. ¥V 1. 1 c1. 9 3akony Vkpainu "[lpo onepaTHBHO- pOSIIYKOBY
HOiANBHICTE" UiTKO BMsHaueHO: "Y KOXKHOMY BHNAAKY HaABHOCTI MigcTaB mus
NMpOBeicHHA OMNepPATHEHO-PO3IIYKOBOI AiA1LHOCTI 3aBOAHTHCA ONEpPaTHB-
HO-pO3IyKOBa cmpaea® [1].

Hacruna TpeTa ni€i /& CTaTTi JOTJATKOBO 3aKpill/lioe MIONOKEHHA IIpo Te,
o Ge3 3aBeflcHHA ONePaTHBHO-POIHIYKOBOI CHPaBH NMPOBeAeHHA Omepa-
THEHO-PO3LUIYKOBHX 3aX04iB, KpiM BHMIIANKY, NependaueHOTO YaCTMHOIO YeT-
BePTOK L€l cTaTTi (TolTo, mpu nepesipii oci® y sB'93ky 3 JONYCKOM 1X OO
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JepKaBHOT TaeMHUII, a TAKOK A0 poOOTH 3 AOepHUMM MaTepiaTaMit bl Ha
Af0epHMX yCTaHOBKaX), 3a00POHAETBCH.

Takin UMHOM, LIOE OPUCTYIHTH 10 NPOBENeHHd OepPaTHEBHO- POSILIYKO-
BHX 3ax0TiB, HAPUKIAL, JOKYMeHTYBAHHA | BHMKPUTTA JI0YMHHOCL OiANbHOCTI
ocif, o 3afMaKTECA HesaKOHHMM 30yToM 30pof, 3aKoH BHMMarae Bl oy’ exris
OPL cnouaTKy 3aBecTH olepaTHBHO-pO3LIYKOBY CIIPaBy, 1 MHille Micia nporo,
¥ PaMEax JaHOi CIpaBH, MOXHa Oyle IpoBOIUTH TaKi 3ax0I1L.

OnHak HeoGxiIHO 3BepPHYTH YBary Ha Te, LIO A7 IIePeBipKH OTpHuMaHol
indropmanii npo NpoTHNpaeHi gil, ¥ onepaTHMBHOIO IpaliBHMKa B GIIBIIOCTI
BHIAOKIB LIe OO 3aBefleHHA Olle pAaTMBHO- PO3LIYKOBOI CIIPaBu BMHUKAE HeoO-
XiIHicTb ¥y NMpoBedeHH] olepaTHBHO-POLIYKOBUX 3axonis. Hanpuknan, Heol-
XITHO IepeBipHTH, UM TilcHO icHye 0cola, Ka MiKaBUTE Hac, YM IMPOKKBAS BOHA
3a 3a3HaveHONo aIpecolo | UM 3afiMacThcAd He3aKOHHMM 30yToM 36pol. Ilposo-
IAYM TaKy MepeBipKy, OINepaTUBHMNA MNpalliBHMK NepeKOHYEThCA ¥ IOCTOBIip-
HocTi oTpuMaHoi iHdopMallii, omep:Xye 3aKOHHI HiTcTaBu 014 3aBeleHHd Olle-
PATHBHO-POSIIYKOBOI CIIpaBl. Ane, 4k Gy/lo BMle sa3HaueHe, Taki 3axomu
MOKHA IPOBOIMTH JHILE B paMKax 3aBeleHO] OllepaTHBHO-POSIIYKOBOT CIIPaBH.

KpiM 1poro, ogepskablii onepaTMeHy iH(opMani, TpamiBHMKM Miminii
B OLTBLIOCTI BUIQAKIB MOBMHHI OIATH HerafHo, IIo0 NPHMIIMHUTH F10YMHHI i1
30yeanbHMKIB 30p0i. [Hakle Taka iHdopMallia Moxe GyTH He pealizoBaHa,
PevoBi mokasu eTpadeHi, a ocobu, 110 BYMHMIM ITOUMHHI i, He ByLyTE IpH-
TATHYTI A0 BIINOBIDaTBHOCTI

Y nomiGHux BMINagkax olepaTMBHOMY pearyBaHHIO MepellKOmKaE caMe
Te, IO BUIMNOBIOHO A0 3aKOHY MM He MOMXKeMO MpPOBeCTH OlepaTUBHO-
POSIIYKORL 3axony Ge3 3apeleHHd ONepaTHBHO-POSIIYKOBO! CIPABH, Ha ILO, ¥
CBOIO 4epry, DOTpideH MeBHMI Yac, i 0 MPaKTHIHO 3aBK0 | BiTirpac rofoBHY
PONb OMTA CHPHATIMBOIC MM HaC OYiKyBaHOrO pe3y IbTary.

3 ornAny Ha BULIEBUKIATEHEe, YBAKAcMO, 10 HeoOxiTHO HAa 3aKOHOHAB-
YoMy PpiBHI BM3HAUWTH, AKi ONEpaTHBHO-POIMIYKOBI 3axogw HeobxigHo
NMpOoBOAHTH TUIBEKH B paMKax 3aBefleHol onepaTHBHO-POSIOYKOBOI CIpaBH,
a AKi MOXKHa mpoBoAnTH Ges i 3aBefleHHA.

Ilo-gpyre. ¥ mpakruni OBC mocuTk 4acro cmiBpeOIiTHMKaMU pi3sHMX
CIyAQ | MiZposIiniB Minimil BUKOPHMCTOBYETBCA METOHN OCOOUCTOTO IIOIIYKY,
LIO € KOMIITeKCHMM MeTOOOM OII€ paTMBHO- pO3IIY KOBOL OisUTbHOCTI [2, ¢ 239; 3,
<. 77]. Bin micTure ¥ cobi eneMenTH iHmmx Metonis OPJ, Takix AK: cnocrepe-
JKeHHA B IPOMaICEKHMX MICHAX, ONWTYBAHHA TPOMAJIAH, OINAN IIPefMeTiB i
JOKYMeHTIB | iH. XapaKTepHO Te, IO O NpoBedeHHA LMX 3axodiB onepaTH-
BHO-POSILIYKOBa CIpaBa He 3aB0OHTheA. PaKTHIHO NpaliBHMKKM MUTIIIT 30ific-
HIOKTE 3aX00 M LIONO Ge3rocepelHbOr0 BUABTEHH O3HAK MOUMHY, 110 ¥ Bifl-
noeinHOCT 3i ¢T. 94 KITK Ykpaiau [4] € onHuM is npusofie qo mopyiieHHS
KpHMMiHATBHOI CIpaBy.
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Llen dhakT e pas DioTEepKye HeOBXiTHICTE Ha 3AKOHOAABYOMY PiBHi
BiAMEXYBaTH, AKi K caMe ONepaTHBHO-PO3IIYKOBi 3axoaH HeobxigHo mpo-
BOAHTH TUIBKH B paMKax 3aBefleHO1 ONepaTHBHO-POIUIYKOBO1 CPakH, a AKi
MOKHA DpOBOOMTH 0e3 3aBelleHHA ONepaTHBHO-POSLIYKOBOI CIpaBH, Hampu-
KA ¥ XOMi DoCTiIuol DepeBipki M0 3adBax IPOMandH, MOBITOMTeHHAX ITid-
OpPHEMCTE (OpraHizanif} Nepepipku cnepaTHBHOI iHdopMaLil, ¥ ToMy 4McIi
OTPUMaHOI BiJl HelMTacHHX CIIBPoBiTHHKIE.

Y 3B'93Ky i3 IuM, Mepille pedeHHd YacTHHK 1 cTarTi 9 3akony YkpaiHu
"Tpo onepaTHBHO-PO3IIYKOBY HiAMBHICTE" IPOMOHYEMO BMKTIACTH B HACTYII-
Hift penakuii: "TIpi HAagBHOCTI MifcTaR ONIA OPOBeNeHHA ONepPaTHEHO-POBLIY-
KOBOT MiATBHOCTI 32 BOIHMTECA OIlepATHBHO- POSIIYKOBA CTIPABa, a ¥ BUHATKOBIX
BUIIATKax MOKYTE IMPOBOIMTHCA HeBIKTaOHi OlepaTHBHO-POSIIYKOBI 3aX0IH
Ge3 3aBeeHHA ¥ ONepaTHBHO-PO3LIYKOBOT cipaei...".

Takox NpoONOHYEMO SMIHUTH YacTMHY 3 cTaTTi ¢ 3akoHy Ykpainu "TIpo
OlepaTMBHO-PO3LIYKOBY AISIABHICTE" | Apyre peueHH:A BUMKIACTH B HACTYITHIN
pedakuir: "3alopoHacThed MPoBeNeHHS ONepaTHEHO-POSLIYKOBHX 3ax0ais Ges
3aBelleHHA ONePaTMBHO-POSIIYKOBOL CIIPaBH, KPiM BUIIAIKIB:

1) ogepskaHHA onepaTHBHOI iHpopMalil Npo NpoTUNpaBHi Ail, 110 BHMa-
ra< HeraltHOTO pearyBaHHA ONA IPHIMHeHHA TAXKKOro abo ocolmMBO TAKKOTO
IMOUMHY, abo noTpelye MonepeaHLOL MepeBipKkU A/ 3aBelleHHA OIepaTUBHO-
POSIIYKOBOT CITPABLL;

2) nepeBipku 3a46 ato NOBIOMIeHB NPO 3OYHH NPH HeOOCTATHOCTI M-
CTaB I 3aBefleHHA ¥ Olle paTUBHO-POSIIYKOBOI CTIpaBly;

3) mepesipki ocib ¥ 38'43Ky 3 JOIMYCKOM IX 10 OepsKaBHOI TacMHMII,

4) mepepipku ocif y 38'3I3Ky 3 JOIMYCKOM 1X OC pobOTH 3 AMepPHMMM MaTe-
pianamM# 1 Ha ATePHUX yCTaHOBKax",

Y 35'3Ky i3 LIMM BHKTIOTHTH i3 3aKOHY 1acTHMHY YeTBepTY, a YacTuHu 3-16
yBaAaTH, BianosinHo, YacTuHaMu 4-135.

Ilo-tpete. IlomiOni nUTaHHA BMHUKAKTD i MPHM NpOBeNeHH] TaKux omne-
PaTHBHO-PO3IIYKOBHX 3axX0MiB, AK OlepaTHMBHA 3aKyIIB/IA Ta KOHTPOMBOBaHe
HOCTaYaHHA.

B IHCTpyKUIil po NOpAOOK NpoBedeHHA oNepaTHBHOL 3aKYIIBTI Ta KOHT-
PONIBOBAHOTC IOCTaYaHHA NpedMeTiB, TOBapib I pe4oBHH, ¥ TOMY 4HCIi 3abo-
poHeHMx A0 0iry, v disuunmx i opumiriHmx ocit HesanexHo Big dopM Brac-
HocTi {gani - [HCTpyKUia) 3asHaveHo, IO ONEpaTHBHA 3aKYIIBIA i KOHTpo-
JLOBaHi MOCTAYAHHA € OMEPATHBHO-POSIIYKOBHMH 3aXO0aMH.

IMigcrapamMm 014 NpoBedeHHs JaHMX 3aX00iB € HAABHICTh JOCTATHBOI iH-
dpopmarii, oTprMaHOl ¥ BCTAHOBICHOMY 3aKOHOM HNOPAIKY, PO SAHATTA 0C0-
Sor0 abio rpynoo ocif NpoTHIPaBHOO DMBHICTIO, HOB A3aHOK 3 He3aKOHHHM
obiroM 3 TakuMK 3abopoHeHMMHK OO 06iry ToBapaMi, MpefiMeTaMi i peuoBl-
HaMu, 9K 36pod, Goenpunacy, Budyxiska i iH.
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Y n. 14. IHCTpyKuil BKa3yeTheA, IO TaKa indopMania suMarae nepesip-
KH 3 BHKOPHCTAHHAM ONepaTHBHO-PO3IIYKOBHX 3aXOfiB y paMKax 3aBefe-
HOI OIepaTHBHO-PO3IIYKOBOI CIIPABH.

I 3HOBY TaKM, MM He MOKeMO LIBMIOKO Ta efheKTHBHO BilpearysaTi Ha
MOBITOMIIEHHd TIPO 3MIOYMH i HeraiHO IIPOBeCcTH 3asHaueHi 3axodi OO BM-
KpMTTA, HalpHKIam, 30yBanbHMKa 30p0oi, TOMY, IO 1A 3aBeleHH:A OIepaTHe-
HO-POSIIYKOBCI CIpaBH BrpadacMo dac. PaKTHUHO OMepaTuBHa 3aKyIiBd
30pol mepectac OyTH ONePaTHBHOIO, ¥ PO3YMIHHI NBOTC TepMiHA, AK IBMIKO-
0, HEBIIKTAHOTO 3axOIy.

Buxomaui i3 npero, BBaAacMo 3a JOUITEHe BHeCTH JACHIOBHeHHA B 3aKOH
Vkpainu "Ilpo onepaTHBHO- pO3LIYKOBY OIATBHICTE", ¥ AKOMY TiTKC BIIMeAKY-
BaTH, AKi CaMe OIepaTHMBHO-PO3LIYKOBI 3axOIM MOXKHA NpoBoamTH 0es sabe-
JIeHHA oNepaTHBHO-POSLIYKOBOL CIIPAaBH, a AKI HeoOXigHO NPOBOIMTH TiMBKH B
paMKax 3aBeIeHOl OIePaTUBHO- PO3LIYKOBOL CIIPaBH.

Ha nam nornsan, ¥ paMkax 3apedeHOl CIepaTHBHO-PO3IIYKOBOT CIIpaBu
oBOB A3K0B0 MOBMHHI nposoauTHed OP3, Axi nos’ a3aHi 3 o0MexeHHAM Hpas i
CBOGOI, MIOOMHN: 3HATTA iH(popMalil 3 KaHaMTiB 36" A3KY, KOHTPOTH 33 MOLITOBO-
TenerpadpHOI KOpecnoHOeHILIED, NPOHMKHeHHA B KHTIC ado iHIlle BOMOTIH-
HA ocobu. [HII 3axomu, ¥ TOMy YHUIL ONepaTHBHA SaKYHIiBIA, MOKYTH OyTH
HpoBefeHi, B OKpeMMX BHMIAIKax, i OO 3apeleHH:A OllepaTHBHO-POSIIYKOBO
crpasi. [1po mposedeHHA TAKMX 3ax0OiB NOBTOMIAETECA IPOKYPOP, 3 AKHM
Y3TOIKYIOTHCA TOMAMBI ONepaTUBHO-PO3LIYKCOBL 3aX0OM LIONO BHMKPHITA
SITOMMHIIA (3TOYMHITIE).

[Micna sHeceHHs 3a3sHa4yeHMx 3MiH ¥ 3akoH Yxpaiun "[lpo OP", Heod-
xizHo Oyme mpuBecTH ¥ BIOMOBITHICTE i3 mum 3akoHoM i "IHcTpykuin npo
HOpANCK IpOBedeHHsA ONepaTHMBHOI 3aKyMiBdi Ta KOHTPONBOBAHOIC IMOCTa-
YaHH:A NpedMeTiB, ToBapiB I peuosHH, ¥ TOMY 4HCi 3a00pOHeHHMX 10 obiry, y
dizmunmx i LpUoMYHKMX ocil HesanexxHO BT opM BIacHOCTI", de TAaKOK Bil-
3HAYMTH, 10 ¥ HeBIIKIATHIMX BUITadKax ONePATHBHI MHIPOIITH MaloTh MPaBo
HPOBOOMTH OINePaTHMBHY 3aKyIMiBNo Oe3 3aBelleHHA OllepaTHBHO-POSIIYKOBO
CIpaBH, 10 OO3BOMHMTE HaWOIbII edpeKTUBHO BUpPIILIYBaTH 3aB0aHHA OIepa-
THMBHO-POSIIYKOBOT TIATBHOCTI MIOAO TOKYMEeHTYBAHHA (PaKTiB He3aKOHHOTO
oBiry 30poi.

BMKOpHCTAHA JIiTepaTypa:

1. [lpo onepaTHBHO-POIIYKOBY OIATEHICTE 3akoH YKpaidu ein 18 motoro
1992 p. Ne 2135-XI1 / / Bimomocti BP Yxpainm. - 1992, - Ne22. - c1.303.

2. OnepaTHBHO-PO3IIVKOBA TIATEHICTE OpraHie BHYTPIIIHIX CIIpaB: 3aram. 4.
[Minpyumk / Tlin sar. pen. reHepan-NoIKoBHMKa Mimitil /1B, Bopooida; [ABT.
kor: EO. Hinoperxo. LIT. Koszawenko, AIO. Komgpateee, B.Il Ilwnorayk,
B.J1. Perymecekimi]. - Tyrancek: PBB TIIBC, 1999, - T. 1. - 390 ¢.
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3. Kpatkas ceickHas HIMKIONeqUs: [ledaTeTbHOCTE OTlepaTHBHO-POSLICKHAS,
KOHTppasBemblpaTeTbHAasd, YacTHas ChICKHas (JeTeKTHBHas) / ABT.-COCT. HOOKT.
opun. Hayk, mpod. AJO. Hlynpioe. - M. Viso-me Hlysynosa VLI, 2000, - 227 c. -
(BubmioTeka onepaTHBHKA (OTKPRITRIV (porT).
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O.M. Moicees

saBinyBa4 Kadenpu KpHMIHATBHOTC Mpaka i mporecy,
KaHTHOAT KPHIITIHHX HayK, TOIeHT

{Honeysrint nayionaanuit yribepcumem, Vipaiua)

CTPYKTYPA EKCITEPTHHX TEXHOMOTTA TA MPOBIEMM
EKCITEPTHMX INMPOPINTAKTUYHHWX JOCTIAYKEHB

BignosigHo oo <r. 23 yuHHOro KpumiHanbHO-IIpo - IecyanbHOTO KOLeKcy
YKpainu oprad OisHaHHHA, CIIYMA (a4 TaKOX NPOKYPOp i cym) y npoleci npo-
BaTAeHHA 33 KPHMIiHAIBHOI CIIPaBoK 30008 A3aHl BMABHMTH NPUIMHM i yMO-
BM, AKi COPHAITM BYMHEHHIO 3MOYHHY. [HOOI B ImpohilakTIUHIN DiATeHOCTI
CTIYOro Ta ¢yAy BMHUKAIOTh TPYIHOIL, HOB'A3AHI 3 IXHBOIO HeJOCTATHBOO
KOMIIETEHTHICTIO B IedKHMX CTIellialbHMX IMTAHHAX, ¥ 38 A3KY 3 UMM DoTpely-
€TBCA 3aTyueHHA CheliaTbHUX 3HaHb. CoelianbHi JOCHIKeHH, IO MMPOBO-
JATBCA B MeKax npodpinakTiHc] poboTi aiiguoro (Mpokypopa, cyay), ckia-
OAIOTE 3MICT ekclepTHOT MpodinakTiky, Cyaoea eKClepTisa BIU3HACTE Bue-
HMMM OOHUM i3 BAKTHMBHX 3acO0IB yCTAHOBTEHHA NPHMIMH | ¥MOB, IO CIPHI-
11 BYMHEeHHIO 3Mo4duHiB [1, ¢ 162; 2, ¢ 131-134]. IMpodinakTiuna gidnbHicTE
CYIOBUX eKCTIepPTiB Ha ChOrogHi HalyBae BKITHMBOIO 3HAYSHHHA, 3 OIMAIOM Ha
POo3BUTOK KBatichikosaHmx hopM IpoTHOil poscIilyeaHHIO TOYMHIB [3, ¢ 36-
40; 4, c. 86-90; 5, ¢. 51-36; 6; 7, c. 179-185; 8, c. 346-347].

IMuTaHHAM ekclepTHO! TpodiTaKTHKN TaKOXK NPHIINATH yBary Hayko-
BILi-KpuMiHamicri YKpainu ta kpain CHI, Taki ax T.B. Apep'anoea, A.l Bin-
Gepr, @.E. Haeynos, B.A. JKypasens, B.®. 3ygin, A.B. Iimenko, H.I. KnumMeHko,
BIl. Kommakos, €. Myxanumkos, ' A. Marycoscekmni, LI Tloroeu,
FO.C. Cywiko, B.IO. Wenitbko Ta iH. Excnepria npodrinakTHka posyMieThca
4K CHCTeMa 3axOIiB i3 3acTOCYBaHHA CllelliaTbHMX 3HAHE ¥ NpodpiTaKTHUHIN
poboti criguux {(CyOoBHX), a TaKoAK IHIIMX JepskaBHKUX opradie. Ho Hel ckna-
JIOBOK YACTHMHOK BXOOATh €KCepTHI MpadpimaKTHUHI DOCTILKeHHd, 9K Ipo-
LIeC BMBYSHHA eKCIePTOM Of €KTiB, IO HagxoOATk Bif, OpraHis CmigcTea (mis-
HaHHS, CYOY), B aclekTi NpodhilakTHYHIX 3aBIaHE, SKi HUMUH BUPILIYIOTECA 32
JOMOMOTOK eKcrepTusi. OOHaK, Micle eKCIepTHUX HpodhilaKTHIHMX OOCHi-
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IKeHB ¥ CTPYKTYPi eKCIIePTHHX TeXHONOTIN, 0 CBOTOMHI He BCTaHOBTIOBATIO-
cd, I mpobGnemu opradizauii i mMpopedeHHA TaKMX OOCIKeHb, Y 3B A3Ky 3
YOPOBAMKEHHAM eKCIePTHHMX TeXHONOTIH, ¥ HAYKOBIl MiTepaTypi He posrisa-
JATHCA

Excrieprifsa 3 MUTaHb NpopinakTHUHOTO XapaKTepy MOXe GyTH Ipi3Ha-
UeHa CHeliaIbHO, a TAKOK IUTaHHA HIpPC NPMUMHU Ta YMOBH, LIO COPWATH
BUMHEHHIO 3/IOYMHY, MOXYTE BYTH HOCTaBTeHi eKCHepTy pPasoM 3 iHILMMIL
[TuTaHHA PO CIPHATIHE] 3MTOUMHY MIPHYIMHM Ta YMOBH HOIThL CAMOCTIHHMI
XapakTep, BiTHOCHO OCHOBHMX IMTaHb. IOCTABISHMX Iepeln, ekcreproM (9,
€. 72-73]; BOHM CTOCYIOTBCH TiMBKM THX OBCTABUH, A BCTAHOBNEHHA AKX
noTpibHi cnemianbHi 3HaHHA [10, ¢. 380). B mocTaHOBI Npo MPM3HATEHHA €KC-
HepTH3l MOBMHHI OyTH peTelbHO BUKIAOeHi ¢aKTH Ta PekOMeHmallii, AKi
MOKYTE MATH 3HaUeHHA 714 BHMABTeHHA Takix 0OCTABUH, a TaKOK O/ po3po-
BKM pekOMeHIALIM 3 Tx NONepelXeHHA, M HagaHi Bci HeoOximHi of'ekTH Ta
MaTepiamy Omd BCTAHOBTeHHS OOGCTABMH NMpodpinaxkTvuHore xapakrepy [10,
¢. 392). TIMTaHHA eKCIePTy MOXKYTh MICTMTH KOHKpeTHI ofcTaBMHM, AKi, Ha
AYMKY CTiTYOro, MOTTH CIPHMATH CKOSHHIO IIPABONIOPYINeHH i MaroTe OyTH
JOCTmKeHi HUM. SIKIIO MMTaHHA MOCTaBTeHe ¥ 3aranbHifl PpopMi, TO eKCoepT
HOBHMHEH, 33 AONOMOrOK) CBOIX CHelliaTbHMX 3HaHb, BUSBHUTH OGCTABMHM MPO-
dinaxTrunoroe xapaxkrepy [10, c. 391]. Ane, fK 3ayBaKYIOTh HAyKOBIII, Ha CbO-
rogHi npofieMHUM 3aTHINACTBCA HM3bKa edeKTHBHICTE poloTi 3 monepe-
JKeHHA 3MOUHMHIB, AKa MPOBOIUTHCA CYIOBUMU eKciepraMi. Lle 3ymoBneHe Ak
HEIOOI[iHKOK MOXTHBOCTEH LUBOTO HANPAMKY HpOihiTakTHUHOL AiATBHOCTI 3
GoKy CymOBO-CHOYMX OpTraHiB, TakK i BITCYTHICTIO iHiLIaTHMBH caMIfx eKcIlepTie
[1, c. 163]. ¥ niTepaTypi HeMae €MMHOT TYMKH LIOOO MPaBa eKCIepra BCTaHOB-
MIOBATH TPUYMHKM i YMOBM, IO COPHATH BYMHeHHIO 3ModuHy. [Mpu mpomy
Tpeba BpaxoByBATH, IO NPAMHMX BKa3iBOK IGO0 00OB A3KY eKCIepPTHHUX yCTa-
HOB Ta eKCHepTiB BUABTATH YMOBH, 4Ki CIPUAIOTE BYMHEHHIO 3IOYNHIB, Ta
HagapaTH pekoMeHOJalil NpodhinakTHYHOTC XxapaKTepy KpHMiHalbHO-IIpOLe-
CYATBHUI 3aKOH He MicTUTb. OfHaK, NpollecyalbHUA NOPANLOK HATAHHA IPo-
pimakTHIHMX peKOMeHTaLifl MeBHOK Mipow zakpimmensmi cr. 200 KIIK, y
AKif MepenfadyeHo IpaBUITo, NIOB 93aHe 3 MPaBOM ekKCHepTa ¥ BUIAIKax, KO
BiH BMABUTEL aKTH, IO MAKTE 3HAUeHHS T4 CIPaBl, 3 IPHUBOLY AKHMX HOMY
He Oy/M NOCTaBlneHi MUTaHHA, BKa3aTH Ha HMX ¥ CBOEMY BUCHOBKY. PasoM 3
THM, HATAHHA JOMOMOTH CITYOMY W CYOY ¥ BUABIEHHI IPMYMH i YMOB, LIO
CHPUATY BUYMHEHHI® 3MOYMHY, He O HeqOOLHIOBATH, OCKUTBKM B HesKHXx
BUIIATKax eKTIepT MoKe BKasaT Ha MOXIIMBICTE HMOBTOPEHHS AHATOTiUHIX
IIOYHMHIB ¥ MafIGYTHBOMY, OCOOMMBO AKILIO Ii KpHMiHOTeHHI YMHHMKH 3ali-
HIaTECd HeyCyHYTHMM. Ock YoMy podoTY 3 BHABTeHHA o0cTaBuH npodinak-
TIIHOIO XapaKTepy, i HaTaHHA OPOMO3MIIFA LIOOO 1X ypaxyBaHHA b Ipodpinak-

270



BICHHMEK
JlyranceKOro AepaKaBHOrO YHIBEPCUTETY BHYTpilHix arpas iveni E.O. [limopenka
CnenianeHME BHOYCK Ne 5-2011

THUHil poBoTi NPaBoOXOPOHHUX Ta iHIIMX OepXKaBHHMX OPTaHIB, eKCIepTy
HeobxiTHO BUKOHYBaTH He TITbKHM 3a 3aTaHHAM CITI0TO, a F 3 BlacHol iHili-
aTiBi. LlinkoM oueBMOHO, IO eKclepTH MaloTh LIMPIIe BHKOPHCTOBYBATIH
CBOE NPaBo eKCIepTHO! iHINIaTHBK ¥ BUABICHHI Takoro pogy obcTaBHH i pos-
pobrneHni pekOoMeHOALIMA LIOTO 1X YCYHEHHS.

ExcnieprHa iHilaTHEA pO3rIAdacTbCd AK HAayKOBA KaTelOpiA Ta MpoTAroM
JecATWIITh NpHBepPTac YBary BYeHHX — KPHMIHAMICTIB, eKCIepTonorie Ta Ipo-
LecyamnicTiB. Ane Tl posyMiHHA ¥ J0Ci 3aMMITacThcA NpodneMHMM ceped Hay-
koelis. Tak, P.C. BelkiH BM3HauaB eKcliepTHY iHilliaTHUBY AK BCTAHOBIEHHS
eKCIIePTOM Ha CBift poscyl akTiB Ta o5cTaBlH, AKi He NMepenladanicd eKclle-
PTHMM 3aBIAHHAM, ale MAloTh 3HaueHHA 1711 copaeu [11, ¢ 47]. O.P. Ilnaxos
3ayBAXKYye, IO eKCIIePTHa IHimiaTHBa He 3BOIWTBCA TiMbKM 10 BCTAHOBIeHHA
dpaxrie Ta 0GcTaBUMH NPOIMTaKTHIHOIO XapaKTepy, a HaMeKUTh J0 CHCTeMH
HNpolecyanbHUX MpaB Ta 0boB'A3kie ekcnepra [12, ¢ 91]. TL.B. Binunekuii Ta
CJ1. MenbHMK pO3BMBAKITE LK NO3MLIK Ta JOXOIATE BMCHOBKY NP0 €KCIIE]PT-
Hy iHiliaTMBY AK KpUMiHAIBHO-IPaBOBY KaTeropiwo [13, ¢ 57]. He 30BciM ToU-
HO BHCTIOBIICKTRCA iHII aBTOPH, POSYMIIOUH eKCIlepTHY iHIlaTUBY AK NMpaBo
eKcliepTa BKasyBaTH Ta BABTeHi dakTH Ta obcTapiHK [14]. Ha mamny gymky,
TOUHIIIIE CKa3aTH, IO Taka iHilliaTMea - Il¢ peatizallid BUIMOBIIHOTO MpaBa
ekcrepTa. TaKuM YHMHOM, eKCTIepPTHa iHilliaTHea - Ue NepenBadyeHa npolecya-
TBEHMM 3aKOHOM peanisallii npapa eKclepra BKa3aTH B CBOEMY BUCHOBKY Ha
dpaxTv Ta 0GcTaBMHM, AKi SYITH BUABIEHI IpH NPOBSOeHHI eKCIepTH3H, MAIOTh
3HAYEHHA 1114 CIIPaBK i 3 TPUBONY AKMX HOMY He Oy MocTaBneHi TMTAHHA

[MpoeeneHHA eKcnepTHHMX NPOhiTakKTHUHMX AOCTITKeHs ¥ Tiel oBmacTi
3HaHE, B AKIM KOHKPeTHHF CTMIeliaTicT NpoBOIUTE eKCIepTH3H, xoda i He €
HpoLecyanbHUM ODOB'A3KOM eKCIepTa, BBAMKACTBCA 3a WMOro mpodpeciftHmi
oBoB 30K (9, ¢. 81]. OnHak, e He Po3pOOIAINCA YIPaBTIHCBKI 3ac00H B CyOo-
BO-eKCIIePTHIlN JidNBHOCT], 32 AKMMM O3B A3aHHA 3aBIaHb eKCIIepTHOT Ipodi-
TaKTHKH BiIBYBaeTECA He 3a BIACHO iHIATHBOK eKCIlepTa, a 3aBKIH B He-
oBximHUX BUNAAKaX, MPHIOMY HalBibII edbeKTHBHIUM Ta OMTHMATBHIM Y-
HOM. O3HAMOMTEHHA 31 3MICTOM eKCIIePTHHX MeTOIMK NOKA3ye, 10 B Dararbox
i3 HUX He nepenfaveHi JOCTITHMIBK IIpoUenypH. CIPAMOBAHI Ha BCTaHOB-
neHHA 08CcTaBMH NPpOhiTaKTHUHOTO XapakTepy ekClepTHUM TOCTiIKeHHAM
HamaHux Of ekTie. TakMIt ¢TaH 4acTO BUKIIKOYaAE i3 yBaru ekcnepTis HeoOxif-
HICTb ITeCIpAMOBAHOTO BCTAHOBICHHA OOCTaBMH, LIO CHPUATH (MM MOTIH
CIIPUATH) BIMHEHHIO 3MTOYHMHY (TPAaBONOPYIISHHA), i e 3HIKYE ePeKTUBHICTE
eKCHePTHUX TOUTIAKEeHb ¥ MPpodinaKTHUHIN poSoTi MpaBoOXOpOHHUX Ta iH-
KX OepkKaBHMX opraHie. TOMY 3aBlaHHA eKCIepTHOT MPOhimaKTHKM MakTh
BKIIIOUATHCH JIO CTPYKTY PH eKCIIe PTHUX TeXHOOTi .

[MpwdiHM Ta yMOBHM, Opo 9Ki AaeThed B oT. 23 KIK Yikpainw, B HayKoBil
TiTepaTypi PO3YMIKOTBCA HACTYIIHMM YMHOM. TIpMYMHM KOHKPETHOTO 31M04U-
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HY - Lle aKTMBHI YHHHHKY, 9Ki BUKTHKAIOTh ¥ IIeBHOT 0co8H iHTepecl, MOTHBH
I WOTO BYMHeHHHA. YMOBH, IO CIPUAITE BYMHEHHIO 3IOYMHY - HacuBHI
UHMHHMKH, 4K CKTAOAKTE HOTO HABKOMWIIHK oBcTaHOBKY. OO eKTHBHIMIM
YMOBAMH 3TOTMHHOCTI IPUFHATC BBaAXaTH COLIaNbHI CyMepedHocT], Ak Ges3-
NocepelHBO He 3a7eKaTh Bil CBIDOMOCTI i BONi HaceneHH: [1, ¢. 44-45]. Boye-
BHOB, 110 ¥ TAKOMY PO3YMIHHI IPIMKMHN Ta YMOBHM 30YMHY He BiINOBidaloTh
MNpedMeTy eKCIIePTH3M, 9K BU3HAYaeThCA 4K pakTi Ta OBCTABUHM, LIO
MoB'A2aHi 3 Dofdicte 3moduHy [15, ¢ 19-23]. ToMy cynepedTHBHM 3aTHIIACTBCT
BilHeCeHHA 10 NpenmMeTa eKCIepTU3H IPHYMHM i YMOBHM, LIO CHPHATH BUH-
HeHHIO 3/TOYHHY, OCKiTbKH IMTAHHA CTOCOBHO HMX HEPOSPUBHO MOB A3aHE 3
KPMMiHa/TbBHO-IPABOBOK XapaKTe PUCTHUKOD OiaHnA [16, ¢ 9-14]. TobTo, BU-
3HAYEHHA NpeldMeTy eKClepTHO! NPohiTakKTHKH 3alMIlacTeCa IpobneMHMM
[17, c. 46-52).

3acnyrosye Ha yeary aymka LT TlerpyxiHa npo npedmer ekcnepTHOU
npodinakTHKIL 0 FOTC BiH BITHOCHTE 3aKOHOMIPHOCTI, AKI CIIPMANTH CKOEH-
HIO STOYMHY 1M IHIIOMO ColianbHO-HeGe3neuHOro OifAHHA, 3 HPHBOLY AKOrO
BeleTbed PO3CTNYBaHHA, a TaKOX 9K YCKIAIHIOKTb YUMHEHHA 3TOYMHY T,
NPUPOTHO, OYIyTE YCKIAMHIOBATH BUMHEHHA IHIIMX aHATOTIMHMX 3TOYHHIB,
AKII0 TX B3ITH OO Yeari B MpohiTakKTHUHil poBoTi, Ta 3aKOHOMIPHOCTI 3aMo-
OiraHHA 3MOYMHAM (iHIIMM COIianbHO-HEOeSIMeUHHM TiAHHAM) IIUTAXOM 3aCTO-
CYBaHHA CllelliaTbHMX 3HaHb [18, ¢ 59-61]. TakuM 4HHOM, IpedMeT eKCIepT-
HKX NpodimaKTHYHKMX J0CTiOAeHb Xa paKTepU3YEThCA MIeBHOIO aBTOHOMHICTIO
BIIHOCHO NpeqMeTy iHIIMX eKCIepPTHHX TOCTKeHb. Y Mpoleci ocTimke HHS
0B'eKTy ekcllepT BMOKPeMIIKE B HOMY O3HAKH, 9Ki BiIOBiIaloTE HOTro Clielli-
anbHUM 3HaHHAM, Ta aHATISYE X B acMeKTl 3aBTaHHA, [0 BUPILYEThCA. Ko
JOCTKYBaHMI 08'eKT MicTUTE iHGoOPMalin Hpo OGCTaBUHM 3I0YHHY, TO
BOHM BCTAHOBMIOIOTHCA @KCIIePTOM ¥ pe3y/IbTaTi aHalisy BKasaHMx O3Hak. B
eKCIEPTHIA MPAKTHINL IO 03HaKOK POSYMI€TECA BMTacTHEICTh, NpHTaMaHHa
JaHOMY 00'€KIY, Ta fAKa BHABMAC cebe BHACTIOK 3aCTOCYBAHHA eKCIIepPTHOTO
zacoly [19, ¢. 217]. Cepen pkasaHMX 03HAK iCHYKOTB W TaKi, IO Noe'A3aHi 3 06-
CTABHMHAMM, #AKi COPMATH BIMHEHHIO 3MOYMHY. [H(OpPMyBaHHA eKcIeproM
CIiggoro (cyn) mpo Li 03HAKH CTaHe Ha NPHUrofi B ix NpochimakTHYUHINA Jidnb-
HocTi. Mt IpoloHyeMo BMSHaUMTH MpedMeT eKCHepTHUX MpodiTakTHIHMX
JOCTIKeHb AK 03HAKH, AK MOKYTh CBITUMTE NPO CHPHATAMBL ¥MOBH 0 BUM-
HeHHs 3TOYMHY, NPpO iHII NpaponopyileHHA. Taki 03HAKKM, OCKITBKH BOHU
BCTAHOBIIOIOCA B MPOLed eKCIe PTHOTO MpodpinakKTHYHOTO JOCTITKeHHA, Ipo-
MOHYEMO TIOZHAYATH 9K O3HAKHM NpodhilakTHYHOrO xapakTepy. Tomdi, Binmosi-
JHO 10 YTOUHEeHOrO BU3HAYeHHHA MMOHATTA eKCIIePTHOI iHILIaTHBH, eKCIepTHY
npohimakTHKY CIidl pO3yMITH 9K iHIIIATMBHI OOCTIIKeHHA eKclepra 3 BUAB-
TeHH:A O0CTaBHH, AKI COPHMATH (MOITIM CITPUATH) BIMHEHHIO NpaBoropyIeH-
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H4, i POPMYTIOBAHHA 3MICTY 3aXOMiB, B MeKax CBOEI KOMIIETeHIII], o0 yoy-
HeHHA BM3HaYeHUX 0OCTaBUH.

OG’eKT eKcHepTHOTO NpodiNaKTHYHOTO HOCTIAKEHHA POSIIATACTHCA
HaMM K KOMIUVIEKC SBHIL, TIOB A3aHX i3 NOAi€0 30unHY, i indopMania npo
AKi 3aKpillTeHa B pisHOMAHITHMX O3HaKax JOCTIMKYBaHOTO of ekTy. O3HaKM,
AKMX 00 €KT HabyB ¥ pesy/bTaTi BUMHEOHH:A 3MOUMHY, BHHHMKAKTh YHACTIIOK
BIUTHMBY, AKMIT 3MiHHB BTacTMBOCTI DTaHoro of'ekra. ToMy MOXHa CTBePILKYBa-
TH, WO iHOpMaliio Tpe IOYMH MICTATE Ti O3HAKHM, AKi CKTaTaloTk PisHHII
MIK CYKYIHICTIO O3HAK, AKY Mab O0€KT 10 LBOIO BIUVIMBY, Ta CYKYITHICTIO
O3HaK, AKA CKIagac OO €KT Ha MOMEHT OOCMIKeHHA. YCTaHOBIeHHA TaKux
O3HAK MOMJTMBe LUTAXOM aHalizy posBiKHOCTEN MOCTiKyeaHOro o eKTy 3
€TATOHOM, LD € aHATOTOM IBEOTO 00 €KTY, AKHMA He MMIABABCA BIIO3MIHI BHA-
CTMOoK BOMMBY nodil smounHy. Taki o3Haky, AK BCTaHOBMRIOTBCA B MpoLeci
€KCIePTHOrO AOCTITKeHHS Ta MOKYTE MicTHTH iHdopManin npo ofcraeuHu
AMOUMHY (IHIIOro NPaBONOPYILIEHHA) | BUKOPHCTOBYBATHCA CIMYHM (CYIOM)
¥ BITacHil npochiTaKTHYHINA JigIEHOCTI, MOXKHa MO3HAYATH TepMiHOM "O3HAKM
npodinakTiaHOTO Xapakrepy”. BionoeinHo Do HBoro, ekclepTHI Npodinak-
THYHI JOCTIKEHHS MM TPOMOHYEMO PO3YMITH 4K iHIIIaTHBHE BCTAHOBTEHHA
€KCHepPTOM O3Hak NpodiTakKTHUHOTO XapakTepy B Mpoleci OOCTiIKeHHS
oB'eKTy, AKMI HAOIALIOB Bill CIMTYOro (CyOy) YM iHLIOTO 3aMOBHMKA CYIOBOT
ekcnep T3, OcoOMUBICTE 3aMpONOHOBAHOTC BHM3HAYEHHA MMONATae B YTOUY-
HeHHi pe3ylIETaTy eKCIIepTHOl npodilakTikn - AK npodhilakTHYHKX O3HAK,
Ha BiAMiHY Bil "BCTaHOBTeHHA 00CTABMH, 9Ki CIPHATH (MOTTIH CIIPUATH) 3M10-
YiHY", 3a BUSHAaUeHHAM eKCHepTHOI MpodinakTHKK, 0 BAMBACTECA Ha ChO-
rogHi [11, ¢ 178]. HeolxioHicTe yoockoHaneHHs Bl3HaueHHS eKCIIePTHHX
npohiTaKTHUHNX JOCTKeHE OB 93aHa 3 THM, L0 MOHATTS OGCTaBMH, 4Ki
CIPUATH ITOUYMHY, BUXOOMTE 3a MeXi KOMIeTeHI il ekcliepTa, OCKiTbKI HOTpe-
ByIOTb 3HAHE Y Talysi He TINBKH CYI0BOL eKCIIePTH3M, a i KPMMiHOMOT, colli-
ororif i T. iH. TepMin “o3Haky NPOiTaKTHYHOTO XapakTepy (IpodinakTHYHi
O3HAKKH)", 9KUA YKUBAcTbCAd B 3allpONOHOBAHOMY BU3HAUEHHI, BiIMNOBiOac
KOMITeTeH il eKcIlepTa, TOMY IO Li OSHAKM BCTAHOBTIOKTECA HUM IILTAXOM
CHIBCTaBIeHHA JOCTITAKYBAaHOIO 00'EKTY 3 eTanoHHMMH MOTeIAMK, N0o0YI0Ba
AKUX TaKOK BIIDYBAETBCA 3a JOMOMOTOI0 MPOBENeHHA eKCIePTHMX dOCTi-
IKeHb. [TosHUTHEBHMIT edbekT TaKOro Iigxody OO ekclepTHOD MpodiTakTHKK
HONATae B HacTyIHOMY. OCKINBKM CTIUMA (CY) He 3aBXIH MOKYTE NepernBa-
YUTH LiTecnpaMoBaHe CIOTBOPeHH:A OSHAK 3MOYMHY, AK MICTATHECA B 00 €KTi,
Ta BIINOBITHO 0 LIBOTO BIPHO IOCTABUTH 3aIMTaHHA eKCIepTy, TO 3acToCy-
BAHHAM eKCIepTHHX TeXHOJOTIH, AKl pospolneHi 5ma AOCTiTKeHHA THIIOBHMX
0B'eKTiB CYHOBUX eKCIIepTHs, ¥ GaraTeOx BUIAOKaX YMOATHMBIIOETBCA BCTAHO-
BTeHHA TaKHMX O3HaK, AKl 3aMullanici IIosa yBarok ciigdoro {cyaoy), abo iH-
LIOTC 3aMOBHMKA ekcneprisi. Lline excnmeprHoro npodinakTHIHOTO HOCTi-
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JKeHHA 3B0IUTHCA 10 BCTAHOBIEHHA O3HaK Ob €KTY, sIKI Bil,pisHAIOTE 1OTO Bif,
€Ta/ICHHOTO, TAKOTo, 110 He OTPUMAE BINTMBY BHaCTiOOK IoOil 3moyuMHy, i AKi
TPaKTYIOTECA AK NpodpilakTHYHI o3HaKM, TOGTO Taki, IO MOKYTh CBIIYMTH
npo paKT 3MOTMHY ¥ Npo fioro obcrasrHm. Llevt ninxin norpedye ¥ sacTocy-
BAHHA HOBOI METOMOJIOTIMHOI OCHOBM NpodimakTHIHO! JBUTBHOCTI CYIOBO-
eKCIIePTHHX YCTaHOB 3 HOCTLKeHHA 00 €KIiB eKcmepTusit 1) posimMpeHHs
CAaMOCTIHHOCTI eKkcepTa y (PopMyJ/IIOBaHHI Ta KOHKpeTH3alil 3apdaHHA Ha
excrepTHe NpodinakTUiHe QOCTIKeHHA HagaHoro ob'ekTy, 2) BIPOBaIKeH-
HH eKCIIePTHHX TeXHOMOTIN, AKI MICTATh NPoLeaypy NpOBeTeHH:A e KCIIePTHHX
npodhitakTHUHNX OoCTiKeHb. HoBI3HA 3aIIpONOHOBAHOTO MIXONY NONATAE B
3aCTOCYBaHHI TeXHOMOTIYHMX CxeM NpodplIakTHYHOTO JOCTIKeHHA, B AKHX
nependavacThC YIACTE YCix cy0 éKTiB eKCIepTHO TeXHOTOTII (eKcnepT, Kepi-
BHMK eKCIepPTHOI YCTaHOBH, KOMICIA eKCIlepTiB, KepiBHMKH MiTposaitis, B AKMX
BHMKOHYETBCA eKCIIepTHe IpodhiTakTHuHe JOCTITKeHHd, iHIII), Ha BiIMiHY Bil
icHyO"Oro mioxony Ha ocHOBI 0coBueTol iHIIIaTHBM eKcIlepTa.
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B.B. Happoupka

ToLIeHT KadpempH K pHMiHATEHO- TIPABOBH X THCLIMILTIH,
KaHTHMIAT IOPHMITHYHIX HayK

(Hefibeorut deporabritt yribepcraitent Gryinpiniix cnpad, Yepaina)

TAEMHMLS IMPOGECIVIHOT OIATTBHOCTI
CBAIEHHOCTY>KUTEILA AK OOHA 3 ITPOLECY ATTBHVIX
TAPAHTIM HEQOTOPKAHHOCTI NIPMUBATHOTO JKMTTA

CTaHOBIeHHA IPOMANAHCHKOTO CYCIHITBCTBA HeMOATHBe Oes 3alesmeueH-
HA cBOOOOM BIpOCHOBiTaHHA. KOHCTHTYIIA VKpaiHM rapaHTye KOKHOMY CBO-
Gony ceiTOrN4Oy Ta BipoCNOBIIAHHS, AKe BKTIOUAE MPaBo BUIBHO CIOBIIYBATH
Byoe-dky penirito alo He CHOBiNYBaTH Higkoi, GesllepelIKOIHO BilIlIpPaBIaTH
OIHOOCO0OBO UM KOTeKTHBHO PeTirifiHi KyawTH Ta pUTyanbHi oOpAnH, BecTH
pefirinHy OigmeHicTh. CT.9 €ppolelcbkol KOHBEHILT PO 3aXxMCT Npas Mo0H-
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HI Ta OCHOBHIX cBolon mepenbadae "KoxkeH mac npaso Ha ceo0ody OyMKH,
COBICTI Ta permiril; e Npapo BKIKOYaE CBODOOY SMIHIOBATH CBOK pelirino uu
MepeKOHaHHA AK iHMMBIOyaTbHO, TAK i CHIMBHO 3 iHIIMMM TIOOEMY, B OyOmid-
HOMY 4M NPHMBATHOMY IOPAOKY, B OOrocnyAiHHI, BUeHHI Ta BinnpasneHHI
PeTiTifnHMX | pUTYanBHIX 00 paie”.

VY Gararpox pemirinHMx KoH(peCiAx TAEMHMLA CIOBIOl - HeoOXiTHUF aT-
PHOYT HepkOBHUX TAaiHCTB. CRALIEHHMEKM BCiX XPUCTHAHCBKHX BipoCIoBiTaHb
BM3HAKITh MiCTHUHWIA CeHC BCiX IePKOBHIX TATHCTB, ¥ TOMY UMCII 1 TaeMHUMI
CNoBigi. 3 penirifiHOl TOYKM 30pY, CHOBIOb - 1@ BUOMMa O0pAnoBa YacTHHa
TacMHHMLI [TOKAAHHE, AKa HONArae ¥ TOMY, IO XPUCTHAHKMH Mepel CBOIM Ty Xi-
BHUKOM fAK YIOBHOBaKeHUM CBigKoM CuHa Boxore, aku €IuHMIT MaE npaBo
BIOMycKaTH Tpixy, 3 PilllydicTIo BUOPABKTHCA, PO3NOBidac Npo ceol rpixu [1,
. 293]. 3 npapoBol MO3MII TAEMHMI CIOBIOI € TaPaHTIE HeTOTOPKaHOCTI
MPUBATHOTO KHMTTA Bi pyIOUMX.

Crig 3asHaYHMTH, IO CBIIONBKHMIA IMyHITET NOIIMPICETHCA Ha CBALIEHHO-
CTYAMTNIB He TiMbKH B 9acTHHI, IO CTOCYETBCA BiIOMOCTeV, JOBIpeHMx IIpu
crosidi, amke v . 1 4. 1 cT. 69 KITK Ykpaiau sasHaueHO, IO He MOXYTE OyTiH
JOMWUTaHI AK CBIOKHM CBALLEHHOCTYAMTeN 3 NPUBOOyY TOTO, IO IM JOBipeHo ado
CTano BiMOMO P 30iAcHeHH] NpoibeciiHOl JIANBEHOCTI {(a CIOBIIE - 1Ie THILe
OIMH i3 efIeMeHTiB TaKol JATbHOCTI, X04a, MOKTHEC, HaRIoLMpeHiimi — B.H.).

Cxoike NONoXKeHH MicTinocd i B CTaTyTi KpUMiHATEHOTO CYIOYMHCTBA.
TaM mependavanoca He OOMYCKATH CBALIGHHWKIB 10 CBITWeHb IIOOQ MPH-
3HaAHE, 3po0NIeHNX IM Ha CIOOBIIL Ui #pn nodanni iHnei dyxofuol donomoen [TyT i
dami - kypeyne Mil - B.H]. TTpyu ofrosopenni npoekry HepkasHa Paga eirsHa-
"a, WO "BUM&IKHM i cnocodu HagaHHA Ay XOBHOI HOTIOMOTY, AKIIO BOHM BUXO-
JATE 33 MeXi CoBidi, MOXyTE ByTH OyxKe PisHOMaHITHUMU Ta HeBH3HaUeHM-
MM | HeOONyIIeHHA B LIMX BHMITAAKax CBAIISHHMKIB 10 cBimyeHHA Morno O cra-
TH MNEPelOHOK A0 POSKPMTTA icTuHK" [2, ¢ 307] 3 onHoro Goky 3 aBTOpaMu
npoekTy CTaTyTy KPUMMIHATBHOIO CYIOUMHCTBA MOKHA MOTOMUTHCA. OTHaK 3
iHIoro, 9K CripaBel/TMBO 3a3HAYacThCd, He OyIob-AKa pelirifiHa KoHdwecid Bi-
3Ha€ Ta€MHMLIO CrIoBimi (Hampuictan, SyomwsM) (3, c 120, 122], mo TaeMHMIA
CIOBiOI 3axMilae OOpAN, BIACTMBHMIT XPHCTHAHCTEY, ale He BpaxoBye odpanu
inmmax xondpecin [4, ¢. 9].

Tomy, AK BMOAETHCA, NI, BBAAKATH BHMIpPaBIaHUM HOOIOAKeHHA m. 1 w. 1
<T. 69 ynHHoro KITK Ykpainu, eignoeinHo 0o SKOro 3a 3aranbHMM NPaBIoM
He MOAYTb OYTH JoMUTaHI AK CBIOKM CBAIICHHOCTYAMTENl 3 NpHBOLY TOTO,
L0 iM JOBipeHO afo CTalo BLoMO NP 30iACHeHHi Mpodpeci AHOT TiATEHOCTI.

3BiMbHeHHA CBAMLCHHOCTY/KUTENA Big 00OB A3KY CBIOYMTH Mac JpeBHIC
icropio. B IpesHEOMY PrMi 3a sakoHoM BanenrunieHa (355 p.) 8ynu ecTaHoB-
TeHi CBIOOUBKL NPHEBINe Oa Ay XOBHHMX Ocib pisHOro cany. €NMCKONN BUKIIO-
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qanued 3 YMCna CBIOKIE Ha cyai. JInda npeceiTepis BecTaHOBTIOBANOCA NPABIUIO
BoHu noBMHHI JaBaTH CBINOLBKI NMoKasaHHA Ges obpasu gonury "sine injuria
questions", To0To He MOBMHHI ByTH MiAOaHI TOPTYpaM, DUAKOHM X Bil TOPTYp
He 3BITBHATHCA.

Ho KiHUA 5 ¢T. gonyckanaca AK BceHapoOHa CIOBOb ¥ XpaMi, Tak i crmo-
Billb ITepel IPeceiTepoM, ale 3 IOYaTKy 6 CT. EIHHOK IPHAHITHOK opMOro
CTIOBiOi, MOETHAHOK 3 MOBYaHHAM IIPO Te, L0 HPH Hill 6yI0 POSKPUTO, CTag
TacMHa CIOBIOb.

SaxiTHa KaTOMMIbKa HepPKBd, BUXOOAYM 3 BUeHHA XOMHM AKBIHCBKOTO Ta
iHmIMX BOrOCNOBiB, BCTAHOBIIOE “"MedaTh MOBUYAHHA" HA TAEMHMULIO CHOBITI,
Ge3yMOBHO 3aB0POHIIUH CBILIEHHHMKY TOBOPHTH KoMy O He Bynio mpo Te, B
YOMY MOBHHMBCA TOM, XTO CIIOKYTYETECA, Ha CIIoBini [5, c. 493].

TaemMHunA cnesigi Gyna oCTaTOYHO BCTAHOBISHA PHMCBKUM Ianow IHo-
kenrieM III Ha IV JTiotepancbkomy cobopi (1215 p.), AKMIA BCTAHOBMEB 3a NOPY-
IIeHHA NAHOTO IPAaBMIa MOKMTTEBE YB A3HEHHS B MOHACTH] "HARCYBOPILLOro
opdeny". Taky K BiIIIOBITATEHICTE TOTO, XTO PO3KPHE TAEMHMIIK CIOBIII, Me-
penGauac v Gynna [Nanm Kmmmenria VIII gix, 26 TpasHa 1594 poky.

CxigHa LepKBa TaKoXK CYBOPO AOTpPUMYBanacd TacMHMII cnosidi. Tpe-
HHK 1662 poKy rposHB "TAKKOI0 KapoK" 3a BIIKPHTTA TaEMHMLI CIIOBIAIL

BesyMOBHICTh TacMHMLI crioBigi Oyna saxMTaHa IIia, yac napiosadiaA [ler-
pa L 3a mapcekmM ykasoM 1722 poky ceailleHMKH Syni 30008 A3aHi JOHOCHTH
Npo BHABTEHI HUMM Ha CIIOBIL 3aMMCTH IPOTH JepAkaBi Ta LePKBH, a TAKOK
"Ipo 3MOBMMCHI 3NOAIICTRA MPOTH CTYADH rocydapesol”.

2 TpaBH4 1722 poky CuHON BHMOAB iHCTPYKLIK, L0 po3 dcHIOBATA Lek
UaPCbKMId Hakas: "ABH KOXKeH CBALUIEHMK Billap, L0 AKIIO XTOCE Ha CIOBiTi
OTOIIOCHTE AY XOBHOMY OTLIIO CBOEMY, Helllo He BUMHeHe, anle 10 ClpaBi HaMi-
PeHY Bill, HEOTO KpalikKy, Ui OYHT Ha TOCYJApPA UM Ha JepkabBy abo 3mui
3aMMCeT Ha 1eCTh i 300poE’s rocydapese i Ha dpaMinio foro BHCOKOCTI, TO npo
TaKy ocoly HerafiHo xai Gyge oronomeno Oyde BiacTaM”.

B "HacraHoBax MmpecBiTepanM NpUxOOcEKMM" (1775 ) BCTAHOBITIOBAIOCH:
"Xau npeceiTep cNoBiDaHOTO Ipixa HIKOMY He BiOIKpHe, .. 4K pid saledaTaHy
TpuMac ¥ cede, BIUHOMY MIOTaBIIM MOBIAHHI" [6, ¢. 127].

IcTopil BigOMi YMCIeHHI BMIATKKM, KOMH HOPYLISHHA TAEMHMLI CTOBiAl
NPU3BOIMIO 10 TAAKKMX HACTIKIB. Tak, OOHIEH i3 IpHYMH TParivHOro posBiu-
TKy nogin "Kpueasol Henini" 9 ciunsa 1905 poky icropukM eBakalTh akT
PO3roNolIeHHd TAEMHMLI croBidi cedimeHuKoM Iniccene8ypsbkol B 43HMUHOT
uepkeu ['eopriem TamoHowm chiBpobiTHHMKaM Lapchkol oxpaHkm. CaMme ment
dpaxT cTaB npuuMHOK i Toro, mwo 31 ciuna 1905 poky Cuuon nosSasus lamona
CaHy i BUKIIOUMB i3 yXOBHOrO 38aHHA [7, . 115].

V opuaudaHin aiTeparypi. sokpema, KK, OprnouM BHCIOBTIOETRCA TOY-
Ka 30pY, BIOMOBITHO MO AKOT TACMHMIIKD CHOBIl MOBMHHA TApaHTYBAaTH He
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Jepikasa, a LUepKBa UM iHINI peniritidi ol €IHaHHA, 3aB0AHHA K JeUKaBd -
JATH IM TaKy MOAUTHMBICTE. MoOATHMBO, "AKACh 3 HUX OONYCKAE BUKIIOUEHHA 3
3arafTbHOTO MPABHTa, MOXKTHBO AKUIACE OKPeMMI CBALIEHHOCTYKUTENb 3Hall-
Je 3a HeoOXinHe MOPYLIMTH Ii NpaBria, HaOlPHKIad, B iM A BpsITYBAHHI AKHT-
TA IHIIMX TKo0el. BueHni HaBOOUTE IPUKITaZ, i3 HPaKTHKM - CBALIEHHUK Bl-
JaB KIHKY, AKa YMMCHO 3apaxana donoeikis CHIJomM). Ha oymky 1poro Hay-
KOBIA AKIILO CBALIEHHOCTYKHMTETD 3 AKUXOCE IPHUMH BHABHE GakaHHA GyTH
JOMUTaHWUM, BOHO MOXKe §yTH 3agosonene” [§, ¢. 100-101].

OuckyTyioun 3 nroro npueody, C.C. Hoikos 3a3Havac, L0 SHATTA 3a00-
POHIM Ha OONWT CBALIEHHUKIR IIPO OGCTaBUHIM, BIIOMI 1M 3i CIIOBII, Tyike CyT-
TEBO MMOXMTHE AOBIPY J0 HHxX npuxoxKaH [9, ¢. 118-119].

IMeeno, € Bci migcraBu morooqMTHed 3 Hick Tezok. CITHI 3a3HAYMTH, IO
TaKy K TOUKY 30py Nofdindec i nepepaskHa OiMBILIICTE y9aCHMKIB MPOBETeHOro
MHOK aHKeTyBaHHA. Tak, 75 i3 76 onuTaHHMX 3agBMTH, IO PO3IOTOLIEHH Tac-
MHHMUI COOBITI Be3 3roOu TOro, XTO CHOBIIABCA, € HeMOATHBUM. | e 1 ro-
JMHA 3aABWNIa, IO NOBIIOMIeHHA NpaliBHHKIE NPaBOOXOPOHHIMX OpraHis Ipo
Taky iHdopMallil JONYCTHME 3a YMOBH, 4KILO B XOMi crosidi 8ymo mosimoM-
TeHO TpO YAe BUMHeHMA UM MiOrOTORMIOBAHMA 3TOUHMH, AKMI Ha/IeKWUTE OO
KaTeropii TAKKHx ui ocobnmso Taxkux. [Tpu HpOMY 3BepTac Ha cebe yeary
ToM ¢pakT, 110 cepel, MPOTHMBHUKIB PO3rOICIIeHHs BignosigHol indopmanii eei
75 pecnoHOeHTH BifHOCKHIH cele 10 BipyIUNX (TPeKo-KaTONMHKHW, I paBocTaBHi
Ta PUMO-KaTOMTHMKH), & IPUXWIBHHK BIINOBITHOT TOUKH 30py OYB aTelCTOM.

MoKy HaBecTH Kilbka NPUEIAOIE, ONMCAHUX B XYOOKHIA TiTepaTypi, oe
BUCTIOBITIOSTECA PiSKO HeraTHBHE CTABIeHHHA [0 POsTOTOIIeHHA CBALLIEHHO-
CTy:KMTeNeM KoHdimeHnifHoi indopMalii, MOBMOMIEHO! OMY BipPYIOUMM B
XOfi 30ifCHeHHd OMHOTO 3 HalOiTbIMX TaiHCTE. TaK, YKpPaiHCBKMI THCbMeH-
HuK | Barpsanus B ceoeMy poMati "Cag leTcumaHCBKMI" 3 BiOpascio Ta oru-
JLOIO OIUCYE OUHY CTABKY, NPOBENeHY MK IMiNO3PIOBAHMM - TONMOBHHM TepoeM
poMaHy Ta CBALIHHMKOM, AKHMH OTpPHMMAaB NMeBHy indropMaliKn Ha cnosidi Big
MaTepi migosproBaHOro. TyT MOKHA TAKOX IMOCTATHCd Ha BiIOMMIT POMaH
EJI. Bofirima "Oson”. OguH 3 repois pomaly aGaT MoHTIHeNNI, NOPYILIMBLIIIM
CBill OBOB' A30K CBALIEHHOCTYAKMTEN, TOBILOMMBLIM IIPeCTABHUKAM Blall
PO TiNTOTOBNKBAHMA HOMITHYHMEA 3TOYMH, BIIOMOCTI IIPO AKMA oMy Gymau
nosiperi Ha cmobigi. Ler BYMHOK, NPOIMKTOBAHMI TYpOOTOR IMpo Desmeky
Oepxkabl, yvxe Binblle 150 pokis, Mo OPOALINTH MicA BMXOOY poMaHy, Besy-
MOBHO 3aCyIKYEThCA IUBITI30BaHFM CBITOM.

Linkom crnpaeennueo sayeaxye I Koponeos, o "4kio ceAleHHME
HNpuie 10 BMCHOBKY, LIO BIIKPHTTA CKa3aHOTO Ha CIOBIAI BUABUTHCA KOPUC-
HIUM (Byme cnpHaTi POIKPUTTIO MOYHHY UM BPATYE HeBHMHHOTO, HecTlpaber-
THBC OOBMHYBA1eHOTO ¥ TOMY K 30YMHI), BIH Ma€ [IOBHe IIPAB0, ¥ TOMY THCITL
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MOpPaTBHe, CHITOK MepeKOHAHHS 1 3axX0TaM M Ay XOBHOTO MIOKA PaHHS CKepyBaTH
BHMHHUX 3 UHCIA BIPYHOUHMX OO TOTO, abu BOHM caMi NPH3HATUCA B CBOIX 3110
YIifHaX He TITbKM Ha CTIOBiOI, ane i meped OpraHaMM IMONepelHbOTO PO3CIiny-
BaHHA Ta cygoM” [10, ¢ 30]. Hi mepkoBHux, Hi CBITCBKMX 3aKOHIB, AKi § 30-
Gos'asyeanu 0o Toro, abl TOM, XTO CNoBiTabed, 30epirap TaeMHMIK, HeMae.
Came mef IAX BHpilIeHHA NpoOieMH OOSBOTHTE 30eperTi ocobnMBl AoBip-
THEI CTOCYHKM MK OyxOBHMMM 0coBaMM Ta BipyIOUMMM, i THM caMMM rapaH-
TyeaTu 30epe;keHH PeTiTifHMX CBATHHE Ta 3arallBHOMIOACEKMX Ui HHOCTENH.

I. Koponbos nponoHye 1 ApyIrMi BaplaHT BUpileHHA JaHO! mpobneMu
(Ha Mili DOIMAN, AellOo HaOdyMaHMI Ta HepealbHUA): "AKIIO CBALIEHWKY He
BIANOCA CIIOHYKATH 3MOYMHIA 10 YHMCTOCEPHeTHOro NpH3HAHHA Nepefd Npa-
BOOXOPOHHUMHK OPTaHAMHM i BiH NpUde IO MNepekOHAHHS, 10 STOUHHelb M-
BHHEeH NMOHeCTH CHpaBediBe NOKAPAaHHA, TO CBALIEHUK BIIPABI BiIMOBHTHCA
Bif CBOTO CaHy i 4K MOBHONPABHMA PPOMalsaHIMH BUKPHTH 3nounHIA" [10, . 30].

BupaeThcs, 1I0 HABeTeHa BHILE NO3ULIA € XMOHOK. ATKe TOM, XTO CIIOBI-
JAETHCA, PO3pax0OBYE Ha Te, IO A0BipeHa HMM TaEMHULIA He Oyne posronoiie-
Ha 32 KOOHMX yMOB. Ha MO JYMKY HaBiTh KONMILHIA CBALIEHHOCTYAHNTEE
Ges 3rofmM TOro, XTO CIIOBIIABCA, He MoXe OYyTH JONWUTaHMFA Ipo 3MICT crnosini.
SIKiIO K BiH BeyIleped pelliriiiHMM HacTaHOBaM TacTh [OKA3aHH, IO POSKPH-
BalOTh TASMHMLIO CIOBIdi, TO Taki MOKA3aHHA He NOBMHHI MaTW HOKa30BOl
CHITH.

Cnig noroguTuca i3 TBepIASHHAM MpPO Te, IO AKIIO CBAIISHHOCTY K-
Tenk OOGPOBIIEHO 3a BIacHOK iHIMIATMBOK MOBIIOMMTE B IPaBOOXOPOHHI
opraHd npo HeBesMeUHMIT 3TOYMH, IKMA TOTYeThod (IO B IPHMHLIMIL Mano-
WMOBIPHO), IIPENCTaBHHME IPABOOXOPOHHOIO OPraHy, He JOMUTYIOYM WOTO AK
CBilKa, 30008 43aHMI BXUTH BCiX HeoBxioHMX 3ax0MiB I NolepelbkKeHHd Ta
HMPUITMHEHHS JTOUHHY, AKMA roTyeTbed (11, c. 173).

¥V 1u 1 cr 69 KIK YKpaidK 3asHadeHo, 110 He MOXKYTE SyTH OOMHUTA-
Hi AK CBIOKM CBAILIEHHOCTYKUTE 3 IPMBOIY TOTO, IO IM JOBipeHo abo cranc
BiTOMO IPH 30ilicHeHH] npodbeci AHOT Ai9MBHOCTI, 4KIIO BOHM He 3BiTBHEHI Bill
obor A3Ky 30epiraTi npodrecifiHy TaeMHULIC 0codoo, AKa AoBipuia IM 1 Bi-
momocTi. BrasieKa Ha MOXKTHEICTE 3BiNEHEHHA CBAILIEHHOCTYKUTENB BT o808 a43-
Ky 30epirati "npodreciiiHy TaeMHKIIO 0cobolo, IO AoBipIUia IM 10i BiloMoCTi, -
AK CIpaBednHeo 3asHadac B.B. Kopont, - rpy0o nopymiye ocHOBM XPUCTHAH-
CBKOI pelliriii e TpAMMUM BTPYYAHHAM JepXaBH ¥ clipaei Oepkei [7, ¢ 115].

[MoTpiGHo 3BepHYTH yBary Ha Te, LIO BITNOBIIHO A0 cT. 3 3akoHy YKpal-
Hit "[Tpo ceoBony coBicTi Ta penirifili opradizani’” HixTo (MpHYOMY He BKaza-
HO AOOHMX BMHATKIB, ¥ TOMY 4YMCI W Komu ocoda 3BiMbHeHa Big oOOB A3Ky
s0epiraTi TacMHUILK CIIOBINI) He Mae NPaBa BMMaraTi Bill CBALICHHOCTYKITe-
TiB BIJOMOCTe, AKI OTpMMaHI HUMH I Yac CIoBial BIpyRodHX.
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TakumM YHHOM, iCHY€ CYIIepeuHICTE Ta HeY3rOmKeHICTE MK BiIITOBiTHHM
nonoxendaM KIIK ta ¢t. 3 3akony Ykpainu "[1Ipo ceobony coBicTi Ta pemirif-
Hi opraHizauii". OcKiTeKH 3a3HaueHUM 3aKOH Oye IPHMAHATHEA [i3HIle, TO,
BIOMOBIOHO, caMe WOoMY W C/Ii7, HagasaT nepesary. ToMy, AK BHMIAETHCA, HABITh
AKIIO CBALIeHHWK Gye 3BiTbHeHM Bin, oboB A3ky 30epiraTH BiONOBIIHY TaeM-
HUIIO THM, XTO MOMY CHOBIABCA, aflle BiH BBAXKae, IO PO3TONOLICHHA 3a3Ha-
ueHO! iHdoOpMallii cylepeunTHMe HAOTO CYMITiHHIO, MOPAlBHOMY OG0B A3KY
nepen borom, To BiH He MOXe ByTH ODPHTATHYTHA OO KPMMiHATEHOL BiLIOBI-
JanvHocTi 3a 1. 385 KK Yipainn [IpoTe aKo cBALIEHHOCTYAUTENb 32 TAKHX
VYMOB BCe-TaKi BUPILIUTE TJaBaTH IOKA3AHHHA, TO, Fadakw, BOHKM INOBUMHHI GyTH
BH3HAaHI JOMYCTUMUMM TOKa3aMIL

Ha nincraei emneeuknageHoro nponoHyk: 1) 3 m1 4.1 cr. 69 KIIK
VKpaiHu BUKTIRYHTH CIOBO "CBAILIGHHOCTYKUTEAR”; 2) HAaTOMICTE BHUKIacTH
4. 2 ¢T. 6% nroro Kopekey y Takin pemaknil: "He moxyTe Oes ix sromu 8yt
JOMWUTaHI AK CBiTKM: a} ocolu, AKI MaloTh NPaBo JHINOMATIYHOI HeqoTopKa-
HOCTI, a TaKOX MNPeICTaBHMKKM OUIIMTOMarMYHMX MPeACTaBHULTE - $e3 3romu
JUINIOMaTHYHOTO NpedcTaBHUILTES; B) CBALIeHHOCTYKHTeNl — 3 IIPUBOILY TOTO,
o iM JoBipeHo ado CTAIo BiTOMO MpH 30ificHeHH] nmpodpecifHol OignbHOCTI
AKIIO BOHI He 3BilbHeHi Bin 0808 A3ky 30epiraTi Taky TacMHMLIIO 0coGo, o
JoBipuTa IM Taki BiDOMOCTI.
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C. 0. latanwk

HayaTbHMK ['0MoBHOTO YIIpaBTiHHA ICTMIII

y Mumonaiecekivt 06macTi, sacmyxeHMI IOpUCT YKpaiHm
{(Taaobne yhpafatnna ocmuigl y Musoagificertit ofuwomi, Vipatna)

ITPOBJIEMM 3ABE3IEYEHHA PEAJII3ALIT
KOHCTUTYIHIMHOI'O MMPABA TPOMANAHMHA HA BE2OITTIATHY
MPABOBY JOTIOMOTY B KPUMIHAJIBHOMY INMPOLIECI

OGpaBIii IITAX OeMOKPAaTHYHOIO POBMTKY i 3aKPillMBLId He B KoHcTH-
Tynil 1996 poky, YKpaiHa nocita rifHe Micle cepell, €BpolelcbKHX JepKaB 9K
NoBHONpaBHMA 4ieH Pagu €epony, 1mM 3acBigYiwia cBoE NparHeHHa 5yayea-
TH BIacHe MafOYTHE Ha 3acaflax BePXOBEHCTBa MpaBa, MPOMalgHCBKOTO CYCITi-
TBCTBA | IPUHILMIE CIIPABKHBOT MeMOKpaTil. [oNMoBHUM 3aBTaHHAM O pAKaBH €
3aXMCT Hpak Ta cBoBOI, MOOMHMY, TX yTBepIKeHHA Ta 3abeznedenns. YactiHa 2
ctarTi 3 Koncrurynii Vkpainu sasHavac: "[lpaea i ceofonu MogMHK Ta ix ra-
PAHTIl BUSHAYAIOTE 3MICT i CNIPAMOBAHICTD JidnbHOCTI DepXkaeu. Jepxapa Bid-
HOBiTac neped AIGIHMHCIO 3a CBOC OIAIbHICTE".

Crarra 59 Koncrurynii Ykpainn nepegfauac, [0 KOKHOMY FapaHTYeThb-
€4 MpaBo Ha MPaBOBY JOMOMOTY, AKA HalacThed OesONNATHO ¥ BUIIAIKAX Ile-
penbaveHmx 3aKoHOM. [apaHTYBaHHA KOKHOMY IIpaBa Ha MPABOBY TOIOMOTY
B KOHTEKCTi BMILEe3radaHMX 4acTMHM OPYroi craTri 3, crarri 5% KoHcrurynii
YKpalHi DOKTadaE Ha Jeprkasy BIONoBigHI 000 S3KH CTOCOBHO 3abe3ne1eHHs
0cobH MPaBOBOK LOIOMOr0K HANEKHOTO piBHA. Taki oB0B 93KH 3YMOBIIOTE
HeobxiIHICTh BMSHAUeHHA B 3aKOHax YKpalHu Ta iHIIMX NpapoBHMX aKTax Io-
PAOKY, YMOB i criocoBis HanaHH4 Takoi gonoMorn [12; 3].

KpiM Toro, peamizauia mpx rapaHTiii € He TiTbKM KOHCTMTYILIFIHO-
NpaBoBHM O0OB A3KOM Jeprkabi, ane ¥ JOTPHMaHHAM B3ATHX Ha ceGe MbKHa-
POIHO-TIPaBOBKX 30008 43aHE BiNIMOBITHO M0 MONOKeHs 3aralbHOL DeKTapartii
npas aOMHK 1948 poky, y crarTi 10 AKol migKpecneHo PiBHICTE ycix miogen
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Nepen 3aKOHOM Ta iX Npaeo OyTH saxUIleHMMM sakoHoM [8; 40]; Konsenmii
Mpo 3axMCT Npas TOOMHM | OCHOBHIX cBoborn, 193) poKy, e HarololyeThed,
IO KOXKeH, 9ii Mpaea i ceoBony, BUKIadeHi y Uil KoHeeHIIIl, NOpYLIYIOTECH,
Ma€ MpaB0 Ha edPeKTMBHHMI 3aci0 MpaBOBOrO 3aXHCTY ¥ BITNOBITHOMY Hallio-
HanbeHOMY oprai [§ 542]; MikHapogHOro makTy npo rpoMaisHceKi i momi-
TH4HI npaBa 1966 poky, AKMMA 30008 A3aB yc OepxabH, 1o Opamu y4acTb y
BrazaHOMY [lakTi, saBesneunrn Gyae-akinn ocobi, npasa Ta ceoBomu ko mo-
PyLIeHi, 0 BM3HaHi JaHuM [TakToM, echeKTHBHIMA 3acib MpaBOBOTO 3aXMCTY, a
TakoAK 3abesmevnT, OO Npase Ha NPaBOBMT 3axUCT 414 Oyap-saKol ocobu,
dka MoTpelye TAKOTo 3aXMCTY, BCTAHOBTIOBATACY KOMIIETEHTHHMMM CYIOBOLK),
aIMiHICTpaTHBHOIC alo 3aKOHOTABIOK BIafole abo OyOb-AKHMM IHIOHMM KOM-
MeTeHTHMM OPTaHOM, IO epeddadacThed NPaBOBOK CHMCTEMOK) OepKaBl, Ta
POSBUBATH MOAUTMBOCTI CYOOBOTO 3aXUCTY [8; 34]; Ta in.

Cr. 6 KoHBeHLIT PO 3axUCT Npab i 0CHOBHHMX CBOOOT TIYMauMTh [PaBo
OOBUHYBAUSHOTO Ha 3axXWUCT AK BAAIHMBY TApaHTIo CHpaBelIMBOrO MpoLecy.
3rigHo 3 micro HOpMOK oOBMHyBavYeHa y BYMHeHHI 3moumHy ocoba 30KpeMa
Mag Take Npaeo: saxHIlaTH cefe ocoBMCTO Y BUKOPHCTOBYBATH NPABOBY 10-
MOMOTY 3aXMCHMKa Ha CBifl BnacHuT BHGIp abo - AKIe y Hel BiOcyTHI AocTaTHI
KOLITIH TJIA OIUTAaTH MPABOBOT TOMOMOTH 3axMCHHMKA - OOepPKyBaTi TaKy OONo-
MOy 0esoIIaTHO, KOMM LBOTO BUMAaraiTh iHTepecH Hpapocyndsd. Todro y
NYHKTi 3 cTaTTi & KoHBeHIl ieTEA caMe MMPo HATAHHA MPaBoBOl TOMOMOTTH,
a He IpC HATAHHA 3aXUCHMKa, OCKIMBKM, CaMa IO CODi yuacTh 3axXHMCHMKa ¥
crpasi Oes peanizallii HMM CBOIX IIPaB He JyKe KOPHCHa MA 3aBesnedeHHd
3aXMCTY iHTepecis OBBMHYBAYEHOTO Ta 3MillHEHHd 3aKOHHOCTI. Peamisaiig
Mpab oOBMHYBa1eHOTO BIIOYBACTRCA caMe 4epes IPH3MY N poLlecyanbHOl JiAnb-
HOCTI 3aXMCHHEKR,

Bignosigto oo cratTi 44 KIIK YEpaiHm AK 5axMCHMKM OONYCKaXThCT
ocoBH, AKi MalOTh CBITOLTEO PO MPaBO Ha 3aHATTA alBOKATCEKOK TiATBHICTIO
B YKpaiti Ta inm dgaxieni y ranysi npasa, AKi 32 5aKOHOM MalOTh HPaBo Ha
HaTaHHA [PaBOBOi JOMOMOTH 0COGHCTO YU 3a JOPYUEHHAM KPHIMIHOT 0coBH.
Y Bumagkax i nmopanky, rnepentaueHux IuM KomekcoM, AK 3axXHMCHHMKH JOYC-
KalTecd OMskKi pogidi o8BHHYBAYEHOTO, MNCYAHOTO, 3acyIKeHOro, BUIIpa-
BIAHOTO, HOTO OMIKYHI aB0 MiKITyBATBHUKI.

€BPONeRCHKUI CY, 3 PaB MIOOMHY, Cepel] BCTAHOBMIEeHUX HHMM CTaHOap-
TiB KPUMIHATEHOTO MPOLECY, MPAaBO Ha OTPHMMaHHA 3axXHCTY BBAKAE OMHMM 3
OCHOBOIIOTICOZKHIX MpaB O0BMHYBaYeHOTO MPH PO3CTIOYEAHHI I cyOooBoMy po3-
DAl KPUMIHATBHOT cripaei. CIil sasHauMTH, 10 B OCHOBHOMY 3aKOHi YEpa-
IHM TAaKOXK 3aKpillieHo | NpaBo Ha 3axucT NiJo3ploBaHoro, ob0BMHYBAYeHOTO,
HincygHoro (4. 2 cT. 63), i BM3HaUYeHO OCHOBHMM NPHHIMIOM CYTOYHMHCTEA
zabesnedyeHHA OOBMHY Ba1eHOMY ITpaBa Ha 3axucT (I 6 4. 3 cT. 129).
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OxpiM Tore, y crarri 62 Koncrmrynil YKpalHM 3akpinfieHo NpHMHIWI
MpesyMIil HeBUHYBaTOCTI, BIONOBIIHO OO SKOTC 0co0a BBAAKAEThCA HeBHMHYBa-
TOI0 ¥ BUMHeHHI JMOUMHY | He MOke O¥TH mifgaHa KpHMiHATBHOMY NOKapaH-
HIO, JOKM Ti BHMHY He Dyle J0BedeHO B 3aKOHHOMY IOPAAKY, I BCTAHOBIEHO
oBBMHYBaTBHUM BMpOKoM cyady. HixTo He 5060B'M3aHM DOBOMUTH CBOIC He-
BHMHYBATICTh ¥ BUMHEHHI 3ToUHHy. KOHCTUTYLIfiHI npHHIMIN 3a0e3neteHHA
MOO3PIOBAHOMY, OOBMHYBAUeHOMY, MIACYIHOMY NpaBa Ha 3axUCT i Mpe3yMIl-
Uil HeBMHYBATOCTI € BAAKTHBOIO TapaHTicK Of €KTMBHOTO pO3CIiOyBaHHA 1 Cy-
JOBOTO pO3INAOY CHpPaBu Ta 3anoOiraHHA IPHWTATHEHHIO 00 KpUMiHAMLHOI
BiOITOBITANEHOCTI HeBHHMX OCi0.

OcKiTbKK cTOpOHM OOBMHYBAUeHHA 1 3aXMCTY BiOCTORIOTh KOAHA CBOKY
MO3HMILIIO, CBiM DpoLlecyanbHHN iHTepec, KPMMIHATBHUI Npolec HabyBac sMa-
TaTbHOTO XapakTepy, IO 3ade3leuye nosHe, beebiune i 00'e¢kTHMBHe HOCTi-
JKeHHd Beix O0cTaBUH CHOpaBK Ta i NpaBiibHe, 3 BPaXyBaHHAM 3aKOHHUX
iHTepecie cToOpiH, BUpilleHHs. BinnosinHo go crarti 129 Koncrurynii Ykpai-
HI, 3MATranbHICTE CTOpPiH Ta cBodoNa B HaTaHHI HMMM CyOy CBOIX TDOKA3iB i
JOBeleHHI Tepell CyOOM IX NepPeKCHTHBOCTI - € OIHICIO 3 OCHOBHMX 3acall, Cy-
JOYMHCTEA.

OOeuHYBauYeHUA 3aiHTepecOBaHMA B TOMY, 100 He ByTH NPUTATHYTHM
10 KpMMiHaTEHOT BIOMOBITaNBHOCTI i 3acyIKeHUM, AKIILO BiH € HeBHHHIM, aBo
3a BiTeIll TEKKUA 3TOUMH, HDK TOW, AKMMA JiCHO BUMHKE; (e3 BCTAHOBIeHUX
3aKOHOM [fICTaR NiMOaHMM apellTy Ta iHIOMM 3axOdaM IIPOIecyalbHOro
OPUMYCY DiMHaHUM HeCHpaBelIMBOMY MOKAPaHHIO, TOBTO TakKoMy, AKe IPH-
sHaueHo Be3 BpaxyBaHHS XapakTepy i CTyNeHH CYCHineHO! He(esneuHoOCTi
BUMHEHOTO 3/I0YHHY, 0co0H BMHHOIO W 00CTaBUH CIPaBH, 9Ki NOM 4KIIYIOTEH
ui OBTEAYIOTE BIINOBIIATEHICTE; OOMeXeHIUM ¥ IPaBax, HATAHMX 3aKOHOM;
106 Oyna HaolaHa MOKIIHBICTE pealizyBaTi Li Mpaea i 6y 3abesnededi foro
ocobucTi i MafiHOBL Npaea. Lle - 3akoHHI iHTepecn oSBHMHYBAYeHOTO, BOHM €
CKTIaJOBUMI TOTO IpaBa Ha 3aXMCT ¥ KPUMiHANBHOMY Mpoleci. [Topyinenns
MpaBa Ha 3aXMCT 3aBKIM 03HAUAE iCTOTHe MOPYIIEHHA BUMOr KPUMiHaTbHO-
MPOLeCyalbHOTO 3aKOHY i € OHICK 3 HaliGUBII MO peHMX iACTaB 1714 CKa-
CYyBaHHA BUPOKiB alo iHIIX pillleHb ¥ CIIpasi.

Hepkaea noBlHHa 3a8e3edlTH HATEXHY MIPaBOBY HOMOMOTY BCiM, XTO
He MOXKe 3aXHCTHTH cele caMoTy kKK, Peanizalig npaea Ha npaeoBy DOIOMOTY
He TilBKM CIPUAE TPaBOMipHOMY 30iACHEHHKD OCcOG0K CBOTX MpaB i ceoBom, a
W, Hacamiepel, CNpAMOBAHa Ha MONepelLKkeHHA MOATUBUX IOPYIIeHb 1K
He3aKOHHMX 00MeKeHb IPaE i ceobom, MoTuHH i rpoMagAaHiHa 3 GOKy opraHis
Jep:KaBHOT BIadM, OPpraHiB MiCLIeBOTO CaMOBPANYBaHH4, X MOCATOBMX i CTyX-
Gosux ocid.

Ane Ha JaHMA 4acC Le IPaBo peali3yeThca JIMIIe Yepes MexaHisMM CTaT-
Tert 21, 44-48 Ta 93 KpuMinaneHo-npollecyanbHOTC KOOeKCY YKpaiHM, OTxe,
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pelrTa ocid 3aTUIIAKOTECA 11032 Me)KaM i 3a3HaueHO! rapaHTil, & 3HAYMTh, BOHK
nosbapneHi pealbHOTO OOCTYNY oo npasocygdd. [lpaso Ha "GeskoirrosHoro"
3aXMCHHKA, AK MMPaBuiIo, OOMeKYEThCa BHITaKaMH, IepepaxoBaHUMK B CTal-
Ti 45 KpmMinanbHo-nponecyanbHOTO Komekcy. MoxnuBicTe npusHa1eHH:
3axMCHHMKA ¥ BUNIAAKaX, IO He NepenbaveHi MOMOKeHHAMM CTATTi 45, J0M0B-
HeHa nyHKTOM 2 wacTuHu 4 cratTi 47 KIIK, ge sasHauaereca, mo ocoba, AKa
NpPOBATWTE OiSHAHHA, CTIUHA IM CYO MOAYTE ITPUIHAYMTH 3aXUCHUKA ¥ pasi,
AKILIO MiJO3PIOBAHUA, OOBMHYBaYeHMH, NIOCYOIHMIA Oakae 3alpOCHTH 3axuc-
HHKa, ale 3a BUICYTHICTIO KOLUTIB 9U 3 IHIIMX 00" €KTMBHIX NPIYHUH He MOoke
Hboro 3poiuTH. OMHAK 3aKOHOTABCTEO, IO Perylosao 6 NOpAToK 3BiTbHeH-
HA oGBHMHYBa1YBAaHOTO Bill BIAIKOOYBaHHA NOCTYT afBokaTa, 1 1Tkl KpuTepil
BHM3HAYeHHA "ManosabesneveHOCTI” o0BHHYBaTyBaHOTO BiOcyTHI. YTuHHe cori-
anbHe 3aKOHOMABCTBO He MICTUTh IIOHATTA "ManosabesneyeHa ocoba" Ta BHKO-
pHCcTOBYE TepMiH "ManosadesnedeHa ciM'g" i BIONOBIDHO BiM3HAYaE T Manosale-
MEULHICTE BUXOOAYM 3 PiBHS CcepelHbOMICIUYHOTO CYKYHNHOTO moxony. Haxe
MUTaHHA TeX HeoOximHO BpaxyBaTH i 3aKOHOTABYO NepenBSauuTH MPOLelypy
BH3HAUeHHA JOXOTIB 0co0u, AKa NpeTeHOye Ha OTpPMMaHHA Oe30IVIaTHOI 10
roMorH, Be3 ypaxyBaHHA JOXOMIB iHIITMX YleHis Ti ciM'L

Omara mpali afBOKaTiB 3 HANAHHA IPOMATAHAM IPaBOBO TOMOMOTH B
KpHMIiHATBHMX clpaBax (BiInoeiTHO 00 3akoHy YkpaiHu "TIpo agsokarypy"
BiT 19.12.1992 poky Ta nocraHoeu KaSinery MinicTpie Yipaiau sin 14 Tpaeng
1999 p. Ne 821 "Ipo sateepoxenns [NopAanky omnari npalli anBoKaTis 3 Ha-
IaHH4 I'pOMalgHaM MPaBoBol TOMOMOTH B KPUMiHATBEHIX CIIPaBax 3a paXyHOK
HOepekabi") 3MiACHIOETECT 34 PaXYHOK OepkaBHOTO BromkeTy B posMipi 2,5% Bin
MiHiManbHO! 3apo0iTHO! ITATH 3a OMHY romuHy. Crid 3eepHYTH YBary i Ha Te,
mwo sinnoeigHo Ao IMopanky omnaru poboTH ameokaris, [NTonoxeHHa npo no-
PATOK ONMNIAaTH PoBoTH alBoOKATiB ¥ HeBHMX BUIAIKAX BUTPaTH IO HATAaHHIO
FOPUIMUHOL IOTOMOTH MOXYTh GYTH 3TOMOM CTArHeHi 3 O0BHMHYBAY yBaHOTO, 32
YMOBM yxBaleHHd OOBUHYBaNBHOTO BUPOKY. Ll HOopMa cymepeuuTs mono-
HeHHsM cTaTTi 6 KoHeeHLil, o He NepenBadac HaCTYIHOIO CTATHEHHA 3 00-
BHMHYBauyBAHOTO KOLIUTIB Ha OILTTATY IIOCTIYT alBOKATA.

3po3yMino, WO 3a YMOBM HU3BKOIT OIUIATH Hpalli, A0BOKATIE He HAITO Li-
KABHTE Y4acTh ¥ CIIPaBax 3a IPHM3HAYeHHIM i BOHM OcOGIHMBO He MepefiMaKTE-
cd 1 pesyneraTamMi. Lo OyMKy DiOTBepIKye aHalis BUHeCeHMX BMPOKIB ¥
KpMMiHaTBbHIMX CIIPaBaX, AKi MPOBATMIMCA 32 YYACTIO aOBOKATA 32 NpH3HA-
YeHHAM, 1€ BiCOTOK OOBMHYBaTBHUX 3HAYHO MepPeBULIy< BUIIPABIOBY BAIbHI.

Hepkaba MOBMHHA TaKMM UMHOM OpraHi3yBaTH HalaHHA Oe3OIUTaTHOL
NpaBoBoi JONOMOTH, 100 AIBOKATH 32 MPH3HAYEeHHAM BMEKOPUCTOBYBATM BC
oBcTaBrHY, K BMIPaBIOBYIOTH Mif3axMCHOro abo HOoM AKIIYIOTh HOTO Bimmo-
BiganbHICTS. ¥V iHIIOMy pasi popManbHe NpH3HAYSHHS 3aXHCHHMKa He € BHMKO-
HAHHAM FIOTO KOHCTUTYILiFIHOTO OOOB SI3KY.

284



BICHHMEK
JlyranceKOro AepaKaBHOrO YHIBEPCUTETY BHYTpilHix arpas iveni E.O. [limopenka
CnenianeHME BHOYCK Ne 5-2011

3akoHOmABCTBOM YKpPaiHK NependaueHO HaaHHA OIUIATHOT i Gesomnar-
HOI IpaBoBOl JOMOMOTH, ane, AK MOKa3ye 3aKoHOHaBYa NpaKTHKa TakKux Jep-
#ab Ak Anrnida, ®pannig, Himeuunna, SesonnarHa npaeosa TOMIOMOTa B CBOO
4epry Moie BUCTYNATH ¥ popMi NOBHICTIO Ge30MnaTHOI i JoMoMori 3a moMip-
HY IIIaTy.

Crarreto 6 3akony PecriyOniku Benapyce "l[1po anpokatypy" Big 15 yeps-
Hg 1993 poky nepenBadeHo MOANMBICTE Ge30ITaTHOTO HalaHHSA KPUIMUHO!
JOMoMOTH B cydax | iHcTaHLI y clipaBax, OB 93aHIX 3 TPYOOBHMME IPaBORi/I-
HOCHMHAaMH, TIPO CTATHOHHA AMiMeHTiB, o BITILIKOIYBaHHA LIKOTH, IO HaHe-
CeHa B PesyIIETaTi KalilTBa UM iHLIOro YIIKOMKeHHH 300PO0E 4, OB 93aHoro 3
pobotoro, a Takox iHeanigaM I Ta Il rpyn. Crig nigkpecnuTy, LIo onnara npa-
Ui anpokaTa BiIOYBAcTLCA B HAHOMY BMIIAOKY He 3a PaxyYHOK Jdepkabl, a 3a
paxyHOK 3acobie Komneril {cT. BuIesragaHore 26 3akoHy). LIuM ke 3axoHoM
CTaTTek) 14 permaMeHTOBaHO 3aleseueHHA 3aXUCTY ¥ KPHMiHATBHMX CIIPaBax
3a NpU3HAYeHHAM OpPTraHiB OiSHAHHA, TOCYI0BOTO CHACTEA Ta Cydy, IO CIpa-
BaM ©Cil, AKi 3BIIbHeHI ¥ BCTAHOBISHOMY NOPAOKY Bif, ONIaTH FOPHIMYHOL
JOTIOMOTH, & TAKOXK Bes0NTaTHe HATAHHA iHIIMX PHIHYHIX TOCIYT.

IIpaBo Ha NpaBoOBY OONOMOTY — 1€ TapaHTOBAHa Tep/KaBOK0 MOAUIMBICTD
KOXHOT 0coBM OTPUMATH Taky OoloMmory B oBcasi Ta dopmax, BI3HAYEHMX
Hele, abo Ty, AKY BOHa MOTpeOye HesalekHO Bif, XapakTepy IpaBoBiJHOCHH
ocoBu 3 iHmMMK cyd’ekTaMu npasa. Kepyoumcs cratrero 64 KoHerurymii
VKpainu, Aka HaromnoLys, o KOHCTHTYILIFHe [MpaBo MIOIMHY | rpoMagaHUHa
He Moxke GyTH 00MexeHo, poOHMMO BHUCHOBOK, IO MPaBo KOXKHOTO Ha IIPABOBY
JOTOMOTY TakOX ¥ XKOTHOMY BUIIAOKY He Moxe ByTH olMexeHo. BinnosinHo
Ao OcHOBHOTO 3akoHY YKpailHM NoNoAkeHHA "KOAeH Mac NPaBo Ha IIPaBOBY
JOMOMOTY" € HOPMOK IPAMOL [Iif, i HABiTe 3a YMOBH, SKILIO Le MPaBo He Ile-
penCaveHe BIANOBIDHMMHM 3aKOHAMM UM iHIIMMM IIPaBOBMMM aKTaMHM, ocoba
He MoxKe OyTi oBMerkeHa y 110T0 pealisalii.

Ha cporopnimmivt meHs B YKpaini BincyTHiN edeKTHBHUF MexaHi3M pea-
nisallii IpaBa Ha HANEKHUMA MPaBOBMI 3aXMCT, a 0cobmueo v dopmi Besomnar-
HoI MpaBoBol JornoMori. CaMe TOMY, IV pO3INAAY NHUTaHb, IO NOB A3aHi i3
zaBesneueHHAM rpoMaidH BesONNaTHOK NPaBOBOK NONOMOTOK, Hp MiHic-
TepCTB KCTHILET YEpalHi cTsopeHo Pany 3 koopnuHauii pechopmu Gesomnar-
HOI IIpPaBoBOl JONOMOTY, AKa BXKe ChOrOHI Mae IeBHI 3000YTKHM ¥ HalpPAMKY
BIPOBaKeHH CHCTeMM HadaHHA Ge30IUTaTHOT MpaBoBol DomoMori. Le i pos-
pobnetins npoexty KoHuennii ¢hopMysaHH crcTeMu Ge30IIaTHOI NpaBoBoi
JoroMoTi B YKpaiHi, cxpaneHol Ykazom [pesunenta YipaiHu eig, 9 depsHS
2006 poky; 1 peanizallia NUTOTHHMX NPOKTiB IOOO CTBOPeHHA eKkcIepuMeHTanb-
HUX LUeHTPiB 3 HalaHHA (es0MIaTHOL MpaBoBOl JOMOMOTY; po3podiieHHs pa-
30M i3 mpegcTasHMKkaMy MinicTeperea ocsiTit i Hayky, MibkHapomHoro doHmy
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"BimponxeHHd” Ta Acolliallii OPHMOIMYHNX KTiHIK ¥ ckTani Mixeimomuoi poBo-
4Ol rpynu IpoekTy TUIMOBOrC NOMOKeHHA NP0 KPUANYHY KIIHIKY BUILIOIO
HaBUANBHOTO 3aKTany YKpaiHH, L0 3aTBepIbKeHO HaKasoM MiHicTrepersa ocei-
TH 1 HayK#H BT 3 cepninaa 2006 poky 3a Ne 392,

JocTimAyou CHTYaLIK B AePKaBi 3 JAHOTO MMMTAHHA MOXHA CTBePIKY-
BaTH, IO HagaHHA Oe30IaTHOI MpaBoBol JONMOMOTH B YKpaiHi MOATHBO. [
HeoBxigHicTe HamaHHg Ge30IITATHO! TPpaBOBOI LOMOMOTH CbOTOIHI CTOTTh Ly Ke
rocTpo. ITpaeoBiil 3axMCT YKPaiHCEKIX IPOMaldH Hapasi yeKTaaHeHU BiOcy-
THICTIO 3aKOHOOABYOro BUSHAUYLHHA MMMTAHE LIOMO HanaHHA Oe30IIaTHOL npa-
BOBOT JOMOMOTH. X0ua, 9K BXKe 3a3Havalocd Bille, IPaBo Ha TaKy JOIOMOTY ¥
BHIIAIKAX, HepenlaueH X 3aKOHOM, 3aleKaposaHe B KoHcTHTy il

[Mpasoea gonoMora Mae GaraTo acrlekTie, BOHa MOKe GYTH PisHOIO 3a 3Mi-
cToM, 00cAroM Ta dpopMamu. [TpemMeToM HagaHHA NPaBOBOl JONOMOTH MOXKe
Byt Byob-dka OiATeHicTE dhisiunaci ocobu no sabeslledeHHK CBOTX MPaB B
CHCTeMi BcepenMHi Jepkabi Ta nosa il MexaMi. Lle moxe OyTi. gomomora B
cydax (B Mexax KOHCTMTYLIFIHOTO, IMBINBHOIC, IOCNoTapChKoTo, agMiHicTpa-
TMBHOTO, KPUMiHANBHOTO Npolecie), B OpraHax AisHAHHA i DOCYA0BOTO CTTICT-
Ba, OpraHax, LIO 3OiFICHIOITE OMepaTMBHO-POSIIYKOBY AISMBHICTE, IHIIMX Op-
raHax OepXkaBHOI BIadW Ta OPTaHax MicLeBoTO caMoOBpAdyBaHHA. Hamanng
KOHCYNbTallil, pos scHeHHA, CKIagdeHHA MO3OBIB 1 3BepHeHb, JOBIOOK, 3aAEB,
CKapr, 3LificHeHHA NpelcTaBHMLITBA, 30KpeMa B CyIax Ta iHILIMX OepiKaBHMX
OpraHax, 3ax¥CT Bif, 0OBMHYBaYeHHA - L Bee € OPMU IPABOBOI JONOMOTH,
Lo MOXe GYTH HalaHa ¥ KpMMiHansHOMY Ipolleci. Bubip dopmit Ta cy®'ekTa
HaTaHHA Tako! JOMOMOTH 3aleXHTh Bil Boti ocobu, dka Baxkae Tl OTPUMATH.
[Tpu npoMy 3aKOH HarofoLIye, LIO ¥ NeBHMX BHIIagKax BIONOBITHI Oep/KaBHI
opraiu 30808 93aHi 3a0esneunT HagdaHHA HeoOxiTHOI MPaBOBOI TONOMOTH
BHM3HAYSHHMM KaTeropiaM oci0 (3 MeToIo 3axMCTy IpaB i ceobod OiTel, HeloB-
HOMiTHiX BaTEKIB Ta A4 3aXMCTY Bill 0OBHMHYBaYeHHS).

Buxomaui 3 BUMILIEBMKIaNeHOTo, AOUITEHIM € 3aKPIIMTH Ha 3aKOHOOaE-
YOMY PIBHI LIMPOKe POSYMIHHA MpaBoBoi TOMOMOTH, 3riTHO 3 4KMM TaKO
JoMoMOTor OyAyTh BHM3HABATHCA OyOb-AKI Iil, 1Mo CopAMOBaHI Ha peanizaniio i
3aXMCT Mpae, cBoBoI Ta 3aKOHHMX iHTepecie ocodn, IO 3BePTacThCd 3a TONO-
MOTOO, Ta fAKi MalOTh BiONOBIOATH BH3HaYeHWM IPHHIMIAM X HalaHHA, Ma-
I0Th NPABOBMI 3MICT, BIMHAKOTHCA BH3HAUeHHMY B 3aKOHI KpanidyikoBaHMu
cy®’exTaMm.

Hocein BnpoBakeHHA CHCTeMi Oe30IIIaTHOI MpaBoBoi JOMOMOTH CBil-
YUTh NPO BUKOPUCTAHHA ¥ BiMBLIOCTI depiKab ONd Bi3HaYeHHA KOTa cy® exTie
OTPUMAHHA Ge3KOIITOBHIMX MPABOBHX MOCTYT PiHAHCOBOTO KpHTepin. nHHe
coljafibHe 3aKOHOMABCTBO He MICTHTE IOHATTA “ManozabesneueHa ocofa” Ta
BHKOPHCTOBYE TepMiH "Mancsabesnedena ciM'a" i BIINOBITHO BH3Havac 1 Ma-
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nozafesneueHicTE BUXOOAYM 3 PiBHA CepelHBOMICAUHOIO CYKYIIHOTO JTOXOLY.
HaHe nHTaHHA Tex HeoOXiOHO BpaxyBaTH | 3aKOHOOABYC MepedlauMTH Mpo-
Hedypy Bi3HaYeHH4 Joxonie ocoBH, dka IpeTeHOy< Ha OTPUMAaHHA Ge3omnar-
HOI J01noMoTH, §e3 ypaxyBaHHA JOX0MiE IHILMX WIeHiB T ciM'T

§ keitHg 2008 poky [MpesugenToM YkpaiHu saTeepoxeHo KoHnenumiro
pedpopMyBaHHA KpuMiHaneHO! IoCcTULIl VKpaiHy, ska nmependadae Heobxim-
HiCTh 3aBepllleHHd CTaHOBTeHHA alBOKATYPHM AK HesalekHO! CaMOBPATHOIL
opraHizallii, 1o 30ificHIoe (PYHKIIIIO 3aXUCTY ¥ KPUMiHATEHOMY I pOBaKeHHI,
a Takok peantizanio Konnenmil dropmysaHHA cvcTeMi Ge30MmaTHOL MPaBoBol
JoroMorit B YKpaiHi, cxeaneHol Ykazom [pesunenta YipaifHu eig 9 depsHA
2006 poky, AKa nependadac CTBOPeHH:A 3acad O1A BIPOBAIASHHA OepAaBHOL
CHCTeMM TOCTYIHO! Ta 9KICHO! MPaBoBOT TOMOMOTH, KoTpa 6 Bignoeitana mno-
TpebaM CycminepcTBa. 3 MeToR peanizallil nonokeHs obox KoHuenif seqeTses
pebora monoe moolpalloBaHHA 3akoHoNpoekTie "[po GesonnaTtHy mpasoey
JornoMory” Ta "Tlpo agBokaTChKy OiANbHICTE”, AKi, Oe3CYMHIBHO, MalOTh OyTH
y3romkeHl MUK cobolo, B ToMy 4MCT B YacTHHI HagaHHA agpokaTypoio Geso-
IITATHO! NpaBoBoi JOMOMOTH HaceleHHK, MPUYOMY He TilBKM B KPUMiHATE-
HHX CIIpaBax, a M b iHIIMX BUNagKax, AK nepegtaterHo Koncruryniero.

Joku AOyTE DOLIYKK 3aKOHOTABYO 3aKpillleHux crocobis HamaHHA Ipo-
MagAaHaMm GezonnaTHol mpaposol gonomory, Minictepereo wocTmuii Yipainu
CBOTOMHI 3MiMCHIOE NOTYKHY poJSOTY Y JAHOMY HANPAMKY, THM CaMMM Oag
MOAUTUBICTE peani3yBaT CBOE KOHCTUTYLIIFIHe NpaBo MpedcTaBHUKaM MaIo3a-
GeaneueHUX BePCTE HAacelleHHd, a caMe: BMHaXOOMTE MOXKITHEICT: HamaeaTH 1i
A XOM OPTaHizallil BUISHHMX IPOMaNcEKIX ITPHIAMaieHb, poGOTH IOPUIMYHIX
KIiHIK.

3euuatino, pedopMyBaHHd cHcTeMl $e30MIAaTHO! IPaBOBOL MOMOMOTH
noTpedy< 4acy, HAKONMMYeHHA Ta y3aralbHeHHA JOCBiOy aHanoTivHol OisnbHO-
CTi 3allpoBaBKeHO! ¥ iHIIMX JepkaBax CTOCOBHO HalaHH4 0e30IUIaTHO IIPaBo-
Bol Jonomory. 3abesnedeHHA Npas Ta 3aKOHHUX IHTepeciB MiTospIoBaHOro,
OBBUHYBAYeHOIO, MACYTHOTO IOBMHHO BINIOBIIATH AK iHTepecaM 3asHaueHH X
0ci0, Tax i iHTepecaM cycHinbeTEa B UimoMy. [apaHTia saxucTy ¥ KpuMiHanbHIN
CrIpaBi - e € TOH MiHIMaNBHMI O8CAT IPaBOBOT JOIOMOTH, IO JepsKaBa ¥ pasi
HeoBxiTHOCTI NOBMHHA 3aBe3IedMTi,

§ xpiTHa 2008 poky [lpesugenToM YEKpaiHu saTeepiixeHc KoHumenmino
pecdropMyBaHHA KpMMiHATBHOL IOCTHLET YKpaiHu, dka Nependadac HeoOxid-
HICTh 3aBeplIeHHA CTAHOBIEHHA agBOKaTYpPH fAK HesalnexHO! caMOBpAIHOI
opraHizaliii, o 30ificHIOe PYHKLIO 3aXUCTY ¥ KPMMiHATEHOMY IPOBaKeHHI,
a TakoK peatizalito Konmenuii popMysaHHA crcTeMu Be30maTHOI NpaBoBol
JoroMoTi B YKpaiHi, cxpaneHol Ykazom [pesunenta YipaiHu eig, 9 depsHS
2006 poky, AKa nependadac CTBOPeHH:A 3acad OMA BIPOBAIASHHA OepAaBHOL
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CHCTEMH OOCTYITHO! Ta 4KiCHO! IPpaBoBOl JOIMOMOTH, KoTpa B eifnoeitama mo-
TpebaM CycninepcTBa. 3 MeToR peanizallil nonokeHs obox KoHLenif segeTses
pebora monoe DoolpalloBaHHA sakoHONpoekTie "[po GesonnaTtHy mpasoey
JornoMory” Ta "Tlpo agBokaTChKy OiANbHICTE”, AKi, Oe3CYMHIBHO, MalOTh OyTH
yarofsxeHi Mik ook, B TOMY YL B YaCTHHI HAlaHHA afiBoKaTyporo Bezo-
IITaTHOI NpaBoBOl JOMOMOTM HaceleHHIO, MPUYOMY He TiTBKM B KpUMiHATL-
HUX CIpaeax, a 1 B iHIIMX BUDATKAX, 9K MepenbaueHo KoHcTHTyicto.

Joku AOyTE DOLIYKK 3aKOHOTABYO 3aKpillleHux crocobis HamaHHA Ipo-
MagAaHaMm GezonnaTHol mpaposol gonomory, Minictepereo wocTmuii Yipainu
CBOTOMHI 3MiMCHIOE NOTYKHY poJSOTY Y JAHOMY HANPAMKY, THM CaMMM Oag
MOAUTUBICTE peani3yBaT CBOE KOHCTUTYLIIFIHe NpaBo MpedcTaBHUKaM MaIo3a-
GeaneueHUX BePCTE HAacelleHHd, a caMe: BMHaXOOMTE MOXKITHEICT: HamaeaTH 1i
IITAXOM OpraHizanil BUISHHMX IPOMAafCBKUX IPHIManeHb, poOOTH HOPIIMIHIX
KITiHIK.

[Tpopenene mocnimikenns npobaem 3abe3NedeHHA peatizalil KOHCTUTY-
LIFHOTO Npaka rpoMagsAHMHA Ha $e30IaTHy NpaBoBy JOMOMOTY ¥ KPUMiHATE-
HOMY Ipoleci € ceoepiiHIM OBTpyHTYBaHHAM HeoOxiTHOCTI NPHMITHATTA KOM-
IrekcHoro 3akoHy Ykpainu "[Ipo SesonmaTHy mpaBoBy JONOMOTY'. 3 MeTOI
pedropMyBaHHA CHCTEMM MPaBoBO AOMOMOTH B YKpaiHi AoIineHMMHK BOaua-
OTBCA [I7TA YKPAIHCBKOTO CYCIIBCTBA HACTYITHI KPOKIL

1) PearmisyBaTH IIMpPOKe pO3YMiHHS MPaBOBOi TOMIOMOTH, I'apaHTOBAHOT
cratTero 59 Koncrurynil VkpalHu, srigHO 3 AKHMM, IIpaBoBa OONOMOTa — e
Syne-4Ki Aii, AKi MAKOTh IPaBOBMIA 3MICT, BUMHAKTECI BU3HAUSHMMI B 3aKOHI
ocoBamy, L0 MalOTE BCTAHOBITEHUIA PiBeHb OCBITH, CIPSMOBAHI Ha pearlizallilo
i 3aXMCT npas, cBOCOM, Ta 3aKCHHMX iHTepeciB ocobu, AKa 3BepTacThei 3a JOI0-
MOTORO, Ta MAaKTE BITNOBIIATH BUSHAUCHMM IPUHIIMIIAM TX HATaHHA.

2} BrsHauuT, Mo GesonnaTHa NpaBoBa JOMOMOTa, 33 CBOIM MpPaBOBHMM
SMICTOM, MOKe HATTABAaTHCA ¥ PISHUX BHIAOKAX, TIEPelik AKX MOBMHEH MIicTH-
THCE ¥ 3aKOHOOABCTBIL.

3) Cucrema NpHHLKIIB Be30IUTaTHOT ITpaBOBOi JOMOMOTH NOBMHHA Hada-
BaTHCA BIIMOBIIHC OO HPUHLIMIIE 3aKOHHOCTI, He3ATeKHOCTI, KOMITeTeHTHOCTI
Ta Do0poCoBiCHOCTI.

4) 3anpoBadlTH CHCTEMY TapaHTOBaHOI MPaBOBOT TOMOMOTH, ToBTO Mpa-
BOBOI JOMOMOIH, 1O HAOAETHCA 3a paxyHOK Oepskasu ocobaM, AKI He MOKYTh
CaMOCTIFIHO OINATHTH 1i BAPTICTh, ¥ ¢popMi HOBHICTIO Ge30ITaTHO! MPaBOBOI
JOMOMOTM Ta IPaBOBOI JOIOMOTH 33 IIOMI PHY IUIATY.

5) 3anpoBanuTH €IWHI KPUTepii MaiHOBO! BiINOBIIATLHOCTI Ha BCiX
cyG’€KTiB HATaHHs MpaBoBOl JOMOMOTH 3a HaTaHH HeAKiCHOT JOMOMOTTL.

6) BirsHauUTH Ha 3aKOHOTABYOMY PiBHI NpoLlecyalbHMA NOPATOK BHHe-
CeHHA adBOKaTOM IOCTAHOBM NPC BiOMOBY ¥ 3abesnedeHH] 3axucTy MeBHIN
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ocobi, i3 PH3HAYeHHAM MiOCTAB, TEPMiHIB, ¥ 4Ki MOXe OYTH BHMHeceHO TaKy
MOCTaHOBY, Ta MOPAOOK T OCKA PKeHHA.

7y BHecTH 3MiHM 00 NpolecyalbHIX KOIekCie Ta iHIIHMX 3aKOHIB, 4Ki ¢TO-
CYIOTRCA IOPHMIMYHUX Opolenyp, — ocobIMBO ¥ ranysi KpUMIHANIBHOTC IpolLe-
C¥, - 3 METOI YCYHYTH HepPelllKOmM 1A IBMOIKOro JOCTYIY O0 MpaBoBoi 10-
TIOMOTH.

Takun YrHOM, MOKHa 3poGUTH BUCHOBOK IIPO Te, IO BCe BHIIE3asHAYe-
He CBiIYUThL NP0 iCHYBaHHA BelMKOi KiNBKOCTI MpodieM NP 3alpoBallKeHHi
cucTeMH GesenaTHOI NPaBoBOl JONOMOIM AK ¥ KPHMMIHATBHMX CTIpaBax 30K-
peMa, TaK i B ycix iHIIMX copaBax B LiMoMYy, Ae BOHa HeoOxigHa, CTBOpeHHS
HaUioHaMbHOI MOJeni CHCTeMHM HaTaHH:A Oe30MmaTHOl NpaBoBol JONOMOTH
HaOacTb He JHIlle HOBOTO AMXAHHA pealisallil KOHCTMTYILIMHIIX NPaB IpoMa-
IAH, ale A CIPHATUME PeaTbHOMY 3axHMCTy IX IpaB Ta iHTepecis, o C1yrysa-
THMe YTBePIKeHHIO YKPaiHi 4K [ PaBoBOi Tepokal. [ TOMY CEROTONeHHA KOHC-
TaTy< Ha yIOCKOHTEHHI Ta pedpopMyBaHHI iCHYIOUOI CHCTeMM HamaHHA Deso-
IITAaTHOI MPaBeBOl JOMOMOTH, a caMe Ha o0 €dHaHHI 3yCHIb KOHCTHTY IioHATi-
CTiB 3 MeTOK NPUAHATTY 3akoHy YkpaiHu "[Ipo GesonnaTHY npasoey AOIMO-

Mory”.
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CTapINMH BMKTaga1 Kadenpt KpiiHATEHOTO IpoLecy
{Sanopiseruil :opuawmmi thonmnym Huinponentpoficoroeo
depakafinozo ynibepcuntenty Brynphunix cnpab, Vipaina)

AKTVYABHI MU TAHHSI BIOCKOHAEHHA MPOLECY ATTBHOL
$HOPMH BIOIBPAHHA INMOACHEHHA AK 3ACOBY IMEPEBIPKH
3AAB ITIOBIAOMJIEHE ITPO 3MTOYHMHMA

3aaen i noBiToMIeHHA, nepegtadedi 4. 1 ¢r. 94 KIIK Vkpalhm, micTaTe B
cobi akTHIHI JaHI Npo 3MOYMH, 10 BIMHeHUI abo rotyervesa. OIHaK, B ITe-
peBakHif BineliocTi BMnankie, ofcAr OMX JAHMX € HeJOCTATHIM ONA BUpi-
LIeHHd IMTaHHA NP0 HOpyLIeHHd KpHMMiHaTsHO! cripabl. B TakoMy pasi sako-
HOOABCTBOM HepenfaueHa MOXTHBICTE IPOBENeHHd MepeBipKi 3aABK i [O-
BiJOMTeHHA IIpo JTOYHH 40 NOPYLIeHHA KPHMIHATBHO! clipaBi. B ropuairaHin
niTepaTypi Ta ¥ IpaBo3acTOCOBHIN MPaKTHIL Taka Nepesipka oTpuMana HasBy
JOCTOY ol (MoMe peTHbOT).

BinnmoeigHo go 4.4 cr. 97 KIIK Ykpainu nepesipka 3adeu 4M IOBiTOM-
TeHHA Mpo 3I0YMH MOKe OyTH NpoBefleHa NPOKYpOpPOM, CTinumM abo opra-
HOM [JisHaHHA IIIAXCM BigiGpaHHA NOACHeHb BiT, OKpeMix IpoMaiiH 9u IIo-
cagoBix ocid ado BUTpebyBaHHA HeoOXiTHIX JOKYMeHTIB.

BiniGpaHHA moscHeHE € HAWGINBII NOMIMpeHHM 3aco0oM TOCTiAYol He-
peBipki. He MUBNAYMCE Ha Ile, BKasaHa MpollecyanbHa Oif IPaKTHYHO He per-
TaMeHTOBAaHa UHMHHMM KPUMIHAMBHO-IPOURCYaTbHUM 3aKOHOIABCTBOM. 3ra-
AypsaHa 4. 4 ¢1. 97 KI'K Ykpalnu ropoputh Amille Ipo MOKIMBICTE BiliGpaHHA
HOACHEHE Bill OKpeMix IPOMAIgH UM IOcaToBlx ocil, He BI3HAYaKYH IOPA/I-
Ky Bini0paHH4 odcHeHsb, opMi SaKpilNeHHA pe3yIbTATiB i€l Oii, kona Ipae
Ta 0BoB 43kiB 9K ocobu, o BiNdMpas NOSCHEHHA, TaK i 0codH, IO AOro Hac.

B HacmigoK Takux BiOBepTHX 3aKOHOOABYMX NPOOiNiE B IOPUIMTHIN /TiTe-
paTypi BUCIOBTIIOTECA NMPONOSHIIEL, CyTh AKHMX 3BOOMTHCA OO0 HeoOXIOHOCTI
BHeCeHHsI 3MiH O 3aKOHOOABCTEA 3 METOI BCTAHOBIeHHA 000B ASKY Jadi mo-
SACHeHE CUEBMOLAMM 3MOYHHY Ta KPHMIiHATBEHO! BIAMOBITATEHOCTI 3a 3aBIIOMO
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HelpaBIHEl NOACHeHHA, @ TaKOAK MOAKTHBOCTI 3aCTOCYBaHHA NPHBOLY OO ocib,
AKI YXWIAKTBC BiT, ABKHM J/14 Javi noAacHeHb. Kpim Toro, mpononyerwes Big-
HeCTH PosTianyBaHi MOACHeHHd OO Kepel OOKA3iE 3a YMOBM, 4KILIO BOHM
TOBHI, WiTKi i He MalTe cylepedHOCTel. JIOUiNEHICTE TAKOTO HOBOBBENEHHS
ODIPYHTOBYETBCA THM, IO JOCUTE YacTO 3MICT MOACHeHE Ocil y MomanbioMy
CHiBMagac i3 NOKasaHHAMM 1[MX e oclb, Jormranmx ¥ AKOCTI CBIIKIB, 1 HaBITh
MOXKIIMBI CHTYallil, KOTH Y NMO4cHeHHi 3adrikcoBaHo Binbllle BigjoMocTel Hpo
drakTHUHI JaHi OO0 MOMil 3MOYMHY, aHLK ¥ NPOTOKOM JOMMTY. TakuM -
HOM MOKHA 3eKOHOMMTH Yac Ta SYCHUTE OpraHiB poscililyBaHH:, YHUKHYTH
MOBTOPHOTO BUKITHMKY OOHFX i THX e ocif mms gaui modcHeHb i nokasals [1,
. 90-93; 2, c. 4],

[Tpu ecirt 30BHILIAIN DpHBadIHMBOCTI TAKKMX TPONOZULIT, BOHM MICTITh B
coBi sarpo3y CyTTEBMX MOpPYLIeHb NpaB Ta 3aKOHHUX IHTepeciB OKpeMux
cyG’€KTiB KPHMiHATBHOIC CYOOUMHCTEA. SIK cripaBeiueo 3asHatac KB, Yoo-
BEHKO, OlepKaHHA MOACHeHE 4K croci® 30upaHHd JoKasis nosuHeH GyTH no-
30aBNeHMI eTeMeHTiB HpoIecyanbHol dopMy, oboB a3koBol g gonuTy [3,
¢. 47]. BuknameHi X Bullle IPONOZHILT € HIYMM iHIINHM, 9K cnpobor TpaHodo-
PMYBaTH NpOLENYpPY OTPHMMaHHA MOACHeHHA ¥ CBOSPLTHUF BapiaHT AOMUTY,
MpoBAIKeHHA AKOTO TOMYCTHMO J0 NOpYyLIeHHd KPMMIHATEHOI clIpabit. CaMe
TOMY. Ha Hallly OYMKY, B [TepeBaXxHIl cBOIN BimblIocTi BOHM He MOKYTh OyTH
MOTPHMaHI 3 HACTYITHMX MipKyBaHb.

[Mo-nepite, 3anpoloHOBaHHA MOPAIOK OTPUMAHHA TMO4CHEHB a TaKoX
neperik oGoB A3KIE i BIONOBIIAMBHOCTI 0CODH, sKa IX Jac, PaKTHIHO NepeTBo-
Proe I OpOlecyAlTEHY [0 Ha JOIMT, a Le, B CBOK YePTy, € MPAMUM Hopy-
IIeHHAM 3aKOHOaBuol 3a00poHHM NpOBAIKeHHA CIOUMX T 0 MOpYIIeHH:A
KPHMMiHATBHOL CHpaBl.

IMo-ppyre, noknagawd Ha ocody, IO Oac MOACHEHHS, TAKUA Iepemik
oBOB A3KiE Ta BiINOBITATEHOCTI, (PaKTHUHO I He HAJAEThCA SKOTHUX IIPOILe-
CYaTbHMX IPaB Ta TapaHTifi. | edekTiBHO BHpiMTI LK DpofieMy NpaKTiy-
HO He MOXIMBO, OCKLTBKH OTPMMaHHA 0cofoK MeBHMX Mpab Ta O00B'43KiB ¥
KPHMIHATBHOMY CYTOUMHCTEI 3aBXOH MoB'93aHe 3 HalyTTaM micro ocoboro
MEBHOTO MPOLECYalbHOTO CTATYCY: CBidKa, NOTeplinoro, oBBMHYBaUeHOTrO i
T, L0 MOAKTHBO JTMIIE B PaMKax OOCYIOBOIO pO3CTINYBaHHA HiCIA IOpPY-
IIeHH:A KpUMIiHANBHOI copaeu. BionosioHo i nepenik npae Ta oGOB A3KiB oco-
Gu, Byme pisHMM B 3aleXHOCTI B 11 OpollecyansHoro crarycy. Lo x go
OTPHMMaHH4 NMOACHeHHd BiO 0coll, 9ke NpOBOOWTECA MO MOPYLISHHS KpHMi-
Ha/IBHOI CIpaBy, TO BeCTM MOBY IpPO 3alPONOHOBAHUF Iepeflik IIpaB Ta
0BOoF A3KiB TaKol 0cobu, AKMI O1 yTEOPIOBAB 11 NpolecyalbHUH CTaTyC Ha Iil
CTanil, HeMOKITHMBC, OCKIMBKK pi3HI ocobu micna gocninuol nepesipkH i nopy-
IIeHHA KPUMIHATBPHO! CIpaBu MOXKYThH OTPMMAaTH PISHHMF NpolecyanbHUF
CTaTyC Bie Ha JOCYA0BOMY CTOCTBI. [HIIMMM CTOBAMHM, MOXKe BUHMKHYTH CH-
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Tyallis, KoM OTHIN i Tift A&e ocobi mig vyac iAidpaHHA y Hel MOACHeHHA Ha
eTami gocniguci nepesipku Cyde HaZaHC 3HAUMHO BYAUMH Iepellik NpaB Ta
MOKNaneHi 3HauHo Bitbii 000 A3KM ¥ MOPIBHAHHI 3 i AONMTOM Ha JOCYA0-
BoMy crigcerei. Hanpuknap, signGupaiodyu nosacHeHHA Bib, ocodu, Aka ¥ nofa-
THIICMY B KPMMIHaMBHIf ClIpaBl MOKe BHCTYNATH B AKOCTI 00BMHYBa4eHOTO,
HapBpad, Y4 3aKOHHKMM OyOe nonepeKeHHs i NIpo KpMMiHaNbHY BITIIOBIDAaNDb-
HICTb 3a Ja4y 3aBiIOMO HePaBIMBUX IOACHeHb, OCKUIBKYM 1@ € NpAMUM [0
PYLIEHHAM KOHCTHTYIIRHOIO MpaBa Ha 3axKUCT. A 3a5HaUMMO, IO Janeko He
3aBAOM Ha eTalli JocTinuc! NepeBipkH 3 BUCOKOK JONere MMOBIPHOCTI MOKHA
BM3HAUMTH IepclekTHBY HabyTTa ocolor TOro 4i iHILIOrO IpollecyalbHOro
CTaTyCy Ha gocyooBoMy cnincTei. Tak camo, BigGrparoun NOACHeHHA y ocob,
AKa MocTpakdana Bij 3MOYMHY, HellpaBoMipHO Oyno © nonepemxarH 1 po
0BOF A30K JaBaTH MOACHEHH:A 3 o0CTaBHH, IO € IpeJMeToM JoCTiTI0l nepesi-
PKH, OCKITBKIM A4 MOTePIiToro Mif Yac HOro JOMHTY Takui oBOB A30K YMH-
HIM 3aKOHOTABCTBOM He NependadeHiid. HemooTimoBHIM TaKOX BHIACTbCA
NOKIaleHHA Ha 0co0y-0ueBuald sMOYHHY 0008 93Ky 3 ABUTHCA 3a BHMKTHKOM
IO OpraHy OisHaHHA YU JOCYIOBOTO CHICTBa O/ 1avi NOACHeHb B MeXax J10-
CIIYOil MepeBipki IpH BiICYTHOCTI MepenBaueHOro 3akoHOM IIPaBa Ha Bil-
MIKOOYBAHHA BUTPAT, [TOB A3aHMX 3 TAKMM BHKITMKOM (1719 TOPiBHAHHA — CBill-
Ky TaKe npago NepeaBadere 1. 9 4. 1 cT. 69-1 KIK Ykpainu),

Takun yMHOM, BMPIIYIOYM IWTAHHA PO 3aKOHOMABYe 3aKpillTeHHS
Mpas Ta 000B'93KiB 0coBu, AKa Jac MOSCHEHHHA YV 3B 93KY 3 NepeBipKo 3adBi
UK MOBTOMIIEHHS PO 3MTOYMH, CTif, YHUEKATH THX NONOXEeHE, AKi MOXYTE CTO-
CYBaTHCA THIIe OOHOTO UM AeKiNbKOX YYACHHMKIE Ha MOTaTbLIMX CTAmifAx Kpii-
MiHAMBHOTO CYOOUMHCTEA Hicid NOPYIIeHHA KpUMiHATBHO! clipaei. Binnoei-
JHO, MPOIOHYETECH Ha 3aKOHOMABYOMY PiBHI 3aKPillMTH HacTYIIHMEA Iepemik
TAKMX IIPae:

- IpaBo BIOMOBMTHCE JaBaTH NOACHeHHA oo cele, uneHis ciM™T au Bmi-
ILKUX POIMYIB, KOMO KMX BM3HAYACTECA 3aKOHOM;

- Mpaeo MPH HATAHHI NOACHeHb KOPUCTYBATHCA PIHOIO MOBOW, abo MO-
BOK), AKOI ocoBa BUTBHO BOMOMic. Y BMIAOKY, Komd ocola He BOMOIEC MOBOW,
Ha 4Kifl 30ilCHIOETLCA POBaKeHHd, BOHa Ma¢ pao Ha BesonNaTHe BUKOPH-
CTaHH4 IOCNYT MepeKTagada;

- IIPABO BIACHOPY YHO BUKTACTH CBOT IOACHEHHS;

- npaeo Ha sabesnevenHa Gesnekn cebe, YieHie ciM™i um GIM3LKIX POfLH-
4iB, KOMQ AKHMX BM3HAYeHO 3aKOHOM, 33 HAgBHOCTI BIOIOBIMHMX MiACTaB, LU0
CBidYaTh PO peanbHy 3arposy JKUTTIC Ta 300POE 1o Lux ocib.

TTpHHIHIIOBO BAXKTHMBHM € TAKOXK IMTaHHA Npo OpolecyanbHy dopmy
3aKpiIyIeHHA NoACHe b ocobi mif 9ac gocniayaol nepesipku. Ha chorogHimHin
JeHb BOHO TakOXK He BpPeryIbOBaHe YMHHMM KPHMMIiHA/IbLHO-IPOLIeCyaTbHMM
zaKoHoOaecTBoM. Ha mpaxruini B noscakgeHHin gignsHocri OBC srKoprcTo-
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BYETBCA IMCBMOBa (POpPMa 3aKpilvIeHHs MOACHeHHA ¥ BUITIAN] OOHOFIMEHHOTO
JOKYMEHTY, SIKMI CKIaTacTbcd BiIMOBITHMM MpalliBHUKOM Ha iM's HaTambHv-
ka OBC i B AKoMy Big nepinoi ocodM BUKIATAETHCA 3MICT MOACHEHD OCOOM.
MoAnIMBl TAaKOK BMIIAOKM HANMCAHHA MOACHeHHA ocoDOK BracHOpyvHO. B
LiNOMY He 3alepeuyrodi MPeTH Tako popMK 3aKkpinfieHHA MoACHeHb I, Jac
Jocrniguol nepesipku, CTif Bee & Taku 1 piockoHanuTi. Ha Hamy ayMKy, 3a
pesynbTaTaMM BigiGpaHHa MNOACHeHHA NpPOKYpop, CMigumil abo mpauisHMK
opraHy Oi3HaHHA MOBMHHI CKIATaTH BIOICBIIHHUI IIPOTOKOMA, B AKOMY Mac
BimoSpaxkaTica indopMania npo Te, e, KoM i B AKUI Mepion 9acy sigdupa-
nocd NogCHeHHd, BiOMOCTI Ipo nocanoBy ocoly, dka sinBupana NOACHEHHS, ¥
3B'S3KY 3 MM BiIOHpanocs mosacHeHHA. TakoK ¥ TaKoMy NPOTOKONTI NOBMHHA
MICTHMTHCA BiOMiTKa npo po3’AcHeHHA ocoli I pak i BUKIaTeHi Tl NoACHeHHA.
[MpoTtokon mac OyTH MiOOMCAHMA MOCAOOBOIC 0coboro, IO FIOTC CKIama, Oco-
Goto, 9ka Jala MOACHeHHHA Ta iHIOMMK ocoBami, dki Gymu npucyTHI mim 9ac
BimiBpaHHA nodcHeHHA. Ha Hamy nyMKy, caMe Taka ¢hopMa sakpilllleHHd [e-
3yIbTaTiB BioiGpaHHg noAcHeHHA Gyde BiDoOpaxaTH NpollecyaTbHHHE Xapak-
Tep LUBOTO NepeBipotTHOrO 3axoOy, i Mae GyTH BpaxopaHa mig uac pedopmMy-
BaHHA KPHMiHaTEHO-NPOLECYaTbHOTO 3aKOHOTABCTEA.

BMKOpHCTAHA JIiTepaTypa:

1. Yopwimt B.A., HYopua O.B. [Nporamait B KpiMiHATEHO-TIPOIeCY AThHOMY
3aKOHOTABCTEI, 0 iICHYIOTE i, 9ac BHMpilleHHA 3ad8 Ta ITOBITOMTEHD PO TOYMHM
/ / BicHMK 3alopistKoro IpHIMYHOIO IHCTHTYTY. - 1999, - Ne 3, - C. 90-105.

2. Xonviy B. [penimecteyioliasd MpoBepKa MATEPIATIOB, KOTOPEIE TOCTY IO
MOBOTOM K BO30YKIEHMIO YTONOBHOTC AeTla // 3akoHHOCTE. - 1995. - Ne 12, -
C.23-28.

3. Ynoeenro ACB. KprmiHamicTiruHe 3abe3nieeHHA MpoLecy JOKasyBAHHA Ha
AocymoBoMY CrmcTei: [pc. ... kaHA. opul. Hayk. - Kiris, 2004, - 205 c.

LB. €na
CTapIIMH BIKTaga1 Kadred pit KpHMIHATEHOTO TIpaBa Ta [IPaBoCy LI
{Sanopisekuit HayionpHin yrifepcunent, Vipaina)

TPOBJIEMHI [TUTAHHS TP ABMJIBHOTO BU3HAYEHHA
MEXX KPMMIHATBHO-TTPOLIECY AJIbHOT KOMITETEHLI 1T
MPOKYPOPA B AOCYAOBOMY IMPOBATKEHHI

Crarra 3 KoHcruTynil VKpaiHM MpOromockia XKHUTTA, 3OPOB’s, 4ecThb i
TOHICTh, HEAOTOPKAHHICTE 1 GesneKy HaMBMILIOK CollianpHow HiHHicTIo. [1pa-
Ba 1 ceofoOu MOMHM i X rapaHTil BHM3HAYAKTE 3MICT i CIPAMOBAHICTE OiATb-
HOCTI gepskabi [1].
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HeMoKpaTIUHi NepeTBOPeHH4, IO BiABYBaThCA B CYUaCHOMY CYCIITbC-
TBi BHKTHKaIOTh HeoOXIOHICTh 3aKpillTeHHs | 3MiIHeHHA NpabB ocobH, MoTo-
naHHd mpodreM, AKi BUHMKAKTh MPH 1X MPaKTHYHIN peanizanil. Ocolmuse
3HaUeHHA B BMpIllIeHHI IBOrC NWTAHHA BiTirpac NpOKypop, AKWUA He Hale-
JKWTh 00 KOMHOT 3 TTOK BITadM Ta Mae JigTH ¥ MeXax CBOel KOMIIeTeHLI i,

KpimM Toro, Bci opranm gepskaBHoOI BIagM Ta Ix Mocagdosl ocobu, 3rigHo i3
BuMoraMu ¢T. 19 Korcrurynii Yipaiau 30008 d3aHi Oi9TH B Mekax IOBHOBa-
JKeHb, WO NependadeHi KOHCTHTYLICR Ta 3akoHaMK YEpaiHM. KopecmoHmyro-
YHCh i3 NonoKeHHAMM 1. 2 ¢T. 19 Koncrurynii Ykpainm, crats 6 3akony "[Ipo
OPOKYPaTypy" BIU3HAYAE, IO OPraHH NPOKYPATYpPH YKPaiHu OiloTh ¥ Mekax
CBOIX MOBHOBaKeHPb, He BMXOOAYM 3a Ii MeXi | He nepepmuyoun ix. Take 3a-
KOHOTaBYe 3aKpilllleHHA NOPANKY peallisallii IpoKYpPOPCEKMX NOBHOBAXKEHE i
ix Opra”izalifiHO — MeTOOWYHa perflaMeHTalid ¥ Hakasax, posHOpALKeHHAX
TeHepaneHOTO NPOKypOpa YKpaiHK CTBOPKE YMOBM OTd 3abesledeHHd 3a-
KOHHOCTI Ha JOCYOOBOMY CTiICTBL. 3BIOCH CUiaye, IO BAUTTA OpraHOM 3axo-
Aie, xoua I mependavueHMX 3aKOHOM, ale 3 BUXOOOM 3a MeX KOMIeTeHUIl €
HopyLIeHHIM 3akoHy. CaMe Iicio obcTaBiHOI i 00YMOBIIOETECA HAT3BHYAMHE
HpakTUIHe 3HaYeHHA NPAaBUITBHOTO BU3HAYeHHA MeX KOMIETeHL Il IpoKy po-
Pa ¥ AOCYI0BOMY MPOBAMKEHHI, a HOTO SHAUMMICTE 00y MORTIOCTECA "He Tillk-
KM HeraTHMBHHMMM HacTiIKaMK ¥ BHITIATI IOKapaHHA IV MOCAIL0Bol ocobH, o
HepeBuIliIa KOMIIETeHIIII0, a W 3aTATYBAHHAM Yacy BUPIlIeHHA KPUMiHATE-
HO-TIPaBOBOTC KOH(MIKTY, a OTAe 1 3arposcio peartizauil cyd’ekraMm KpuMiHa-
TBHOTO NpOLecy CBOTX MPAe Ta 3aKOHHUX iHTepecis"[2, ¢. 120].

MeToro ¢TaTTi € aHaliz Npo0lneMHUX IMTAHb MPaBHILHOIO Bl3HaUeHHS
MeX KpUMIHaTBHO-TIPOLeCYalbHOI KOMIIETEHINl NpOKypopa B JAOCYIOBOMY
HPOBAMKEHHI 3 MeTOK edeKTHMBHOTO 3axMCTy <yl eKTaMi KpUMiHATBHOrO
HpoLecy CBOIX Ipap Ta 3aKOHHMX iHTepeciB.

IMuraHHAM OOCTIKCHHA KOMIETeHILi B3arari Ta 1i CTPYKTYPHUX elleMeH-
TiB (B TOMY YMCTI MeXK) IIPHCBATIVTH CBOI JOCTIIKeHHA Taki BITIHMSHAHI Ta 3aK0-
POOHHI BUeHi-TIpollecyaticTy, 9K B, Bannapuyk, B. Topbauos, B. 3enenenprini,
I'. Koponwos, B. Manapetixo, 1. BepauayGos, J1. Tobofiko, B. Hop, Tain.

KpunMinaneHo-nipollecyanbHa KOMIETeHIs OOMeXyeThoAd Ha PiBHI KOK-
HOTO CTPYKTYPHOTO eleMeHTa: 1) o0MeskeHHS KOMIIeTeHI I 3a UiTAMIM Tidmb-
HOCTI opraHib i criocoGaMy HOpMaTHBHOI opieHTaLil (yHKLIAMI) Ha J0CAT-
HeHHA MpoLecyallbHOrO pesynbTaTy; 2) odMeXeHHd KOMIIETeHIl 3a MpedmMe-
Tamu BigaHH#A; 3) o0MekeHHA KOMIIETeHLIl 3a BIamHUMM NOBHOBaXKeHHAMM,
TOBTO 3a MipOI IPUAHATTA MMPOLEeCYalbHUX PillleHb i BYMHEHHS HPOIecya-
TBHMX Til.

CrocoeHo ¢pYHKLIT TPOKYPaTy P 30iHCHIOBATI HATMAM, 3a o0 ePKaHHAM
3aKOHIB MOKHA BiISHaIMTH, 10 B Hakasi [eHepanpioro npokypopa YKpalnu
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Ne 4rH Bim 19 BepecHa 2005 p. i3 sMiHaMM, BHeCeHMMM 3TIOHO i3 HakKasoM
Ne dru-1 Big 15 nucronaga 2005 p. susHadeHi cy0’'€KTH TaKoTo Harmagy, Tooto
B MeXax KOMIeTeHIIil Ipokypopis AKOTO piBHA HepedyBa¢ BMKOHAHHA 3a3Ha-
yenol pyHkLil. Tak,

1. Ha mpokypopie MicT Ta palioHiB i IpHpiBHAHMX JO HUX NPOKYPOpiB;
MOpO3UTH HAIMADY 3a TOIePAAHHAM 3aKOHIB opraHaM¥, AKi IPOBOIATE Olle-
PATHMBHO-POSIIYKOBY MiSTbHICTh, HisHAHHA Ta AOCYI0Be CTiacTEO [eHepansHOT
MPOKY paTyPH YKpPaiHi Ta MPoKypaTyp oBIacHoro pieHd MOKIANAcTECA |

a) HarmAg 3a 3aKCHHICTI NpH NPUIIMaHHI, peecTpallil Ta BHpillleHH] 3aAB
i NOBiHOMIIEHE PO BUMHEH] 3MOUMHKM a00 Ti, 110 TOTYIOTECA, IPH ITPOBATKeH-
Hi JOCHOHUX NepeBipok I JoCyOoBOMY CIIOCTBL OpraHaMM NpOKypaTypH Ta
OpraHaM¥ BHYTPILIHIX CTIPaB.

§) HarnAn za Jomep KaHHAM 3aKOHIB NpH po3clidyBaHHI KPHMiHATBHMX
ClipaB MO 3MTOYMHHM, BUMHEH HEITOBHOMITHIMM Ta 3a IX Y4acTK), a TaKOX CIIpas
Mpo CyCHiTbHO HeGesnewHi JiAHHA, BIMHeHl ocodaMu, KOTpi He JOCATTH BiKy,
3 AKOTO MOKINBA KpHMIiHATbHA BiAIOBLIAMbHICTD.

B) PO3INAN i BMPIMICHH 3adB, MOBITOMTeHE PO 3MOYHMHY, BUMHEH] Mpa-
IiBHMKAMH IPaBOOXOPOHHMX OPTraHie (3a BMHATKOM IPalliBHMKIB DPOKYpPaTy-
pH) MpH NpoBaTAeHHI HUMHM ONepaTHBHO-POSIIYKOBOI JiANbHOCTI, JisHaHHA
Ta JOCYI0BOIC CHIACTBA), 8 TAKOAK HaI/Ad 5a JomepKaHHAM SaKOHIB IIPU po3-
CMigyBaHHI KpHMiHaTbHKX CIIPaB CTOCOBHO 3asHaueHMx ocib;

2. Ha ynpaeniHHA (BiOOiTH) HarmALY 3a JoOe KaHHAM 2aKO0HIB OpraHaMi
BHYTPIIIHIX cpas, nogaTkosol mininii, CBY, Hepxapaix MHTHO! Ta NpUKOp-
JOHHOI cnyx0 VKpaiHM npH NposafkeHHl oNepaTHBHO- POSIIYKOBOL OifTbHO-
CTi, Ai3HAHHA Ta JOCYA0BOTC CIiACTEa [eHepanbHOI NPOKYpaTypH YKpalHH Ta
BIOMOBIOHI ranysesl Bioginu (CTapLIvx DOMIYHUKIB) IPOKYpaTyp ABTOHOMHOI
PecnyGmiku Kpum, oGnacrert, Mict Krega i CepacTonons NoKTagacTbCa HaImam
3a JogepAaHHAM 3aKOHIB IpW NpPWMAMAaHHI, peecTpauii Ta BUpillleHHI 3ad6 i
HOBIOOMMIeHE PO BYMHEeHI 3I0YHMHK abo Ti, 10 TOTYIOThCA, NPH NpoBanKeHHI
JOCHOHUX IepeBipoK, MiSHAHHI Ta OOCYIOBOMY CIICTBI OpraHaMu BHYTpi-
LIHiX cipaB, nogaTkesol miminil, CBY (okpiM ronosHmx ynpasniHe (BiATiNiE)
no SopoThbi 3 KOpYILice Ta OpraHi30BaAHOIC 3TOYMHHICTIO, CTITYMX Migposmi-
TiB BINCHKOBOI KOHTPPO3BIIKM), OXOPOHM OeprkaBHOro i MMTHOTO KOPHOOHIB
VKpainu.

3. Ha TpancrioprHHx IPOKYPOpPIB Ta Ha YOpPaBTiHHA, BiOOimu (cTapiimx
MOMIYHUKIB) HArMALY 3a Jofep/KaHHAM 3aKOHIB Ha TpaHcnopTi [eHepambHoI
npokypaTypu Yipaiau, AP Kpum, obmacreft, mict Kueea i Cepactonond no-
KTaIacThCA HaLAT 3a JoOep:KaHHAM 3aKOHIB IpH NpUFIMaHHI, peecTpalil Ta
BHpillleHH]i 3a5B | NOBIOMIeHb PO BYMHEHI 310YMHM abo Ti, IO TOTYIOThCA,
NpH NpoBATASHHI JOCTIIHUX IepeBipoK, OisHaHHI Ta JOCYIOBOMY CIUiICTBI
Yopasminaamu MBC YKpaiHu Ha TpaHCIIOPTI Ta MiATOPAOKOBaHMMH HOMY
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TIHIAHUMM YIPaBTiHHAMHM 3aTi3HMLEb, a TaKoK HAIMAT 3a PO3CIYBaHHAM
KPHMMIHATBHIMX CHPaB CTIYMMKU TPAHCIIOPTHUX IPOKY paTyp.

4 Ha npuponooxopoHHMX NPOKYPOPIB Ta Ha HiOpo3diTy Harm#Agy 3a
pO3CIiAYBaHHAM KPHMMIHATBHMX CIpaB CTiTYHMMM OpTaHiB IpoKypaTypu ['e-
HepalbHOI NPOKYpPaTypH YKpalHH, NpokypaTyp AsToHoMHOI PecmyGmiku
Kpwum, obGnacreri, mict Kuega 1 Cepacronons noKIagacThcd Harmad 3a poscii-
JYBAaHHAM KPUMIHATBHUX CIIPaB CTTIMMH T PHPOIOOXOPOHHUX IPOKYpaTyp.

KpiM Toro, npokypopw, 30iAICHIOIOUM HaITAO 3a JomepAaHHAM 3aKOHIB
OpraHaM# Oi3HaHHA Ta OOCYIOBOrO CIICTER, ¥ Me)Kax cBoel KOMITeTeHIil, 30-
Gos'AzaHi:

1. Hera¥iHo CKacOBYBATHM IOCTAHOBM 33 Ma/IO3HaYHMMHM pakraMi, #AKi
TuiIe opMalbHO MICTATE O3HAKH 3TOTHHIE.

2. CpoeuacHO MepeBipATH 3aKOHHICTh 3aTPMMaHHA MiTOSPIOBAHMX 1 3a-
CTOCYBaHHA 3aN0BKHMX 3aX0/iB, 0coBIHEBO — B3ATTA Iif, BAPTY, I YOTO!

a) UoOeKaTHO IepeBipdTH 3aKOHHICTE YTPHMAHHA IIospoBaHux i of-
BHMHYBaueHMX B i3074TOpaX TMMYacoBOTO TPHMaHHA, KiMHATAaX 1A OOCTaBTe-
HHX YeproBHx YacTHH MICBKpafiBIIOiniB BHYTPILIHIX CIpas, raynreaxTax, Ki-
MHATAX THMYaCOBOTO 3aTPUMAHHA ¥ BifiCBKOBMX YAacTHMHAX TAa IHIIMX MiCIax
THMYacoBOro OBMeKeHH CBOSOIM MPOMAAH;

§) peTenbHO NepeBipadTH HeoOXiTHICTE 3acTOCY BaHHA 3anoBiKHOIO 3ax0-
IOy - B34TTA Iif, BapTy, Mpd moTpedi ocodHeTo TOMUTYBaTH MiT03PIOBAHOTO Y
OBBUHYBAYEHOTO, & HEMTOBHOMTHEOTO ~ B ¥CiX BUITATKAX.

B) MPOBOAMTH MMePeBipKy ¥ KOXHOMY BHMIIANKY NPOTOBXKeHHA CTPOKIB
arigcTsa i TpUMaHHA OBBMHYBaYeHMX I BapTOR;

3. PerenbHoO NepeBipATH HA4BHICTb MiACTaB 4714 MpOBedeHHY OOILIYKIB,
BHIMOK, HAKIAAeHHA apelliTy Ha KOPecHOHIeHLIK, 3HATTA iHdopMallii 3 Ka-
HaTiB 38'43Ky IPH BUPILIeHH] ITMTaHE [IOTO CaHKIIOHYBaHHA TAKMX IIOCTAHOB
Ta MOTOKeHH4 MOTAaHE CTAYMX JO CYIY.

4. BaxmBaTH 3axo0is 10 NOKpallaHHA 9KOCTi JOCYIOBOrO CIIiICTBa Ta 3a-
nobiraHHg NOPYILeHHIM 3aKOHHOCTI P MpoBedeHHI ToCyIoBOTO CIIACTEA, a
caMe:

a) ¥ KOXKHOMY BUIAIKY NOBepHeHHA CYOOM KPHMIHANBHO! CIIPaBU Ha
JIOIATKOBe PO3CIiNYBaHHA BMBYATH HOTO NPHUMHM, a IPH BCTAHOBIEHHI (ak-
TiB rpyGoro NOPYIeHHA CIiTUMM BUMOT MaTepiaTbHOrO Yi MPOLEeCYalbHOTO
HpaBa, BICYTHOCTI HANEeXKHOTO MPOKYPOPCEKOro HAIMIANY 32 PO3CTLYBaHHAM
CIpaBH BHPILIYBaTH OTHTaHH TPO BiANOBIDanbHICTh BUHHNMX OCiG;

0) mepepipATH ¥ BCTAHOBTEHI 3AKOHOM CTPOKH BCl ITpoLlecyanbHi pillleH-
H4 Ta HeBiOKIaJHO CKacOBYBaTH He3aKOHHI i HeoBI pyHTOBaHI IIOCTAHOBH PO
3YNUHEeHHA Ta 3aKPUTTA KPHMiHATBHHX CIIPaB.

5. 3aBesneuuT HeynepeIKeHUA Ta OO €KTHMBHUI PO3IIAN CKApPr ydac-
HHKIB ITpoIlecy Ha Aii Ta pillleHHA OpTaHiB Ji3HAHHA Ta CTTIMX.
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6. 3acobamMu MMPOKYPOPCEKOro HAlIAAY pearybaTli Ha HeHaleXHe BMKO-
HaHHA KepiBHMKaMM CIigdMX MiOposOinie Ta opraHis OisHAHHA CBOIX IIpole-
CYATBHUX ITOBHOBaKeHE LIONO KOHTPOMIO 3a 3aKOHHICTIO Tif CTigdux i OisHa-
Ba'lib Ta 3 AKICHUM PO3CTITYBAaHHAM | pOSKPUTTAM 310THHIE.

7. BKuBaTH 3ax0O[iB WIONO 3abesleveHHA JOCTOBIPHOCTI CTATUCTHUHMX
NOKa3HMKIB CTaHy OisHAHHA Ta JOCYOOBOTO CMIACTBA, MPaKTMKYBaTH 3Tilc-
HEHHA B3AeMOSBIpOK MOKa3HUKIE i3 CTaTHCTHUHMMM JAHUME YV BIIMOBITHHMX
CTATHCTMYHMX YIPABTIHHAX BHYTPIILHIX CTIPAE,

o crocyeTbes Py HKUIT KPHMiHATHHOTO NepecTigyBaHHsA, TO, IPOKYPop.
BHMKOHYIOUH L0 (pYHKILiIO, Mae MPaBo NOPYIIYBATH KPUMIiHANEHY clipaBy abo
BIOMOBIATH B Ii nopyileHHi. 1 mac npaso Npokypop (i 4K caMe TpoKypop)
Hopylyear 8yab-9Ky KPUMIHANEBHY CIIPaBy, IO He BMXOOUTH 3a MeXi ¢Boi
KomneTeHnii? KpumiHanbHO-poLecyanpHIA kodeke B cT- 98 KIK ekasye, mo
HPOKYPOpP, NPU HagBHOCTI MPHBOMIB i MidcTa, 30808 d3aHIA BUHECTH [IOCTa-
HOBY IO MOpYIIeHHs KpHMiHATLHOI CIpaBH Ta HanpaBuTH TI 1 NpoBa-
JKeHHA J0CYIOBOTC CIiOCTEAa abo OisHAHHA; NPpH BIOCYTHOCTI XK MiACTaB o
HOpYLIeHH KPHMiHATTEHO! CITPABH ITPOKY POP CBOEIO ITOCTAHOBOK BITMOBIIAE ¥
HOpyLIeHHI KpHMMIiHaTBHOI cripasy, Npo IO NOBIIOMIAE 3aliKaBmeHux ocid i
HiONPHEMCTBA, YCTAHOBM, OpraHisalii. TodTo B caMOMy 3aKOHi 4iTKO He mpo-
HFICAHO, AKHUH caMe MPOKYPOpP Mae Npaso (Ta 0G0 A30K) NOPYLIHMTH KPUMIHATBHY
CIPaBy.

SIK BITOMO, MeKa IOBHOBa)KeHEb IPOKYpPOpa OKPeCTeThCA MpedMeToM
BidaHHS, Ha AKMA BiH PO3MOBCIOIDKYE CBiM BIAJHUMA BINIMB. [pelmeroM Bi-
JaHHA TPOKYPOpa € BCl KpUMiHaTbHO-MpolecyaTbHi BITHOCHMHHM, 110 BUHMEKA-
I0Th Ha TepUTOpIl, oKpecneHif MexaMH adMiHICTpaTMBHOTC paloHy, OOnacTi
it YKpainu. TakuM UMHOM, KOMIETeHLid NPOKYypopa B IbOMY BUIanky ob-
MEeKYEThCA TONIOBHMM TMHOM TepHTOpiaasHuM dhakTopoM. Tinmeku npokypop,
AKWUA 3TIACHIOE HATM4M, 32 TOIePAKAHHAM 3aKOHIB OpraHaMM, IO NPOBONATE
OlepaTMBHO-PO3LIYKOBY JiANBHICTD, Ji3HAHHA Ta A0CYA0Be CTOCTBO Mac npa-
BO MOPYIUMTH ByAb-9Ky KPMMiHaIEBHY chipaey. TodTO, SKIIO 3MOYHMH CKOSHO
Ha TepuTOpil palioHy - pafioHHUI NPOKYPOp Ta HOTO 3acTYIHUEK, Ha TepHTo-
pif oBnacti - oBnacHUA NPOKYpOp Ta HOro 3acTYITHMK i Tak Jati 3a TepuTopianb-
HOI BePTHKATII.

Te x came cToCyeThCA 1 IHIIMX NOBHOBAAEHD NPOKYPOpa NPH 301 FICHeHHI
&yHKUIT KpUMiHaNEHOTO NepectinyBaHHA. Tak, npaeo SpaTH yYacTk ¥ MPOBa-
JKeHHI Oi3HaHHA | JocyOoBoro CMIOCTEA | B HeoOXiTHMX BHIIagKax OCo0MCTO
OpoBanduTH OKpeMi cTiggi Aii afo poscnigysaHHA B TOBHOMY 00043 no Gynb-
AKIW CHpaBi;, JaBaTH MHMCBMOBI BKa3iBKM Npo po3CIiAyBaHHA 3IMOYMHIB, NPO
oBpannd, sMiHy afo ckacypaHH4 3anodLKHOrO 3axondy, Keamidikallilo smodn-
Hy, IpOBeIeHHA OKpeMiX CTIMHUX Aill Ta posLIyK ocid, AKI BUMHIIH JTOTHH;
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3aTBepPILAKYBaTH OOBUHYBATBHI BUCHOBKH (OCTAHOBHM) i T.iH., MAIOTh IPOKYpPO-
pH. sKi CesnocepeIHBO 3OIFICHIOIOTE HAITEAL 34 OOOepAaHHAM 3aKOHIB opra-
HaMW¥, IO NPOBOIATE OMePATHBHO-PO3LIYKORY MiSIEHICT, HisHAHHS Ta JIOCY-
J0Be CIICTBO.

JIK Bimomo, Jo mpenMeTy BITaHHA NPOKYPopa ¥ OOCYIOBOMY NpPOBaKeHHI
BXOTUTE TAKOAK PO3E A3AHHA CIIOPiE Npo migcninzHicTs. Tak, AKWO mig 1ac pos-
CIiOyBaHHS KPUMIHATEHOL clipagk §y/Ie BCTAHOBIEHO iHII 3TOUMHM, BYMHEH]
ocoBow, IWooo AKOf BedeTkCd CNincTBo, abo iHIOWw ocoBow, 49KILO BOHM
TIOB A3aHi 3i 3TOYMHAMY, BYUMHEHMMH OCOBOI0, LILONO AKO1 BeleThCd CITICTRY, i
AKi He MIOCTIOHI TOMY OpraHy, AKHMH 30iFCHIOE ¥ COPaBi JOoCydoBe CIiICTES, TO
V pPasi HeMOMXIWMBOCTI BUOLMeHHA LUX MaTepiatlie B oKpeMe IpOBalKeHHS
MPOKYPOP, AKMA 3TIACHIOE HAITAD 33 JOCYIOBHM CIIICTBOM, CBOSK) MOCTAaHO-
BOIO BM3HAYAE MIOCTIHICTE BCix OHx 3no4nHie (4.7 cT. 112 KIK Ykpainu).

HeoBxinHo 3asHauuTH, 110, Ha BiOMIHY Bif Jil04oro 3akOHONABCTEA, PO3-
pobHukl npoekTie Hoporo KINTK YipaiHu omHOCTaMHO BU3HAYIUTHCE, IO CIO-
PH OpO MACTIOHICTE ¥ MeKax OMHOTO OpraHy OoCydoBOTO CTACTEA MOBHMHEH
BUPIIYBaTH KePiBHUK CTOYOro Mgposdiny BHMIIOIO PiBHA 4M HOTO 3acTyII-
HUEK, a He IIPOKYPOp.

Onnicro 3 0coBMMBOCTER  KPUMiHATBHO-NPOLECYANBHOT KOMIIeTeHITi
MPOKY popa, AKUA 30iACHIOE HATIIATORY NiANbHICTE 3a NONeKaHHAM 3aKOHIE B
JOCYIOBUX CTadifdx, TaKOXK € Te, IO BiH, HA BIOIMIHY Bl iHIIMX OpraHie dis-
HaHHA Ta JOCYA0BOTO CIOCTBA, MOKe pO3odaTH pealisallifo cBoel KOMIIeTeH-
Uil y KpUMiHANBHIX clpaBaX He NPUAMAKYM KPHMIiHaTIBEHY CIIpaBy IO CBOrO
npoeamkeHHA. [ligcraBorw OO 30ifCHEHHA HUM Iiel TIAMEHOCTI € caM dhakT
nepedyBaHHA IIPOKYPOpa Ha Mocaldi. AKTHBHO pealizOBYBATH CBOK) KOMIIETe-
HU{K OPOKYPOP MOXe 3aB0AKHM HAgBHOCTI ¥ HBOTO NpaBa GeslocepelHbO BH-
KOHYBATH ¥ KPUMIHANIbHIN CITpabi OKpeMi IMTpoLlecyatbHi Oif, BICTYYMTH CIPaBy
Y CTIYOro i caMOCTIMHO IPOBECTH POSCIiNYBaHHA B NOBHOMY oBcAzi, OTpHMa-
TH BiI, OpTaHiB po3CTigyBaHHA KOMIl NOCTAHOB, B AKHMX BiOoOpaskeHi HaMBaxk-
mHBilI KpUMiHATBHO-IpOIEeCyalbHi pilnenns (2, ¢. 141).

Are i moci cynepeunMBUM 3allMUIIACTECA BM3HAYEHHA Mek KOMIIeTeHI i
HOMIYHMEa MPOKYpOpa ¥ HOCYIOBOMY NpoBalkeHHi. Tak, IMpu BHM3HaYeHHi
KOMIeTeH Il NoMiTHMKa NPOKypopa HeoOxigHO BINNOBICTH Ha Taki salMTaH-
Ha: JIKMMM 3aKOHOOABIMMM AKTaMM perflaMeHTOBAHa KOMITeTeHILIA TTOMIMHM-
Ka npokypopa? Ym Mae npaBo HOMIMHMK HpOKYpOpa MpOBOOWUTH JTOCYIOBE
CTMOCTBO Ta NpoBaIKYBaTH cHigdi aii? Y1 mMae npaso NOMIYHMK NpPOKypopa
CKITATATH NPOTOKON 3ATPUMaHHA Ta 3aTPUMYBAaTH MJO3PIOBAHOIO B MOPAIKY
<T- 106 KIIK Vkpainm, komn srigao <. 101 KINK npokypaTypa He € opraHoM
nisHaHHA?

Ha xane nHi 8 KITK Ykpainm, Hi B 3akoHi Ykpainu “ITpo npokyparypy”
FOro KOMIIeTeHIiA YITKO He BU3HA4YeHa i, TAaKMM YMHOM, BaXKKO BUIHAYMTH Ti
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Mexi. Tak, B . 6 4. 1 c1. 32 KIK Ykpaiau Ta B ¢T. 56 3akony Ykpaidu "TTpo
HNpOKypaTypy” FOBOPHTBCA, IO B MOHATTA "NPOKYPOp" BXOMMTh TaKOK i moca-
Ha MOMiYHMKa NPOKYpopa, ale Gilklle KOMHOI 3radki Ipo KOMIeTeHIIo no-
MIYHMKa IPOKY pOpa ¥ DOCYA0BOMY IIPOBAKeHHI He 3TalyeThCA.

He sragyerbea npo Mexki koMIeTeHL Il DOMIYHMKa NPOKypopa i y mpoek-
Tax KIIK Vkpainu. Bunarok cknagac Tinbku mpoekT KITK Ne 3456-1, ne g u. 2
CT. 34 BKa3yeThCd, IO CTAPILi MOMIYHMKH i MOMIYHMKH IPOKYpopa ABTOHOM-
Hof PeciyGniku Kpus, npokypopie obnacreti, npokypopie MicT Kiera i Cepa-
CTONONA, BIFICBKOBHMX NMpOKypopie pericHie i BMC Vkpainw, Hesanexno sig
BHYTPIILIHBOTO pO3NOOiny o00B A3KiB, MaloTh MPaBo MOPYIIYBATH KPHMiHAIb-
Hi CIIpaBy 3aranbHOI KaTeropil, NpusHayaT po3CTidyBaHHA HOBOBUABIEHFIX
oBCTaBMH, CKacOBYBATH NOCTaHOBH OCiB, AKi 3MiCHIOIOTE MisSHAHHA, CTIUNX,
Ha4dalbHUKIB CTIOYMX MiTPO3Tinis, MiONopaIKeBEaHMX IPOKYPOPIB, JaBaT IM
BKA3BKH ¥ KpHMiHaneHHUX cipaBax. KpiM Toro, srinHo 4. 4 cT. 34 Toro X mpoe-
KTY CTAapIli DOMITHMKM i IOMIMHMKH PaltoHHMYX, MICBKIX, MIKpPaloHHMX Ipo-
KYPOPIB, BIFICBKOBMX NPOKYPOPIB IapHI3OHIB, NPOKYPOpPiB, AK OYOMIOIOTH
CHeliaTisoBaHi MPOKYpaTypH, HesaleXXHO Bil BHYTPILIHBOIO POSIIONITY
o0OB A3KiB, MalOTh NpaBC TAaKOA Ha BIONOBIIHOMY PiBHI CKacoBYBaTH IOCTa-
HOBH 0CiB, AKi ILIACHIOIOTE TizHAHHA, UMY, HaYalBHUKIE CTIYHX Digpos-
Jinis, mignopAgkopaHuMX NpoKypopis. He sposyMinmm, 1o npagda, sanrina-
€TBCA MUTaHHA: 9Ki NPOKYPOPH HOHOPAIKOBYIOTECA CTAPLIMM ITOMiUHHKAM
Ta NoMINHHMKaM NpoKypopa ?

B immmx npoekrax KIK YxpaiHu nocana moMivHMKa TpoKypopa sramLy-
€TBCA TIBKM IPH BUSHAYCHHI MOHATTH "I POKypop”.

Kpim Toro, srignoe cr. 17 3axoHy Ykpainu "[Ipo npokypatypy" nocynose
CIOCTBO MAKTE NPABO MPOBOIWTH CIigui NPOKypaTypi. TakuM YMHOM, Hi
KIIK Ykpait, Hi 3akon Ykpainw "TIpo npokyparypy” He CTAHOBIATH SHaKy pibB-
HOCTI MK IPOKYPOPOM Ta CTIYMM Ta MUK ST MM 1 TOMIMHMKOM IpPOKYpopa.

B xapakTepHCTHLI NOBHOBAXEHD ITOMIMHMKa MPOKYPOpPa MH BUXOIUMO 3
MONOKEHHA MO Te, IO 3aB0aHHAM MOMIYHMKA € NiNroTOBKa OCHOBHMX MPO-
LecyanbHIUX aKTiB 0714 NPOKypopa, MiAnHCYIouH AK TOH 3OiMCHIOE Harmad, 3a
HOiANbHICTIO MOMiYHMKa. Bsarami, eusHaueHHd Tako! KOMIIETeHLId ¥ JOCya0BO-
My NpoBalKkeHHi gB1A¢ coB0K caMOCTilHe i HellpOCTe 3aBIaHHA, BUPillleHHS
AKOTo nosHHHe OyTH 3acHoBaHe Ha aHanisi HopM KIIK, 3akony Vkpainmu "[Ipo
npokypatypy", Hakazie leHepaneHOTO NpoKypopa, NpaKTHKH OPOKY pOPCEKO-
I'o HaIAOY Ta posINAy CYIaMM KPUMIHAIBHUX CIIPaB.

Tax, srigno m. 5 cr. 227 KIK YipalHyu Opokypop Ma< Ipago ITPOBOTHTIH
PO3CIiAyBaHHA ¥ MOBHOMY ©0casi. Ha nepunni nornag, i noMivHKMK NpoKypopa
Ma€ TaKe IpaBo Ha NiIcTasi Toro, e sTigHo 1. 6 oT. 32 KINK no nonarra "npo-
Ky POp BXCOMTB | DOMIYHUK NpoKypopa. Ane x 1. 227 KIIK Vkpainu perymioe
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MUTaHHA HarlIaoy 5a JOCYIOBMM CTICTBOM, a Hi B 3aKOHI, Hi HA MpaKTHIL I1e
He 3yCTpivanocd, IO MOMIYHMK MPOKYPOpa MAac NpaBe Harmady 3a TaKMMK
OpraHaMM.

TaxuM THMHOM, 4718 TOro, OO BM3HAUMTH KOMO IMOBHOBAXKEeHE IOMIUHM-
Ka, HeoOxiIHO BMOLTHTI HpolecyallbHi (pyHKII, AKi 3aKOH NOKIAIae Ha Bli-
IIECTOALIMX BIMTHOCHO HBOTO IIPOKYPOPIB.

s nroro HeoOxiTHO Nepil 3a Boe BigzHauuTH nonokeHHd KIIK, B axux
Tide MOBa NMPO BUKIKYHY KOMIETEHLiK MPpoKypopa alo HOTO 3acTyIHUKa.
Tak, B meaxkux cratrax KITK npaMo BkasaHO Opo KOMIIETeHLi NpoKypopa
ado 1oro sacTynHuKa: cT. 117 "Posp 43aHHA criopie Npo NigcTigHicTs"; cr. 120
"CTpokK 0ocynoBoro cuincrsa’; o, 147 "BigcropoHeHHA o0BIHHYBAYEHOTO Bill
nocagu”; ¢r. 156 “CTpokn TpHuMaHH4 M0 BapTok"; ¢T. 165-3 "Tlopagok npono-
BXKeHHHA CTPOKIB TPMMaHHA Iin eaprow'; cr. 177 "Iligcrasu Oma mposeneHHd
obmIyky Ta DOpAAoK HAmaHHA 300 Ha [OTO IposedeHHA"; oT. 215 "Ockap-
HeHHA NOCTAHOBW IIPO 3aKPUTTA cnpaew”; cT. 229 "Pillennd npokypopa B
cripasi 3 00BMHYBaNBEHUM BIUCHOBKOM™ T. 231 "3MiHa npokypopoM oBBHHYBa-
yeHHA"; T. 232 "HanpasneHHa DpoKy popoM CIpaBy 0O cyoy" ToIlo.

Kpin Toro, HeoSximHO BUKTIOUMTIH HOPMH, B 4KMX MOBa [de PO CAHKI-
OHYBaHHA iHIIMX Mip OpOLecyalbHOTO NPHMMYCY Ta MPOBAKeHHA CTIupx
Hif, BUPILIeHHS BIIBOMIE, a TAKOK daui 3TO0H Ha NPUIMHEHHS CIPAaB 3a Hepe-
abiniTyounMy migcrapaMu. BodeBudE, 10 MOBa B HMX ide AMIlIe PO MOBHO-
BAKeHHA BiINOBITHMX IPOKYpopie.

TakuM 4YMHOM, NOMIYHUK IPOKYpOpa He HAiTeHHH MpaBoM IIpOBa-
JKeHHA OOCYIOBOrO CTiICTRa, a THM Binbllle 3aTpHMMaHHg 0co0M B HOPAIKY CT.
106 KIIK Ykpainu. o npaema, npokypop, 9KMA posclilye KpuMiHaTbHY
CMpaBy, Mac IIpaBo saTpuMaTH ocody B nopagky cr. 115 KIK, aka sigcunae oo
cT. 106 KIIK, ockineKu BiH B TAKOMY pasi HagineHWMI NpolecyanlbHUMK TOBHO-
BaKeHHAMM CTIUOTO, ale IMOMiYHHME MPOKYPOPa TAKMX MOBHOBaKEHb He Mae,
TOMY IO He HAfIimeH I MpaBoM IpOBaKeHHA TOCYI0BOTO CTACTEa.

BuknameHe O0OSBOMAE MITCYMYBaTH, INO KpHMIiHa/IBHO-IpOLleCyaTbHa
KOMIIeTeHIIiA NPoKypopa oOMeXyeThes 3a LiMAMK JTiATbHOCTI OpraHiB i croco-
GamMM HOPMAaTHBHO! Opi€HTAIl Ha JOCATHEHHA NPOLeCcyaTbHOTO pPe3yiibTaTy,
3a IpelIMeTOM BiIaHHA Ta 3a BIAIHUMM MOBHOBAXeHHAMM. Mexka nosHosa-
AeHb IPOKYpopa OKPecliEThCA MPeMeTOM BidaHH#A, Ha AKMI BiH PO3IOBCH-
JKYE CBifl BIagHUA BIME. [IpeaMeToM BiDaHHA NPOKypopa € Bl KprMiHamb-
Ho-TIpoLiecyanbHi BIDHOCHHM, IO BMHMKAIOTh HA TepUTOPIl, OKpecieHil Me-
AaMH aTMIiHICTpaTMBHOTO panoHy, obnacTti umn Ykpainm TakimM 4uMHOM, KOM-
MeTeHL s IPOKYpopa B IbOMY BHITAOKY OOMEKYETBCA FONOBHMM YMHOM Tepi-
TOpianbHUM PAKTOPOM.

IMpakTi4He 3HAYEHHA CTATTi MONATaE ¥ BM3HAYEHH] Ta DOCTKeHHI MexX
KPHMMIHATBEHO-POLECYAaTBHOT KOMIIeTeHLIIl MPOKypopa ¥ AOCYI0BOMY TIpOILe-
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Ci, IO MOXKe B MOJATBIIOMY BHEOPHCTOBYBATHCE B Mpoleci pedhopMyBaHHd
KpMMiHaTbHO-IPOLRCYa/TBHOTC 3aKOHOOABCTRA Ta NpPM BMKIATaHHI Kypcy
"KpumiHaneHuit npoiiec Ykpainu" Ta "TIpokyparypa Yrpainu".

Buxopucrana giTeparypa:

1. Koncrurynis Yrpair sin 28 gepeasa 1996 poxy Ne 254k/96-BP [EnexTpo-
HHW pecypc). - Pexumn qoctymy: http:// zakonl rada.gov.ua/cgi-bin/laws/ main.
cgi?page=1&nreg=254%EA % 2F%- %W E2%F0

2. Noborweo JLM. KpimiHameHO-TIpollecyambHa KommteTeHlia / JLM. JTlobo-
FKo, - JHinponerposcek: JTHIMponeTpoBCEKHIT Dep:KABHHI VHiBepCHTeT BHYTpI-
[Hix crpag, 2005, - 231¢

H.A. Kapaam

ANBIOHKT KadreIprl YTOMOBHOTO MPOLIecca H IIPaBocyIHs
(Hiypearckuit zocydapcmbenHatit yHubepcuren

srympernuy det umenu 3.A. Qudopenro, Vipatna)

UCTOPUS PASBHUTHA MHCTUTYTA
NPEACTABNEHWMA OOKA3ZATE/IBCTB JIMIAMM,
BOB/TEYEHHBIMM B YTI'OJIOBHBIM IMTPOLIECC

ITpencraBnenye JOKa3aTeMhCTE KaK CAMOCTOATRTHHHI MHCTUTYT YTOVIOB-
HO-TIPOLecCyallbHOTO NpaBa MMeT CBOK UCTOPUIO PaseuTHA. Tak, Iepeoe
ynoMuHaHMe 0 HeM B8uTo B Pycckon [Mpaene - BaskHelleM NMAMATHMKe Opee-
HepyCCKOro Ipaea. OHa BKIIOYaeT B ¢eGa HOPME! PasmifIHbX OTpaciel rnpasa,
M B [IPBYI0 ouepedb YTOTOBHOTO U MPOLIecCy anbHOTO.

SIBIACE MCTOUHMEOM OSHYHOTO Ipasa, Pycckad IMpaema perymiposaia
oBlIecTBeHHHe OTHOLIEHMA Ha HAualax TONepaHTHOCTH. 3[eck ocodoe MecTo
3aHMManTa MecThk (B TOM YMCTe U KPoBHAdA), XOTA CO BpeMeHeM OHa MoTepsana
CBOTI MepBOHAYambHHN XapakTep. 3a MpecTyIleHue, COBepLIeHHOe THIIOM,
HeMMHYeMO CTeNoBalo HaKazaHe, MPelyCMOTPeHHOe 3aKOHOM. TeM He Me-
Hee, 4TOOBEI MpecTYIUIeHHe CYMTANOCE COBEPILIEHHBIM, elf0 Hago ObIIO doKa-
3aTh. JoKasHBaHMe BMHOBHOCTH MPecTYIHUKA /IeKano Ha NOTeplesieM my-
TeM IpencTaBTeH s MM JoKasaTenbCTs. CTaTha 2 KpaTkon pegakiimm Pycckomn
[MpaBOu npedycMaTpHBaeT OBa BHIOA TOKA3ATelbCTB: BO-TIEPBHX, BHELIHUIMA
BUI NOTEPIEBIIEro I, BO-BETOPEIX, Hamuke cBiglerend [1, ¢. 47]. OBpalnaer Ha
cebs BHMMaHMe TexHIIeckoe HecOBepPLIeHCTBO CTaThi. 3aKOH CIMTaeT A0CTa-
TOYHBIM OTHMH BHI JOKasaTeNbeTBa (BHEUIHMI BUI MM CBHMAeTenb). OnHAKO
HaTMUl{e CHHAKOB M KPOBONOATEKOE ellle HMUero He FOBOPUT O TOM, KTO HaHeC
3TH TelecHHe MOBpekIeHu. [TosToMy anbTepHaTHEA B BRIOOPE T0Ka3aTelbCTh
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He ollpaedaHa. B cTaTke rosopurcd of OOHOM cBUOETeNle, B TO BpeMd Kak B
OPYTHX CTaTEAX TpeByeTcsa He MeHee IBYX.

Eile omHUM BHMIOM TOKAZATENBCTE, MMeBIIMM GONEIIOe 3HadeHMe, Bhin
CyIeBHHA MoedMHOK - mofe, OH NPHMEHANTCd B TexX CIy4Yagx, KOTma MHHX
IOKazaTeNlbeTB B0 He GblIo BoOGLIe, TG0 OHM He MOTTH IOMOYE YCTaHO-
BUTE UCTHHY 1O Aeny. TpeGyda npoBeleHs MoeIHHKa, NOTeplepllad CTOPOHA
TeM CaMBIM ITHTANack JOKa3aTe BUHOBHOCTE ONNOHeHTa. BHUrpeiBana cyd Ta
CTOPOHA, KOTOpas ABNATack nobenureneM Ha note. Ham npencraengercd, 410
TaKMe NOeTMHKH MOKHO PacCMaTPHBATE KakK OOHY U3 pOpM MpelcTaBleHms
CTOpPOHAMH CyTeGHBIX TOKa3aTelb TR, BO-NEPBEIX, TOTOMY YTO MHMIMATHEA B
X MpOBedeHUH, KAK MPaBUIlo, MCXOOTa OT CTOPOH, BO-BTOPHX, cTaTyc nobe-
OUTENd W MPOUTPABIIErO B CXBATKe MPH3HABATCA Kak oBCTOATeNbCTBO, YIIIA-
IOLlIee WM ONpaBIblBaollee B COBepLIeHMH MPecTyILUIEHHd W, B-TPETEUX, Ha
UX OCHOBe CyJ, HPUHMMAN pellleHue 1Mo gety. [To penieHuio KHA3A Mone MOTTIO
MPUMeHAThCA TAKKe M Kak crocol MecT o0MITUHKY.

B Pycckon IMpasie mpegycMaTpueanocs M ucTpeBoBaHIe TOKasaTelbCTs
Kak omHa 13 propM BBeleHHd TOCTemHUX B cyaebHui npolecc, CormacHo 3a-
KOHY, BO3MelIeHHe yllepba NoTepneBilledl OT NpecTyl/IeHHsA CTOpoHe OcyIle-
CTBAATCCH OGLIMHOM, B KOTOPOF COCTOAT BMHOBHBIL. Ha Hee e 1 Bosnaranach
o0A3aHHOCTE B NPOBeTeHUH PacciIenoBaHuA M BHOaYe Cydy BUHOBHOTO THIA.
[To genaM 00 MMYLISCTBOHHHX NPecTYINeHHMAX M YKPHIBATENhCTBe HeIdau
{paGop) obmniHa Morna ucTpeGoBaTh M MSHMaTh OOBeKTH peCcTyIneH s, 1711
MpedcTapIeHHa MX CyIy B KadeCTBe BellleCTBeHHH X JOKa3aTenbCTs, a IO, ¥
KOTOpOTO OHM OBITH M3BATH, NOIIeKANO MPUBOY B CYA A7 pellleH A BOTpo-
€a O ero BMHOBHOCTH.

Tem He MeHee ODBMHEHME TOTO MITH MHOTC MHIA B COBSPLISHMM ITPeCcTy-
MeHus OTHIONL He O3Havano NpusHaHMe ero BMHOBHHM. Tak, B [IpocTpan-
Howt penakuuu Pycckor [TpagoH eeoOmMTCA Takad opmMa JOKasHBaHMA CBOH
HeBMHOBHOCTH KaK MpeacTapieH e MocTyxos, [na oTeeneHuA 1oKHOTO 00BH-
HeHMA B yOMIICTBe HeoOXOOuMO MpelcTaBHTh He MeHee CeMM MOCTYXOB, AM1d
MHOCTPaHIeB - He MeHee Apyx. [Tocmyxu 3meck He CBHIeTETH NpecTyIIIeHHA,
KOTOpHX Npi yOUFficTBe, OYeBMOHO, COBCeM He OHIIC, a cBMaeTenu Jobpod
AisHH obBHHAeMoro. [TocmyxaMit MOTYT OHTE YTMeHH TOro ke TeppPHTOPHATHHO-
ro KOT/IeKTHEa (OOILIMHH, YIHIH)}, K KOTOPOMY NPHHANTeANT OOBHMHASMBIFL

Cornacno Pycckort Ipasge (c1. 67) [1, ¢ 69], oOBMHeHHe M3HATATBHO
CUMTAETCA TTOKHBIM, eClTH €70 He TOAKPeIUTATH NpedcTapIeHHbIM NoKa3aTelb-
cteamu. TIpy Beeft BaKHOCTM WHCTUTYTA MpelcTaBieHua JOKa3aTelbCTs, B
caM¥x TeKCTax 3akoHOB [peeHefi PycH MM MOCBAIIATOCE BCETC HeCKOIBKO
CTpOK TIPH OCBELeHHH CMOcoBOB NoKasHBAaHUA TOTO MIM MHOrO MpecTyIe-
HUA, 9TO BOBIIeM-TO BHNO XapakTepHO M9 HOPMATHBHO-TIPABOBBIX AKTOR
TOTO BpeMeHHM BBUIY HU3KOTO YPOBHA PasBUTHA IPaBOBOM MBICTTH.
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Takoe nonoxkeHue Oel NPOTOKATOCE BINOTE OO cepedMHH 17 Beka BO
BpeMA Mepexoda OT COCTOBHO-TIPedCTaBMTeNIbHOM BIacTH K abcomioTisMy. B
3TO BpeMs 3aMeTHO BO3PacTaeT 3aKCHOOaTeNIbHadA JeATeTbHOCTE Pycckoro ro-
CYTApPCTBA, YCUMTHMBASTCA CTpeMiIeHHe NPaBUTeTbCTRa NOIBRPTHYTE MPaBoBOT
pernaMeHTalMM KaK MOXKHC OONblle CTOPOH W ABTeHMA OOIIeCTBeHHOM M
roCyJapcTBeHHOM AM3HM. BeHIIOM 3TOW JeATembHOCTH M ABMIOCH CO3TaHMe
Cobopnore Ynoxenua 1649 roga.

Cobopnoe ynoxenue 1649 roga ABMIOCH HOBHM 3TalloM B PasBHMTHH
OPUIIYecKON TexHuKH. OHO CTano NepBHM NeYaTHHM MaMATHHMKOM PYCCKO-
ro npasa. [lo Hero nyGIuEaLlid 3aKOHOB OrpaHHYMBATTach OrMalleHHeM WX Ha
TOPTOBHIX IMOMIAOAX M B XpaMax, 0 UeM COBYHO CHeIHanbHC YKASHBAToh B
caM¥x JOKYyMeHTax.

CobopHoe ynokeHMe - IEPBHT B MCTOpHH YKpauHH u Poccun cucrema-
TH3MPOBAHHBIM 3aKOH. B MuTepaType ero, nosroMy, HepelKO HasbIBAIOT KOge-
kcoM [2, ¢ 55; 3, ¢ 277-278). 3meck BHepBHe 3aK0H OelHTCA Ha TeMaTHUecKHe
ITABH, MOCBALIEHHEIE eClIi He Ollpelel]eHHOR OTPaciii Ipaea, TO, BO BCIKOM
CIydae, MMeollHe KOHKpeTHH obbeKT HopmuposaHuA. Habmopaerca sHa-
YUTENBHOE pasBiTHe TOKa3aTelbCTBeHHOTO Mpasa. B yacTHOCTH, BechMa Golb-
LIoe BHMMAaHMe yOenAeTcs Mpolleccy Mx MomydeHmdA. Tak, cr.cT. 158-159 ycra-
HABTHMBAKIT BOBMOKHOCTE IpPelCTaBlIeHMsd CTOPOHaMM B KadecTBe MHOKA3a-
TeNbCTE CBMOETENECKIX NoKazaHui [4, ¢ 126]. YnokeHne MCXODUT 13 TeopuK
GropMATEHHX OOKA3ATENbCTB, TOCHONCTBYIOMET B (peodanbHOM Ipaee. LleH-
HOCTE CBHIETeNBCKOTO MOKA3aHMA OIpefielaeTcd B 3aBUCMMOCTH OT COLIMANTE-
HOTO MONOKeHMd cBieTend. g cnopa no Gonlee KpyIHOMY MCKY HYKHH U
CBUOETENH, 3aHMMakIIHe Bolee BHCOKOE MeCTO Ha (peodanbHOU TecTHHIIE,

MepebiM cmocoBoM MEeNydeHUd 3TOro Bida DOKAsaTelbeTh YIoXKeHMe Ha-
3bIBAET OOBICK - OMPOC OKOMBHHX TMIOIER O CNIOPHEIX 00CTOATeNbCTRAX Jena.
HAng npouseoncrea OGHCKa TOCTATOYHO W IBYX TeCATKOB YeloBeK. 3akoH ob-
palllaeT BHUMaHMe Ha TO, YTOOH OBBHMHAEMEIN I eTO NPedcTaBUTeNll He ITPi-
CYTCTROBATH NP OBHCKe M He MOTTH HOBTHMATE Ha ONpalllMBaeMblx JTIOOeN.
O0bIcK MOXKeT IPOBOIMTEC Kak IO TpeboBaHIMI0 CTOPOHEL, TAK 1 IO YCMOTpe-
HUKD Cyla U OCyIlecTenAeTcd ocoBHMM cHUTHEaMK. Kaxgoro oBHcKHOro de-
NOBeka TONpPallMBAKT OTOeNbHO. Kak W BCAKUEA CBHMOETeNb, OH IIPUHOCHT
OPUCATY, TIO OKOHYaHIH JONpoca TOANHCEIBAET MPOTOKOI.

Mpenycuarpueancd Takke ocolwIf BMIO CBHMOETeNBCKMX TMOKAZAHMH -
CCBINIKA U3 BMHOBATHX. Ecmi xoTa GH OTMH M3 JecaTh CBMIeTenell JacT NokKa-
3aHMA He B NOTh3Y JAHHOW CTOPOHEL OHAa MPOMIPHEBAET Jeno. CocTapHTeni
YhoxeHHA OPUIePKHMBATHCE CTEIVIOIIEro Npasiia: OOMH CBUIETENE He MO-
JKeT CUPOBePTHYTh MOKa3aHMA COMBLIMHCTEA, HO OH MOKeT NOKOMeSHTE Jod-
PYIO CIaBy MOTepHeRIIero 1 TeM 00eceHHTh Bee ero NpuTasaHua. Ina npou-
TPHILIA Je/1a JOCTaTOUYHO He TOMBKO MOKa3aHui OTHOTO CBHAeTens, MpOTHBO-
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pedalIix oCTanbHHM, HO ¥ IPH3HAHMA UM CBOefl HeoCBedOMIeHHOCTH, T.e.
MONPOCTY OTKA3a CBMAETeNA OT MOKasaH L.

CoBopHoe ynoxeHHe NpedycMaTpHBaeT NpoBedeHMe PasTMIHbIX BHIOB
obHICKOB, HaMbOMbIIIee 3HAYCHMe M3 KOTOPHX MMeN NOBATBHHI 00HCK — Mac-
COBHI1 ONMpOC HaceTeHUd o ¢aKTax, MMeIOLIMX 3HaueHHMe O NpaBMILHOTO
paspelieHHa Jena. 3akOH He onpefendeT KOMHIeCTBO ONpalllMBaeMBx JTHIL,
CropoHa, TpeGyrliaa NposedeHusa NoBAThHOIC OBHICKA, 3apaHes He onpene-
NgeT MOUMEHHO JIIofjel, TOMIeXallux ompocy. TMokasaHus cBeTCKUX JIHIT
HPUHOCATCA TIOA, TPHCATON. 3aKoHOTATelb PasyMHO IPUXOOHT K BHBOTY, 9TO
HOPUCATY HYKHO TPeBoBaTh B COOTBETCTBUM ¢ TOW pPelurieri, KOTOPYIO UCIO-
BeMyeT JAOIMIMT MoKazaHuA. B MpoTHBHOM CTy4ae OHa HHMKaK MOpanbHC He
CBAKET uelobeka. COOTBOTCTBEHHO MPHMCATa NPHMHOCHTCA ¢ IpHMeHeHHeM
HeOGXOMMMEIX PelMIMOSHHX aTPUOYTOE.

PesyneTaThl NOBATEHOTO OBH (KA OLEHHMBAIOTCA Ha OCHOBe hopPMATEHEX
Mpu3HaKoB. [1oMCUMTHBAlOTCA MOKazaHuA ONPOIIeHHHX MIOTeN, U B MoNb3y
Kakol CTOpoHH Gymer Gonbllle OTBETOB, Ta CTOPOHA M BHMMIPHEBaeT demo. lo-
noca Beex ONPalIMBAEMEIX PABHEL B TOM YHMCTe M HepyoCcKHX TIoTel.

JaKoH MpeJOCTaBIAeT NPaBo OCHaPHBATE PesyIbTaThl NOBATHHOTO OBHIC-
Ka. OBbICKHBIE TIOOHM, TaBlie TOKHHe NOKA3AHWMA, MOATeXaT YTOTOBHON
TpakOaHCKOM OTBeTCTBeHHOCTH. OTKas OT NokasaHMi Ha NOBATbHOM obHCKe
TAKKe CIUTATCA MpecTYIIeHHEM.,

Ene ogHmMM BHOOM JOKa3aTeNIbCTB, KOTOPEe MOTYT OHTE IpedcTaBneHt
cropoHamy, ColopHoe yIoKeHlMe HasbleaeT oBIIyIo ccblTky. [lo cBoen cyTu
OHa PONCTBEHHA CCBITIKE M3 BMHOBATBIX. B oTNMiuMe oT nocnem el mpy odien
CCBITIKE CTOPOHH CCBITAIOTCA HA OMHOTO TH HeCKOTTbKMX CBUOeTENel, YoToBi-
BLIMCE, YTO MX MOKasaHMA OyOyT pelnariluMy 4711 Jeta. enosek, Ha KOTo-
POTO CCHITAKOTO], J0mKeH BHTE ouepnOleM (pakTOR, 0 KOTOPBIX CEMOETEThCT-
ByeT. K oblIer ccHIKe MOXKeT NPUETeKaTECa He OTUH CBHAeTENS, a Tpu. Tpu
pacxoxgeHMK MOKA3aHMUF, Jerno pelllaeTcA GOMBIIMHCTEOM. JIoAKHBe MoKasa-
HUA MPU 3TOM YTOMOBHO HaKasyeMH. BTOPIMHO Mo ogHOMY Bompocy oOmiag
CCHITKA TPMMeHATECA He MOXKET.

Ecmit o meny HeT cBuaeTelef, TO CTOPOHH NMpeldcTaBIHanT ooty xos. Ho
30eCh MOUTYX — MCKTIOUMTRIBHO NOcOBHMK cTopoHwl. [lonTeepkian mokasa-
HUA CTOPOHH, TIOCTYX MCXOTMT He 13 3HaHMA (pakTa, a U3 TOTo, 4TO HOTeplie-
BLIMI MK OOBHHASMBIF NPaBH IO ero yoexaenuo. [TosToMy Noctyx MokeT
GuThed ¢ MPOTHBCIIONOKHOM CTOPOHON Ha mone [4, ¢ 307].

ClenyIolMM 3TalloM PasBHTHA YIOMOBHO-TIPOLECCYATbHOrO MpaBa CTall
neprod, npaeneHns [erpa I B nauane ceoero napcreosanms, [leTp copepriuaer
PEITUTETBHHT NOBOPOT B CTOPOHY posbicka. VIMeHHBIM ykazoM 21 despand
1697 r. "O% oTMeHe B CYIHBIX Oelax OUHHX CTaBOK, O OBITHH BMECTO OHHX pa-
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CIIPOCY M POIBICKY, © CBUAETeNdx, 08 0TBOMe OHHX, O MPUCATe, 0 HaKa3aHMH
TKecBIIeTenell M O MOLUTHMHHEX JeHbrax” MOTHOCTRIO OTMEHASTC] COCTAATeNh-
HEIl IIPOIlece, BBOOUTCA IO BoeM TelaM Hpollece cledcTBeHHBIN, MHKBI3HLIH-
OHHH.

OnpefeleHHbBIM OHMCCOHAHCOM 3TOMY 3aKOHY 3BYUMT MMEHHOM YKa3z
5 noatpa 1723 r. "O dopmMe cyga". Yka3 oTMeHseT POSHICK M JenaeT Cyd emuH-
CTBeHHON popMol Dpollecca. BosHUKAeT BOMPOC, 4eM BH3BAHO CTOMb peskoe
konedaHue B 3akoHonaTenbcTee? K.JI. KasennH mo stoMy BONpocy ocTOPOXKHO
zafpii "[IpMyYMHBE BOSBpallleHMA K NMpeXkHed ¢popMe CyOoNpoM3BOACTE 3a-
JLONro 00 TOTO BpeMeHH HalileHHON, ¢ TOUHOCTRIO HelsgecTHEL..." [5, ¢, 410].

VYkas 21 dpespana 1697 1. Guinm mononHeH U passuT "KpaTkuM msobpaske-
HiUeM Mpoleccos WiH cyaebHex TaxeB" 1715 roga (manee "Kparkoe 1zobpa-
AeHue"). PaccMoTpuM ero nogpoGHee.

B "KpaTkoM izoBpakeHI " BllepBble TaeTcd MOHATHE HCTLA U OTBETYMKA
(B 3aKOHe 3TH TepPMUHH PacIpOCTPaHATHCE KaK Ha YIONOBHOS, TAK U Ha rpaxk-
JAHCKOe CYIOIPOH3BOICTBO). Tak, MCTIOM (IIOTepHeBLIMM) IPU3HAeTCa THLIC,
KOTOpOe B YCTAHOBTEeHHOM 3akKOHe NopAdKe obpalllaeTcd B oyT A9 pellleHUd
BONPOCa B OTHOLIEHMHM OOBMHAMOTO M BOCCTAHOBTEHMHM HApPYIIPHHEIX NpaB
[6, c. 413]. B cTaTbe 3 3aKOHa 4eTKO ollpedeleHH O343aHHOCTH NOTePIIeBLIero,
HEeHTpaTbHOe MeCTO Cpeli KOTOPH X 3aHHMMaeT Mpaso (OHa ke M 00A3aHHOCTD)
HpelcTaBneHnd TOKA3ATeTbCTE B Oy, OUTA BHHeceHUd CHpaBenlMBoro pellle-
HHA o geny [6, c. 413].

HauBonee meHHBIM TOKa3aTelTbcTBOM CIUTATOCh cOBCTBeHHOS Npl3HA-
HIfe, HaMMeHee IeHHBIM - IPHCATa.

Cucrema cBUIETeTbCKMX MOKAa3aHUF, ¢ OTHOW CTOPOHB, YIPOCTHIACh:
OTHATH TakKe CIOXKHBIE (pOPME, Kak OOLIas CCHIIKA W CCHUIKA W3 BUHOBATHX.
C npyrof cTOpoHH OHa <Tana eile Gonee QopmanMcTHUHOM. Pacumpunca
KPYT OTBOOMMELX CBMOeTeNel, MoKasaHMd OUeHUBATHCE B 3aBMCHMOCTH OT MX
miaHoCTH. [TokasaHMsa OOHOTO CBUAETeNA, Jake caMble MCIepHHBaNIe, He
CUHTATTHMCE COBEepLIeHHHM NOKa3aTeTbCTBOM.

CornacHo 3aKoHY, TOKasbIBAHMe BHABMHYTHIX UeTOGHTIMKOM OCHOBa-
HUMA O]9 IPeTeHsHA | onpoBepkeHle X 0BBHHAEMBIM OCYLIECTBIATHCE I1Y-
TeM MpeICTaBTeHH TOKa3aTeIbCTR, M COCTABIANM OCOOH Tall Npollecca.

Bpems JokaswIBaHMA /1eKano, B MepEYIc odepedb, Ha yenoGuTumke. OH
HomkeH GHII I0Ka3aTk OCHOBATENBHOCTE CBOSH KanoBH Mo CTpaxoM MpPOMI-
PpHILa Jefa 1 Jake HaKasaHuA, eci oOBMHeHHe GHITO 0COORHHO TAKKHM.

3akOHOmATENE He OrpaHUYMBaTCd TpeboBaHHeM, YTOOE TOMBKO Yenoli-
TIMK JOKasHBaT CBOM NMpeTeHsii. OCBMHAMBIT Takke aKTMBHO JOMTKeH Jo-
Ka3ulBaTh Be30CHOBATENBHOCTD XKATOOL T HETO, T.e. IpPe3yMITIMA HeBHHOB-
HOCTH 372Ch He IPUMeHATACh.
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B "Kparkom 1zobpaxeHun" HasHBATHCE BHABL JOKAZATENTLITE, KOTOPHE
Mornu OHTh NpelcTaBleHH CTOpoHaMM. Takoro 4eTkoro nepeuucieHHs
HpedHOyIee 3aKOHOTATETbCTBO He 3HACT.

B cooreercTeMM ¢ (peomanBHOM IPOLECcCYaTbHOW KOHIENIHenR TyYIM
JMOKa3aTellbCTBOM CUMTATOCh COOCTBeHHOe Ipk3HaHMe OHO He TpeBopano
Gonee kakux-mubo IPYIix JeficTBHIA 0N BHACHeHHA UCTHHH. TeM He MeHee,
3AKOH YCTaHABMMBAeT, ITC CyA, He JO/DKeH Celo J0BepATh nphs3HaHuio, OH
9eTKO YKa3bIBaeT YCIOBHA, MPH KOTOPH X NpH3HaHMe MOAST GHTH NOTOXKeHO B
OCHOBY IPHUIOBOPA, a MMEHHO: a) HOMHOTA M 0e30TOBOPOYHOCTE NpH3HAHMUS;
5) MoGPOBONBHOCTE; B) MPH3HaHME TOLKHO OHTE CelaHO Nepell, CyOooM; I)
OBBHHASMEIFT JOTAKSH He TOMBKO IPH3HATDH (PAKTH, HO M B KaKOW-TO Mepe 10-
Ka3aTh IpU3HapaeMHe MonoxeHmn: [7, c. 205].

CeHTeTenbckue MOKasaHMA ABTAKTCA BTOPHM BHOCOM JOKasaTelbTe. B
ITOM BOMPOCe 3aKOH MCNOOHT U3 MOCMeN0BaTebHO TPOBOTMMON Teopiy dho-
PManbHHEX JOKa3aTelboTs, KOTOpas Halllla cBoe OTpakeHue el B ColopHoM
YIOKeHUH, HO 30eCh NPUMeHATCA 0CO0eHHO MIMPOKe. OCHOBHOM HETOCTaTOK
CHCTeMBL (POPMaNBHEIX JOKA3ATeMBCTB COCTOMT MMEHHO B TOM, 4TO CAMEIH
JOOPOCOBECTHHIFL CYABA TaK CBA3AH €10, YTO MHOTHa MPOCTO BHHYKOeH NpH-
HUMaTh pellieHHe BOITPeKH 3T PaBoMy CMEICTY U CBOTI COBeCTH.

VIHMIMaTHBa CTOPOH B MpeacTaBIeHMi A0Ka3aTenb<TB, CBOFICTBeHHAsd
COCTAZATeNBHOMY NPOIeccy, ellle He COBceM THMKBHOMpPOBaHa 3aKoHOM. CTo-
POHB MOTYT XOOATaFKTBOBATh O IPUBILUSHMH JOTOTHUTENBHEX CBHIeTener,
eCITi HaxooAT 370 HeobxommMeM. Ho cya, ke He CMOTPUT Ha 3TO Aeflo paBHO-
AyIIHO. OT Hero 3aBHCHT, JOMYCTHTE AONOMHHMTENBHEIX CBUIeTeNe N MTH HeT.

CTOpOHH MMeIOT paBHHe Npaka B NPMETeYeHMH cBiaeTenefl. B cooTeet-
CTBHMHM € TeopHeTt fopMaTbHHX ACKa3aTeNbCTE A0 PeIlaeTc] B 3aBHCHMOCTH
He OT TOTO, HaCKOMBKO AOCTOBEPHE, IO MHOHHUIO CyIa, IIOKa3aHMA CBUIeTener,
a OT TOTO, CKOMBKO 3THX CBMOETenel M KTo oHM. [14 3aKoHa CYLIeCTBYIOT He
TONEKO HEeTOIHEIE CBUIOETENTH, HO M JIyUIle, 1 xyamue. Kpurepui and onpe-
JemeHus "KaugecTba" CBHMOETeN ABIASTCA, padyMeeTcs, JPOpPMaTbHbIM M ITPH-
TOM KTaCCOBBIM.

ClienyrolMM BHIOM NOKA3aTelbCTE, KOTOPEIE MOTYT BHTE IPelcTaBleHbl
CTOpPOHAMH, 3aKOH Ha3HBAeT MUCEMeHHHe JOKA3aTeNbeTBa. 3Meck TAkKe MMe-
ercd GopMaNEHBI MOMeHT. McTMHHOCTE OOKYMeHTa olpeleldeTcd He U3
Hero caMoro, a 1o olnpeteleHHOMY NPH3HAKY — IpUcATe.

[MuceMeHHBIe DOKazaTeNbeTBa 0 "KpaTkomy H3oBpakeHuio" - TOKyMeH-
TH, B KOTOPBIX 3allMCAHBI OOCTOATENBCTEA OTHOM 13 CTOPOH B OTHOLIEeHMH
OPYrof, a He BCAKMA TEKCT, CONEPHKALIMA NONTBePKIeHe UITH ONpOBepKe-
Hl¢ TOTO WK MHOro pakTa, BaXHOrO MId Oena [6, ¢ 442]. Boe DOKYMeHTHI
OelWTHCE Ha JBe TPYONLL JOKYMEeHTH KOTOPbIE 3apeTMcTpHpOBAHHEIE B TOCY-
JapCcTBeHHEBIX OpraHax, M BedKOTO pofa THUYHAA Mepelicka, 3aTHCK,
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Ecrmi 1oKyMeHT pelliaeT BOIpoc of OCHOBHOM NpeaMeTe CIopa, JOoCTaTo-
YHO, 4TOOH CTOpOHA, TPOTHE KOTOPON HanpasneHo comeprkaHue IToTo JOKY-
MeHTa, NpusHaTa JOCTOBRPHOCTE MUCBMeHHOTO OOKa3aTeNIbeTea. Torda <ya,
MOXKeT, He UCCeqya OpyIHuxX J0KasaTelnbCTB, NepexoquTh K BHHeCce HHI IpH-
roeopa.

Ecmu OOKyMeHT He COTepAMT JOCTaTOMHOTO MaTepwana, HO CBA3AH ¢
JPYIUMM, HYKHO NpencTaBHTh M 3TH Gymarn. MoxHo oBoumucek 1 Ses storo,
ecTi JOKYMeHTH, MMeKRIIMecd B Cyde, B CBOeHl COBOKYIHOCTH JOCTATOUHO
MOTHO OCBRIIAIOT Jemo.

20 nHoalpa 1864 roga GHI NpuHAT "VeTap YrONOBHOTO CYILOMPOM3BOALCT-
Ba" (manee Vcrag) [8]. [TporpeccMBHHT O/ TOTO BpeMEeHM JOKYMEHT, YIean
3HaTUTeNbHOe BHMMAaHMR J0Ka3aTenbCTEeHHOMY NpaBy, XOTA MHCTUTYT Iper-
CTaBTeHIS TOKasaTeNMbCcTE He Hallel CBOero JOMAKHOTC sakpenneHua. Tak, B
pAde craTeft (46, 103, 113, 142, 159, 166, 304, 546, 602 1 Op.), yIoMMHaeTcA NO-
HATHe "IpedcTaBleHle NOKA3aTelbCTE”, XOTd NpOolLenypa ero pealusalii B
YcTage orcyTeTeyeT. M3 aHam3a 3aKOHA CledyeT, UTO TOKA3aTeTbCTBA MOTYT
ObITe MpedcTaBneHsl CTOPOHaMM /I a) onTeepAeHus xanobu ) onpose-
PKeHUA OBBMHEH M B) OTBONA CYIEH.

HaneHetilllee pasBMTHe HOPM OT€UeCTBEHHOTO YTONOBHO-NPOIeccyalb-
HOTO TpaBa B UelOM, M MHCTUTYTa IpeicTaBleHHA JOKA3aTelbCTB B YACTHOC-
TH, TPOUCXOIUIO MO NPHHLIMIIAM YBTHUSHHA POTH M BIMIHMA FOCYIapCTBa
Ha cygeGHBIA npolece. B peBomoNMOHHOe BpeMA NPHHUMMATOCh 3HAYMTETE-
HOe KONMHMYecTBO OUPeKTHE, YKasaHWA, pellTaMeHTHPYIOUINX MOPIIoK Mpoks-
BOJICTEA IO YTONOBHHM AeflaM. B 3THX JOKYMeHTax MHCTUTYT MpelcTaBne s
JOKa3aTeNbCTE CBOETO PasBUTHA He TTIOMYIWI, BCIedcTBHE 9eT0 PAcCMaTPUBATh
1X HellemecooBpasHo,

B 1927 rony BeIn NPHMHAT HePBHMA B UCTOPHM YKPAMHCKOTO TOCYIapCTBa
YTONOBHO-TIPOLLeccyanbHEIN Komekc [9].

OTTHUNTETEHOR YepTOl 3TOTO 3aKOHA BHIIO TO, UTO B HEM NPaKTHUYECKH
MONMHOCTBIY HUBEIMPOBATOCE 3HAYCHHE MHCTUTYTa IpeldcTaBleHud OoKasa-
TeMbCTB THITaMM, BOBTeYeHHBIMM B YLOMOBHBIN Hpolece. M x0Td TepMuH
"IpefcTaBleHe JoKasaTenbcTe” npucyTeTeyer B YITK YCCP 1927 1, ero uc-
MONMb30BAHKMEe B MPABOIPUMEHHTETEHOM NpakTHKe OHI0 BecbMa 3aTpYIHMTe-
neHO. Tak, 3aKOoHOTATENh YIOMUHAET eTO TOMBKO B HOPMAX, PeryIMpYIOLINX
NOpANOK MpoBedeHud cyaeBHoro sacemanma. OOBUHISMHNE MOXeT peaiso-
BATh CBOR MPaBC Ha NperdcTaneHie JOKa3aTeNbheTs MyTeM NoTauM B CyH Xoda-
TalicTBa 00 MCTPeOOBAHMY NMPeIMeTOR 1 JOKYMeHTOB, MMEeIOIIHY, [IC eTo MHe-
HUK), 3HaYeHMe AN dena (cT.cT. 254, 255). VHown npolenypsl 3akoH He Iped-
YCMaTpPHBaeT.

Kak BUOHO, MHCTHTYT MpelcTaBleHHA TOKa3aTellkCTE Ha Bonee paHHMX
ITanax pasBUTHA YKPaMHCKOTO roCcyJapcTsa M Mpaka 3aHMMan LeHTpanbHoe
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MecTo cpei cnocoBoB MoMydeHHd ToKasaTelbkcTBeHHON MHopManmi. Brooc-
NeICTBHY, ere pofb MNPH OCYIIRCTEIRHMM YIOTOBHOTC CYIONPOMIBOACTEA
YMeHEIIANACE, UTO [0 HallleMy MHeHHMIO 4eNdeTcd ommbouHsiM. Hamnexantag
pernaMeHTalMA JAHHOTC MPOLeccyanbHOro OeCTBUA NOBOTHT obecneyuuTh
peamu3aliiio Mpae UL, BORTeYeHHHX B YTOMOBHEIF IMpollece, Ha y4acTHe B
JOKa3HBAHMKM ¥ PaclIMpHTh IyTH MIOMy9LHMA OJOKazaTeNbcTBeHHOW HHGOp-
MAIlMI 1A OpTaHOoB, BeOYIIMX PaccienoBaHie 0 YTOTOBHOMY TeTy.
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O.B. MexuBoi

HAYKOBIH CHiBpOOIiTHHK CEKpeTapiaTy BUeHOI pami,
an'FOHKT KadpempH KpHMIHATEHOT O ITPOLecy

( Honetgpratt iwpuduuniat ot Jyzanceroso depwadnozo
yHibepcimemy Bmymphunix cnpat in, E.O. Hidopenka, Vipatua)

YAOCKOHAJIEHHSI TPOLECY AJTBHOI PETJTAMEHTAILTLI
AEAKUX TAKTUYHMX NPMHMOMIB OPA B KOHTEKCTI
PEDOPMYBAHHSI KPUMIHATTBHO! KOCTUIIT YKPAIHA

AKTyalnbHMM MMTAHHAM CBOTONEHHA € BOOCKOHANeHHA CUCTeMM BiT4YM3-
HAHOT KPMMiHaTBHOI IOCTHILT, fAKa, Hakanb, He MOBHOK MipoK) BIOMOBIOac
HOBUM CYCITBHIMM BiJHOCHHAaM, LIC CKMaINGI B YKpaiHi, 1 He 5a0esneuye Ha-
MEKHOTO CTAHY IpaBONoOPInKy, ecdheKTHBHOTO 3axUCTY ocil, CYCninecTBa Ta
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HOepxkabll Bill HeOGeslleUHMX NOCATaHE Ha COIiaTbHI HiHHOCTI, IpaBa i 3aKOHHI
inTepecw [1, . 5].

Lle MOACHIOETECA THM, IO BOHA € MPOMi3IKOK, BHYTPIILHED CyIeped -
BOK, He 3aBIH HayKoBo o0 pYHTOBAHOK | HaOMipHO YCKIaOHeHow. A Jianb-
HIicTh 1i cy®'ekTiE xapaKTepusyeThea OyOnoBaHHIM MOBHOBaXKEHE, BiICYTHiC-
TIO YITKOTO BHM3HAUeHHA Ta PO3MEKYBaHHA KOMITeTeHILT, HAMAHHAM IpiopHTe-
TY APYTOPANHUM 3aBOAHHAM, 3aCTOCYBAHHAM HeBUIPABIAHO YCKTATHeHMX
dopManeHux TPOLENYp, a TAKOXK HeNOCKOHAIOK (pYHKIIOHATEHOK) CIPOMO-
JKHICTIO OpraHiB KpUMiHambHOT ocTHIl [1, . 6].

Takun UMHOM CHMCTeMa KPMMIHATBHOT OCTHII YEpaiHu noTpebye BKUT-
TA HH3KM pedpopM, HAIPABTeHMX Ha NiTBULIEHH: edeKTHMBHOCTI s5a0esnedeH-
H4 Mpae i ceofon mroauHm. [ Hboro soHa Mae OyOyBaTHCA Ha IPUHIHIAX:

- BepXOBeHCTBa MPaBa;

- ryMaHizallii sakoHOMaBCcTea ¥ cdpepi KpHMiHATBHOT IOCTHLIII;

- NOOHAHHA 3aXHCTy Opap ocobH i 5abesneveHHA My OmiuHMX iHTepediB;

- HeBiIBOPOTHOCTI BIONOBITANBHOCTI Ta MOKapaHHA 3a KPUMIHAMBHO Ka-
PaHi MisTHHS,

- mimicHoCTI Ta 3aKiHYeHOCTI {(PYHKUIOHATBHO! 3aBePLISHOCTI) permaMeH-
Talil DisATeHOCTI cy0’ eKTiB KPMMiHATBHOT KOCTHILT;

- rapaHTYBaHHA [paBa Ha CYIOBMI 3axHCT;

- 3abe3NedeHHA PIBHOCTI BCixX Mepel], 3aKOHOM Ta MPOIeCcyanbHol piBHOCTI
CTOPiH ¥ KpHMiHaTbHOMY NpoBaj/KeHHi,

- BINNOBITHOCTI HOPMATHBHMX AKTiE 3 OWMTaHb (PYHKIIOHYBAHHY KpPHMi-
HATBHOT FOCTHILT BMMOTaM MIKHAPOTHIX TOTOBOPIB, 3roda Ha 000B 93KO0BICTE
AKUX HagaHa BepxosHow Pamorw Ykpainu [1, posa. 1, o 2).

3eepTacMo yBary Ha Te, IO pearlisallid peryIaTHBHOTO MOTeHIiaTy X
MNPUHIIUILE 3@ HallpAMOM pedropMyBaHHA KpHMiHANBHOL I0CTHLIT O0yMOBIIOE
BHMKOPHCTAHHA MOXIIMBOCTEN yoiel MpaBoBoi cucTeMu YkpaiHM Y Wil ke
CTATTi MM XOUEMO SOCepedHTH yBary Ha TakMX HalpAMKax pedropMyBaHHA
CHCTEMH KPHMiHaTbHOT KICTHILIT

- YOOCKOHATeHHA KPUMiHaNbHO-TIPOHECYaIbHUX HOPM I CYMIKHOIO 3a-
KOHOHABCTBA (HOPM 3akoHy YKpaiHu "[1po olepaTHMBHO-pOSIIYKOBY Hiflb-
HicT");

- pedpopMyBaHHA MpOLETYPH AOCYIOBOIC PO3CTIOYBAHHA (IpOIecyanh-
Ha permaMeHTanid OP3 i nedkix TakTHUHMX DpuioMis OP);

- pospobiIeHHA MPOMO3MILIA LIOTO BIOCKOHANeHHA KPHMMIHATBHOTO Cy-
JOYMHCTEA 3 METOK) HIIBHIIEHHA HOTo edpeKTHBHOCTI.

[Movunaroun BHKIa0 OCHOBHOTO 3MICTY CTaTTi, 3a3HATMMO, IO PyHKILT
OpTaHiB Ji3HaHHA i AOCYL0BOTO CTACTBA B 3aKOHONABCTEL YKPaiHM x0d i Hemo-
CTaTHBO, ane GinbII-MeHII BusHadeHi [2]. Tlepenik xe opranis gisHaHHA i cnif-
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CTBa, AKUM NOPYYAETbCA OOCYA0BE POSCINYBaHHA KPUMIiHATEHUX MPaBolo-
pylIeHb, ciin Oyno G puiuepnHo yToUHMTH. PyHKILIOHATBHI MOBHOBAKEHHA
TAKMX OpraHie MalTe GYTH BI3HAYEHI ¥ KOMILTeKd 3 pechopMyBaHHAM Opra-
HIB NPaBOOXOPOHHOI CHCTeMHM Jepkabsi. BOHM NOBHMHHI NOENHYBaTH OlepaTH-
BHO-PO3IIYKOR i cnimui pyHKI, 3aeplIyOun OpOBATKeHHd ¥ CIpaei CKla-
JaHHAM BiINOBITHOTC HPOIMecYaTbHOTO TOKYMeHTY [3]. V Takifi xe Mipi Bu-
3HAYEeHI i MOBHOBAMKEHHS MPOKYpOpa LIOO0 KOHTPOTO 33 TiTbHICTH IIMX
opraie BIagi. Alle OO0 OPraHie OMePATHBHO-POIIYKOBO Ii4NBHOCT] LILOTO
CKa3aTu He MOXKHa. B yKpalHChKOMY 3aKOHOOABCTBI Bee L He BHSHaUeHe caMe
TIOHATTA OMNepaTHBHO-POSLIYKOBOTO 3axX00y, He 3aTBepKeHUM BUYePIIHUMA
neperik BB ONepaTUBHO-POSLIYKOBIX 3aX0miB, BIACYTHI MpolecyanbHi HO-
M, IO PeryIoKTE NIOPAI0K MPoBedeHH OlePaTHBHO-POSIIYKOBMX 3aX0MiB,
Ix MOKYMeHTYBaHHA Ta Iepedadi opraHaM Ji3HAHHA Ta OOCYOOBOIC CIOCTBA.
He eupillleHe NUTAHHA BMKOPUCTAHHA Pe3yIIbTaTiB Olle paTHBHO- POSLITY KOBIX
3axofip AK JOKasie ¥ KpHMiHAMBHOMY CYIOTHMHCTEL

Hivicro, HOpMI YMHHOTO 3akoHy YKpafHu "TIpo omepaTHBHO- POsIIy KOBY
gismeHicTs" Bin 18.02.1992 Ne 2135-XII He MicTATE aHi Nepeniky, aHi 3MicTy
ONepaTHBHO- PO3LIYKOBMX 3ax0HiB. Y [TpoekTi, 3anpolloHOBaHOMY HapOIHIMH
JenyraTaMu Yrpainum BJ Lleeuem, [.I. Mockanem, B.JI. Cisxobiraem,
B.A. BeszonM, B.M. I'punakom ta B.C. Manuimesum (mamni - IpoekT) Hef repe-
nik nepenBaueHo y crarrax 10, 11, 12 [4]. TTpore smicT Takoro cnenmdiunoro
OllepPaTHBHO- POSLIYKOBOTO 3aXOAy AK ONepaTHBHME ekcneplMeHT v TMpoekri
3a3HaUeHO HeKOPeKTHO. [o TOro K BiOCYTHI BKa3iBKM LIOOO 3aKOHHOCTI Ta
MeX [HOT0 3acTOCY BaHHA.

OKpiM IBOTO, BBakKacMO HEKOPeKTHHM i TAKUM, IO He BiloBpakye ceMaH-
THYHe 3HaYeHHA TepMiHy "OlepaTHBHO-posllyKoea koMGiHallia", BlsHaUeHHH,
sasHaueHe B cTaTTi 1 [MpoekTy. Mik THMM OnepaTHBHO-posIIyKoBa KOMOiHALlg
(onepatneHa KoMGiHALIA) 3a CBOEK) CYTHICTIO He € ONePaTMBHO-PO3LITYKOBHM
3axOmoM i He mMoxe OYTHM BilHeceHa [0 KOMHOTO 3 MEepeliKiB OlNepaTHBHO-
POSILIYKOBHX 3ax0/iB, 3a3HaYeHHX ¥ cTaTTax 10, 11 Ta 12 [MTpoekTy.

3 ypaxyBaHHAM BHLIeHaBeJeHOTO Pl TEPMiHIB Ta IONOKeHb, BisHaYe-
Hux y IpoerTi norpebye KoperysaHua. Lle o3nauae, mo INpoekT € Hemonpa-
LUbOBaHKM i MoTpelye NOJATBILIOTO BIOCKOHANIEHHA 3 METOK) NpPHBeNeHHS
WOro ¥ BIAMNOBIOHICTE 10 BUMOT 3aKCHOOABCTBA YKPAaiHM Ta CYYacHOTO CTaHy
KPHMIHATBHOTO CYOOUMHCTBA. CaMe TOMY, € OUeBMIHOK) HeoOXiIHIcTE BHe-
CeHHA IO HbOTO 3MiH i JOTIOBHEHE.

1. ¥ ITpoekTi TepMiH "olepaTHBHMI eKCHepHMeHT" Bi3HaYeHO 9K “Olle-
PaTHBHO-POSIIYKOBHI 3axif, i3 IITYIHOIO CTBOPeHHA YMOB B 0OCTaHOBLI, Mak-
CUMAabHO HabMIDKeHIN 10 peanbHOl, 1714 NepeBipKH CNpAMOBAHOCTI HaMipis
ocoBH, B Oigx AKOl HAABHI OKpeMi O3HaKM BUMHEHHd 37I04HHY, Ta CIoCTepe-
JKeHHI 3a ii mosedinkow” [4, cT. 1).
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Tak, niricHo, oNepaTMBHUA eKCIIEPUMEHT € OllepaTHBHO- POSIIYKOBUM 3a-
XOMOM 3i ITYYHOro CTBOpeHHA yMoB. [TpoTe, Ha Hally OyMKY, Ie €aMHe TBep-
JKeHHA, MO Binobpakye FIoro CrnpaskHIo CyTHICTh. He MoxHa noroguruca 3
HacTYIIHMM BHKTamoMm {(dJopMymioBaHHAM) 3MicTy nporo OP3. Beaxkaemo
SinpI BIATHMM Take (POPMYTIOBAHHA TepPMiHY: ONepPATHBHMI eKCIePUMeHT -
ONlepaTUBHO- PO3LIYKOBU T 3aXifl, HAIIpaBIeHU i Ha CTBOPeHHA i BUKOPHCTaHHA
HeIMacHO KOHTPOABOBAHMX IITYYHMX YMOB Ta O0'€KTiB I/ MpOSABY 3NMOYHH-
HUX HAMIpPIB OCi0, IO FOTYIOTH, BYMHAITE ab0 BAKe BUMHUITH 3TOYHMHM.

2. ¥ IpoekTi BigcyTHA BKaziBKa MPO MeKi 3acTOCYBaHHA Ta 3aKOHHICTB
OllepPaTHBHOTO eKCIIEPHMEHTY.

Len 3axig TuM4acoBo oBMexye IpaBa IIOOMHU i MicTHTE Hebesmeky
NPUTATHEHHS A0 BiIIOBIIATEHOCTI CTOPOHHIX 0cif, 110 BUIAIKOBO OMHHILTH-
¢4 B MOJIi 30Ppy ONepaTMBHMEKIE. AKTYallbHMM IIOCTae€ MMTaHHA OO0 BI3HA-
YeHHA BMMOT 3aKOHHOCTI ITifT Yac NpoBedeHHA ONepaTUBHOTO eKCIepHMeHTY.

Tomy B 3akoni Ykpainu "[Ipo onepaTHBHO-POSIIYKOBY JIANBHICTE Mac
OyTH npsAmMa BKasiBKa MpO MeXKi 3aCTOCYBaHHA ONepaTUBHOIO eKClle PUMEeHTY.
[MpaxTHKa moxasye, IO LeH 3axid, MOKHA e)eKTHBHO IPOBOTUTH J/11 BUAB-
NeHHHA, TONepelKeHHA, TPUIMHEHHA Ta POSKPUTTA 3704MHIB yIb-AKOi TAX-
KOCTI. Pa3oM 3 IM, MU BBAKaeMO, IO He MOKHA MPOBOIMTH OlepaTHBHI eKc-
NepHMeHTH AT POSKPUTTH 3MOYHHIB HEBETTMKO TSKKOCTI, OCKIMBKM i, yac
TOro MiIrOTOBKM T NpoBedeHHA O0'€KTHBHO CTBOPIOETBCA OOCTAHOBKA, AKA
MONeluye BUMHEHHA 3/IOUHHY, a TOMY 3'4BIACThECA HeleslleKa 30ilcHeHHS
MPOTHITPABHUX Hifl BHMIIAIKOBHMMH 0CODaMIL

3. ¥ IlpoexTi onepaTmeHy KoMOiHalLlilo BHeCEHO A0 Mepeliky onepaTHB-
HO-pPOSIIYKOBHX 3axomiB [4, m. 10 1. 1 ct. 11]. TTpoTe oneparmeHa koMBiHaIisa
(onepaTHBHO-pOLIYKOBA KOMOIHALIA) 3a CBOCHC CYTHICTKR He € onepaTMBHO-
PO3LIYKOBHM 3axomoM. Y Teopil Ta npaktuni OPI nin, oneparusHole KoMGi-
HaLi€lo PO3YMIIOTE KOMIUIEKC Tifl, TIOENHAHMX OUHUM 3a0yMOM, TereHIomw,
CIPAMOBAHUX Ha BHPIlIeHHA KOHKPeTHOTO 3aBIaHHA 0 BUABTeHHIO, 3amobi-
FaHHK ab0 pOSKPUTTIO 3MOYMHY. 3a3HAYMMO, IO CYTHICTh OMEPATHBHOT KOM-
GiHalif monArae e B TOMY 110 BOHA € IPAKTHYHMM BTITeHHAM pPe3ynbTaTie
BiTbHOro HethopManisoBaHOTO MUCTEHHH, AKe 31iACHIOETECA i3 3aCTOCYBAaHHAM
TAKUX HellpollecyanbHUX ochep IMi3HaHHA, 9K iHTYiliA, Teped4yTTd TOIIO pa-
30M i3 BUKOPHMCTAHHAM iHOMBIIyanbHOTO OOCBIAY MPAKTHUHO! po0OTH KOHK-
PeTHOrO OIEPaTHBHOTO MpalliBHMKa Y B3acMOMii 3 iHIIMMI oy eKTaMu KpH-
MIiHATBHOTO CYOOUMHCTBa [5, ¢ 250]. Jopeuwn, mig 4ac IposeneHHd ollepaTHE-
Hol komOiHalil MOAIHBa yIacTh cuiguoro. Jedki pueHi BBaKaloTh OepaTHUBHY
KOMOIHALKO pesynbTaToM B3aeModil CTiTdmx Ta ONepaTMBHMX MiOposOinis,
HNOETHAHHAM CHigdux Oifl i ollepaTHBHO- POSIIYKOBHMX 3ax00iB.
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4. BHeceHH:A 3allpONOHOBAHMX 3MiH HEOOMIHHO Mae TAITH 3a coboK Ko-
perysaHHd BU3HaYeHEb Ta perllaMeHTAllil iHIIMX TaKTHYHKMX npuiomis OP,
TAKMX 9K KOHTPOIEHA 3aKYIIiBlA, KOHTPOTBOBAHM MPONYCK ocib uepes mep-
KABHMIT KOPIOH YKPaiHK, ollepaTiBHa 3aKyIIiBIA TOILIO.

Hanpukinmi BMKTaOy Tes CTATTi 3a3HauMMO, IO MM POSCITAHYIIM JIMILE
OKpeMi aclexkTH pedpOpMYBaHHA KPHMMIHANMBHOL IocTHIil YKpaiHw, nauile Ti,
IO CTOCYIOTBHCA YOOCKOHATI@HHA NpOIleCya/IbHOI permaMeHTalil JeAaKkux Tak-
THuHMX TpuitoMie OPL. 3aranom npoeigHa iges sammumnaca. | BoHa nomsrae
B TOMY, IO pedpopMyBaHHA OpraHiB KPUMiHaNbHO! IOCTHIIT Mae ByTH cnpaMo-
BaHO Ha BIOCKOHAMEHHA IXHBOI AIANBHOCTI 3a €BPOIeFICHKMM M CTaHIapTaMu 3
MeTOK HMiNBHIIEHHA PiBHA 3aXMCTY IPaB JIIOHMHN i OCHOBOIONOKHMX csoBor,
nocuiieHHA BopoTsit 3 KPHMIHATEHO KapaHUMK JIiSHHAMM i, 4K HacTiOOK, Ha
SPOCTAHHA PiBHA JOBIPH HaceleHH IO LIX OpraHis.
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CTAPIITHT NpeNoIaBaTeTh Kadpeoprl YronoBHOTO
Mpaga 1 IPOLecca IKOHOMHKO-TIPABOBOT O (paKy BT Ta
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H.H. Tapacenko
CTYIEHTKa 3KOHOMMKO-TIPaBoBoro (haKkyIbTeTa
(Horeuit HAUORAAHbET YHUbepcument, Yipatma)

NMPEAMET W NMPEAENTBI AOKA3SBIBAHMS
B YTOJIOBHBIX AEMNAX O PASBOAX

BopbGa ¢O cTOTh CIOKHHEMHE M, K COKaNeHUK, UPesBHYafHO pacIpocT-
PAHeHHHMHM B IOcTeTHee BpeMd MPecTYITeHUIMH, KaK pa3bou gemAeTcd of-
HOW M3 BaKHeTIIMx 3aJad OpraHoB paccienoBaHM#A, TPOKYPaTypH M cyda
HAIlIeTO FOCydapcTBa.

>Ta 3agaua GyOeT yCIelllHO OCYIIECTBIeHa TOARKO B TOM CIy4ae, eci o
KaKIOMY YTOTOBHOMY Jeny © pasOoe OygeT ycTaHOBIeHa MCTHMHA, TO ecTh
JoKasaHH Boe oBcTOATeNbeTBa, YKasaHHEIE B T. 64 YTIK Ykpaunsl, cosokyn-
HOCTB KOTOPHIX 0DpasyeT NpedMeT AOKasHBaHUA 110 yTOTOBHOMY Jemy.

Ha ocHoBe MpoBedeHHOro HCCTENOBAHMA MOKHO CIellaTh BRIBOML O TOM,
UTO xapaKTepusyA NpedMeT JoKaswBaHMA 10 AenaM o pasfosAx, clemyeT mo-
OUEPKHYTE BaKHOCTh (haKTHUeCKMX JAHHHYX, XapaKTePUsYIOIIMX THYHOCTE
notepnesiero. BKIoueHue B MpeamMeT JOKasHBaHMA IO TakMM AelaM AaH-
HBEle O TMYHOCTH NOTepHeBIIero ABNIeTcA OOHOM 13 ocoBeHHOCTEN MpenMeTa
JOKa3HBAHMA M0 TaHHOVM KaTeropHi Jer.

CeeneHmnd © THMUHOCTH NOTePIERLIEro MOryT CTYKMTE TOKA3aTeTbCTBAMI
MOTHBOB COBepPLIeHMA MPeCTYINEHMA, ero NocIeacTeiil. OHM XapaKTepHsyIoT
B ONpedelTeHHON CTelleHH THYHOCTE OBBHHASMOrO, YKA3bIBAKOT Ha O0CTOATeNTbC-
TBa, CMATYAKONIME UMM OTATYalollMe HakazaHHWe, MONTBepKIAKT Halluue
NPeCcTYIVISHHA M BHHOBHOCTE 00BMHAeMOTO [1).

B xome npoeeleHHOTO MCCTEN0BaHIA BHIO YCTaHOBTEHO, UYTo 00CcToATe-
TBCTEA, TOIMeKALTHe TOKA3HBAHUIO TI0 YTOMOBHOMY ey, YKazaHHHe B CT. 64
YIIK He oTpakaroT Becero comepXKaHUA HpelMeTa JOKA3BIBAHMA MO OeldaM o
pastoax ¥ JOMKHH OHTEH ACHOTHeHA BaKHHMH ODCTOATENBCTRAMHM, COTepka-
nrumied ¢ gpyrux crateax YIIK. Peub moer o Takux oBcrodTenbeTBax, Kak
BHABTeHME 1 TOKA3bIBAHMe NPMIHMH M YCTIOBHA, CIIOCOBCTBORABIINX COBR PILIe-
HUIO OpecTyIlTeHus [2].

[MpecTymmeHue Beerda B TOWM WIM MHOW Mepe BRIPaKAeT AHTHOOIIECT-
BeHHBIE HaMepeHMA cyObeKkTa, KOTOopHe o0 BIMAHMeM KOHKPeTHHX O0CTOA-
TeNbCTB cpOpPMUPOBATICE B IPecTYIIHHI YMHCEN WM MPecTYIHYK Heodxo-
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IuMocTE [3]. B cBasit ¢ aTuM K nonoSHHM oBcTodTenboTBaM, KOTOphle IO Te-
JKaT JOKa3HBAH IO, MOMKHO OTHRCTH CIeTYIOIIHe:

1) ofbcToATeNnbCTRa, CHOCOOCTBOBABLINE POPMHPOBAHMIC AHTHOOIIRCT-
BeHHBIX HAMePeHHUI;

2) oBcTodATeNkCTBa, CNOCOOCTBOBABLIME MPeBPALlleHHIO THX HaMepeHHI
B MIPeCTYITHBIA YMHCET WIH HPecTYIIHYK HeOCTOPOXKHOCT;

3) obCcTOATeNbCTRA, COOaBIIMe BAaronpUATHHE YCTOBMA OMA MOOTOTOBKH
U COBePILIeHHIO OOMILCTBOHHO ONAcHOTO JedHMA, a TakKe J1d OOCTICKeHHA
MPecTYITHOTO pe3ynbTaTa.

Takol NepedeHb 3THX OBCTOATETBCTE, BKITIOYAKIIMX B ceBa 1 MPUYMHH,
W YC-IOBUA COBEpLIeHMA NMPpecTYIUIeHus, MO3BOIAeT NPaBIbHO ONpeIeniTh
Mo KakOoMy Oemy NOpAdeK MCCTeToBaHuA KOHKPeTHHIX OOCTOATeNBCTE U
Hpeneny JoKasHBaHIA [4]. Brmouas NpHYMHE ¥ yCIOBMA, CHOCOOCTBOBABLIHE
COBEPILEHHIO IIPECTYIUIEHNE, B IpelMeT NOKA3HBAHUA OpTaHel, BeIyLIMe Mpo-
Lece, MpH MPOM3BOICTEE MO YTONOBHOMY Aely O0A3aHH yCTaHaB/IHBaTk IPH-
UHHEl M YUIOBMA He IIPecTYIIHOCTH B LeloM, He pasTHYHBIX BMIOB IpecTy-
TeHMFI, @ KOHKPeTHOTO (eTMHHMYHOTO) IIPecTYIIIeHHA.

[TpHauHB COBepIIeHMA MPeCcTYIMeHMA YCTaHABTHMBAOTCA OOHOBPeMeH-
HO ¢ MocTeToBaHMeM TMUHOCTH OOBMHLeMOoro (IOICYIMMOTO), a YCTIOBUA, CII0-
coBCTBOBABIME COBePLISHMID NPeCTYINeHMA, BHABTAIOTCA OTHOBPeMeHHO ¢
YCTaHOBTeHUeM MeCTa, BpeMeHM, Crmocoba M OOCTaHOBKM COBepIIeHuA mpe-
CTYNTeHUA.

TTpMauHBL M YCTOBMA, CTIOCOBCTBORABIINE COBSPLIRHMI0 NPecTYIIeHMA,
MMEIOT A MACA XapakTep, U K MOMeHTY PaccMOTpeHIA OHM B BoNbLIHHCTRE
Cydaes Npodo/KAKT cyllecTBoBaTk. [TosTomy 3akoH (cT. 231 u 232 VIIK)
oDASHEBaeT OpraHbl OO3HAHMA, ClefoBaTenell, NPOKyPopoB U cYOH NPHHUMATh
Mephl MO MX YCTPaHeHWIO IMyTeM BHeCeHMA B COOTBTCTBYIOLIME ToCydapcT-
BeHHEIe OPraHH, 00lllecTBeHHHEe OPTaHM3AIMK IPelCcTABIeHMS UM BEHeCe-
HUA B X apec YaCTHBIX OllpefeneHi i 00 ycTpaHeHHM BHARTEHHBIX TPHYHMH
M YCIIOBMH, CHOCOBCTBOBABLIMX COBSPILIEHHIO ITPecTYITIEHM.

Ha ocHosaHMM BCero BHIIRCKa3aHHOTO MOKHO CHenaTh BHEBOH O TOM, ITO
B HoBou penaxnum YIIK cnemopano OH 4eTKo yKazaTh, UTO NPH NPOM3BOOCTEE
N0 YTOMOBHOMY ey MomiekaT MMeHHO JOKA3BIBaHMI "HerocpencTBeHHHe
OPUUMHBL TPecTYIUIeHMa M YOToBNd, CIocoBeTBOBABLIME ero coBepLleHMI".
3TOo MOXKHO cAenaTh BKIIOUME JaHHOE MOTMOXKeHMe B KavecTBe OTHelbHOTO
nyHkra B ¢T. 64 VIIK, npmias eMy 3HaueHMe OTHOTO M3 CAMOCTOATENBHBIX
3MeMeHTOB NpedMeTa JOKasHBAHMA B YTOMOBHOM Jeme.

Wcnone30BaHHAA THTEPATY pa:

1. ®atkynmm D.H. Qomme l'IpOG."IEM'bI NpOUeccyambHOre TOKASBIBAHUA, -
Kazanw, 1976. - 70 .
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3aBimTyIoda na60paTopi€10 KPHMIHATICTHEM
KadrempH KpMMIHATEHOTO IIpaBa Ta Ipolecy
{Honeysrint nayionaanuit yribepcumem, Vipaiua)

MPOBIEMW CIIPUMHATTS TEKCTY BUCHOBKY
CYAOBOIo EKCNEPTA IHIIMMHW NPOLUECYATTBHHUMW OCOBAMM

BzaeMonia MK CYOOBMM eKCIIepToM Ta iHILMMHM MPOHecyanbHHMK Cv0 ek~
TaMH HOCHTb KOMYHIKATMBHUM XapaKTep, TOMY 1i e(peKTHBHICTE BU3HAUAETHCS
AKICTIC OpPMYBaHHs, Nepedadi Ta COPHAHATTA iHopMaLifHIX IOBITOM-
neHb, AKMMK OOMIHIOIOTEM Bzacmonilodi ocoli. TTHTaHHAM IPHIMYHOT MOBI
TaKMX [OOKYMEHTIE NpuIimamm yeary Carato JOCTIOHMKIE, cepem AKHX
T.B. Apep’anoea, P.C. benkin, HI Kmumenko, K0.. MMpanin, B.IO. Lleniteko,
JTLIO. Apouxep, M.B. Canreschirmi, M.A. Ceranr, M.I. LllepGakoecekmit Ta
iHIN, OOHak, IIe He MOKHA BMSHATH JOCTaTHIM BMBUEHHSA YMHHMEKIB, LIO
BINTHBAKOTE Ha AKiCTh TEKCTY BUCHOBKY eKCIepTa, 3 TOUKH 30pY HOro po3yMiH-
H# ocodaMu, AKi He BOMOMIIOTE CrIeliambH MM 3HAHHAM L.

Hana poBoTa, NPOIOBKYE PaHillle pOsHOYaTe JOCTLKeHHA eKCIlepPTHIX
TexHOMOTIN Ta MpUCBAIeHa OTHOMY 3 Ti eJleMeHTIB, a caMe — HayKOBO-MeTOm -
HOMY OBIPYHTYBaHHIO IIOBHOTH, BCeGidHOCTI Ta 08'eKTHBHOCTI BUCHOBKY ekC-
HepTa, 3 ypaxyBaHHAM BIICYTHOCTI cliellianbHMX 3HaHb ¥ cliguoro (cynodi) Ta y
iHITMX mpolecyaTeHMX Y0 €KTiB, K MAIOTEL MPABO 03HAHOMIIOBATHCA i3 HMM
[1]. B cyuacHif miTepaTypi HeMas KOHKPETH30BAHOTO allrOPUTMY THift Ta Ipo-
HOZHMILIN LMIOOO NoeTallHOTO opOpMIeHHA BUCHOBKY Ta €OMHOTC IOXOIY B Il
ccpepi OigMeHOCTI cymoBOTO ekclepTa [2].

MeTa gancl poGoTi — aHamMi3 TeKCTY BUCHOBKIB CYL0BOIO eKclepTa ogo
MOXKITMBOCT] 0cib, KM He BOMOTIIOTE CIelliaTbHMMM SHAHHIMM, PO3YMITH iX ¥
XOfi O3HAMOMTeHHA.

CHin, BUIiMKTH OB OCHOBHI (PyHKIIT eKCIIepTHOTO BUCHOBKY, a caMe: (PyHK-
niro ¢ikcamii xony i pesynprarie gootimkeHHd i PpyHKUIK KOMyHiKamii i in-
Tepaklii, ToGTCo iHOPMYBAaHHA PO Pe3y/IbTaTH i IepeKOHAHHA amdpecaTib
BFCHOBKY eKCIepTa B BipHOCTI BUCHOBKIB. OcoOmuBiit craTyc iHdopManil, mo
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MiCTHTBCA ¥ BHCHOBKY eKCTIRPTa, 9K CYIOBOTO IOKA3Y, BKA3YE Ha KOMYHIKATHBHY
dpyuxuio. Cygopuf Ookas € mxepenoM indopmMalii npo oGCTaBMHM TOTHHY,
alle HeoOXiTHO 3a3HaYMTH IO KPiM TOTO, BiH € TAKOK i 3aco00M IepeKoHaHHA
YIAcHHKIB CYJOUMHCTBa. PONb BUCHOBKY eKCIIepTa, MONAraE B TOMY, LIC BiH
BHCTYIae 3acil mepenaui icHyiouol indropManii cy® ekToBi, 1O isHae, € mpo-
MDKHOI JTAaHKOI® MiXK CBIIOMICTIO ciguoro i misHapaHO© Momice smounHy [3,
¢. 240]. CeimueHH4 i BUCHOBOK eKCIlepTa CTAlOTh OKA3aMM TOMi, KOMH BOHH:

a) 3PO3YMIiMi,

8) nepexoHTHE,

B) CHPHAIOTE 3'4CYBAHHIO O0CTABHH, BAXTHEBIX OIIA TO3BOTY CHPaBH,

'} OTPUMaHI 3aKOHHMM ILTAXOM.

OcnopHa JyYHKLIA BHCHOBKIE — KOMYHIKaTHBHa, TOMY OO Hel CTaBIATHCA
0COBTHMBl BMMOTH: CTHCIICTh, MeTKiCTh CIOPWIHATTA, OTHO3HAYHICTE TPaKTy-
BaHHA. 3Ha1eHHA Pesy/IbTaTiB eKCIePTHOTO JOCTITKeHHA CIid posImagarH 3
TOUKHM 30pY IX BIIMBY Ha (POpPMyBaHHA KOMYHIKATHBHOI MeTH CYJOBOTO eKC-
Nepra 9K afpecaHTa iHQOPMAILiTHOTO NOBIOMIEHHA, AKa Mondrac B of'ek-
TMBHOMY Ta IOBHOMY IPe[cTABNeHH] Pe3ylETATIB eKCIepTHHX TOCTIKeHE
I cniguoro (cyay), NpuaoMy v opMi, 3posyMitin Ad cnpuiHITTS ocoda-
MM, 4Ki He BOTIOMIKOTE CTelialbHUM I 3HAHHAMM. 3HAUeHHA 171 eKCIIepTa Ma-
K0Tk TaKi YMOBM B3acMOMii, 4K IpollecyalbHe MOTOKeHH T yU4acHUKIB, oco0-
CTe CTaBMeHHA CYOOBOTO ekclepTa 0o ocoll, IO NPOBOOMTE TisHAHHY, OO
crnigioro, npokypopa abo cyay, o IHIIMX NpolecyalbHux cy0'eKTiB; MUHY-
THH AOCBIT IxHBOI B3AaEMOTII, CHIMBHICTE iHTepecib i T. iH. 3a CYKYIHIiCTIO, Ii
YMHHHKH BH3HAYAI0TE @PeKTUBHICTD B3a€MOMIT MiK HIMI.

I3 MeTO0 MiOBHMIIEHHS ePeKTHBHOCTI KOMYHIKAIil MiXK eKCIepToM Ta iH-
LIMMU YYaCHUKaMM KPHMIHATBHOIO IPOIECy JOUTBHMM 3HACTHCA POSITIAHY-
TH HU3KY HETOMIKIB, AK JOCHTE YacTO 3 ABIGI0TECA B eKCIIePTHHX BHCHOBKAX.
Ana nporo 6yno npoaHatizosaHo 70 BUCHOBKIE CYOOBOTO ekcniepTa. Hanpam
€KCIepPTHOI CelliallBHOCTI ¥ PO3paxyHOK He IPHIAMABCA.

Y pesyabTaTi NpoBeleHoro JocTimkeHHd BCTAHOBIEHO Taki HeMOMIKH 3
TOYKM 30PY 3PO3YMITOCTI TEKCTY BUCHOBKY CYIOBOTO eKCIlepTa:

1. BricHOBKM He BMILIYIOTE BIONOBIOeF Ha MOCTaBNeH] saruTaiia — 12,85%.

Hanpuknan, ekcnieprHin kowicii Byno nocraeneHo Take NMTaHHS “Yu
nigmapanacsa nnoMta sHATa 3 npuilagy obmiKy, IO Hanekas aCoHeHTOB A,
POSTHHY i NOBTCPHOMY HaBILIYBAHHIO MIC/IA MePBMHHOTO OOTHMCKAHHA ITyaH-
coHaM#u ImomMOmpaTopa? Bionosiok excneprHol komicil "[lpu poskpurri ap-
MIpOBOYHOT cKoOM Ha T BHYTPILIHIX MOBEPXHAX CHNOCTEPIraoThc CTigH THC-
Ky, WO Bigobpaxye penbed m1oMBysabHO THHBY, alle He BiINOBidae TONO-
rpachii i posMillleHHs B apMUPoBOYHin ckobi”. Ha janoMy npukiani supasHo
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BMIHO, LIO eKCHepTH He BiIloBiTH Ha IIOCTABIeHe NHMTAHHA KOHKPETHO, a
THIIR 3BepHYTH YBary Ha MexaHiuHi NOIIKOOAeHHA JOCTITKYBaHOTO 00 €KTy.

B medkyx BUNAOKax eKCNepTH HellpaBoMipHO GepyTe Ha cefe moBHOBa-
JKeHHs BUPIIIYBaTH, Yi BAPTO BIONOBAATH Ha Te abo iHile nuraHHA. Harmpu-
K1al, Take IHTaHHA "YM € B CYKYIHOCTI NpedMeTH, BIIy4eHi y rpoMagaHMHa
B. Goenpunacamu, AKIIO Tak, TO A0 AKOTO THIY i BHOY BOHM HalexaTb. du
MOAKHA 0 MapKIpoBL i HoMepaM, LIC € HAa IIpegMeTax BCTAaHOBMTH BilICHKOBY
4acTHHY, Oe BOHH 3Haxomwned?" Binnosioe y BMcHOBKY ekcriepra: "B 38 3Ky
3 TMM, IO BiONOBIIL HAa ApyTe 3allMTaHHA Hi B AKOMY pa3i He BHPpIIIYE IO CyTi
CIIPABY, BBAXKAECTECH MOAITMBHM 3aTHILIMTH Horo Bes sinnoeini".

PileHHA excnepTie B JaHOMY BHIIAOKY OyT0O HelpaBOMIpPHMM, OCKUTBKH
cT. 77 KINK Ykpainn He nepenfauac Mpasa ekcliepTa Ha BIIMOBY Ha ITOCTABITe-
Hi Ilepel, HMM 3alMTaHHA, AKIIO BOHM He BHXOOATE 3a MKl MOTro KOMIeTeH Il
Ta 4KIIO HadaHi oMY MaTepiaiu OOCTaTHI M4 0adi BUCHOBKY [4].

Taxi BUDAIKM CYTTEBO BINTMBAKOTEH HA 3PO3YMINICTh TeKCTY BHMCHOBKY TO-
MY LIO Ie He Ja€ MOAUIMBOCTI 30y 1yBaTH IOBHOLIIHHY Ta 00 €KTMBHY KapTHHY
MOMT, 11O TPanTach.

2. HesposyminicTe BUCHOBKY eKCIepTa O7A Y4YacHMKIB IMpoLecy, AKi He
BOIOIIOTE CllelliaTbHMMI 3HaHHAMIM - 22,85% .

Bumora sposyMinocti ocobnuso HeoOXigHa TOMY, IO BHCHOBOK afpecy-
€TEcA ocobaM, d9Ki He BOTMONIIOTE CIelliaTeHUMMKM 3HAHHAMK. AKio usoro He
BpaxyBaTH, BUCHOBOK MOKe OYTH NepeCHMYeHMM CIeIlianbHMMM TepMiHaMU,
posifpaTica B dKMx Clim4oMy, cyadi aBo iHIIiM yYacHUKaM TPOLECY HeMOK-
meo Oe3 JomaTKOBUX MOACHeHb 3 OOKY ekcriepra. Hanpuknan, BUCHOBOK Ipo
XapakTep MNOIIKOLAeHb cpopMynboBaHO TakuM dmHOM: "V I Oyma Taxka
UepellHO-MO3KOBa TPaBMa, SKa CYIPOBOILKYBanacd YIIMOOM FOMTOBHOTO MOSKY
3 ypaskeHHAM DazanbHUX BiOAMIBE TOCHUX Ta BUCKOBMX OO [OMOBHOTO MO3-
Ky, IO IO CBITUMTE KOMATOSHMIA CTaH MOTePIiIoro, IAaBad i pyx AGnyk
o1er, AKi BKa3YIOTh Ha (PYHKIIOHANBHHMI PO3NOOINT cTOBSYPY FOMOBHOIO MO3-
Ky Ha piBHi cepelHBOTO MO3KY 3 BIICYTHICTIO KOpHeaTbHUX pedpriekciB Ta pea-
KILiM 3iIHMIb Ha CBITIO NpHM HadABHOCTI NMPaBOCTOPOHHBOI IVIeril, a TAaKOXK eri-
HNeNTHYHMX CYIOPOT 3i 3MiHOK 3 CTOPOHM CHMHHO-MO3KOBOI PilltHKM Ha «poHi
BeTTMKOM TeMIepaTyPH Tilla i ¢ToB0ypoBOTO OMXaHHA 3 IOSBOK BiTiKa Tlere-
HiB Ta 3MiHOO 31 cTOpOHM (POPMYTH KPoBi".

Mix THM BlcHOBOK MOe OYTH BHKTadeH M SHAYHO KOPOTILE, SCHillle Ta
giTkime: y [1. Oyna TAKka 4epenHO-MO3KOBA TPaBMa — MeperoM CBofda Yeperny,
YIIHMG TOTOBHOTO MOSKY 3 POAMMTHMM KPOBOBITHBAMM Il TBEPIY Ta M AKY
MO3KOBY OOOMTOHKY, 3 PisKMM NOpYLIPHHAM JPYHKLIFI MO3KY: BTpaToOC CBTO-
MOCTi, pedpriekci, NapamivuoM NpaBMx KiHILBOK, MepiodMUYHHMH CYTOporaMu
Ta posnagoM OwxaHHA [3). [Nepire onmMcaHHA PesyIbTATiB OOCTIKeHHA, Ha
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Hallly OYMKY, He 3abesneduye cKIalaHHA NOCTIOBHOrO, LilecnpAMOBAHOTO Ta
HaAGLIBII TOTIYHOrO Ta JIETKOro AJ1A CIPUFHATTA TeKCTY BHCHOBKY eKCIepTa,
i B TOW Xe 4ac He CIPHse IOBHOTI, 08I pyHTOBAHOCTI Ta 00 eKTHBHOCTI eKcIlep-
THOTO JOCTIIDKeHHS 3TIHO ¢T.CT. 3, 4 Ta 12 3Y "Ipo cynosy ekcneprusy” (6],
THM CaMUM He IOBMILIYEOY FOTO 9KicTE Ta 3HAYYILICTh B XOMi CIiOcTEa Ta
CYIOBOTO IMPOLECY.

3. BUCHOBKM eKcllepTa, 9Ki He oBIpyHTOBaHi B noeHOMY obcasi - 8,57%.

He BuKIMKAS CYMHIBiB, 110 eKCIepPTHHIT BUCHOBOK MOBIHeH OyTi 0BIpy-
HTOBaHUM 00 €KTUBHMMM OaHumMK. To0To, eKcnepT noBHHeH He MPOCTO KOHK-
pPeTHO BiINOBicTH Ha OKUTaHHA "Tak" abo "Hi", a TpoBecTH NeBHe TOCTITKeHHS
3 HaBeleHHAM KOHKPETHMX NPWYHMH, MOTHUBIB i T.II, YOMY BiH BBAJKaeE, came
TAK, a He iHaKIlle, AKi KOHKPeTHi apryMeHTH BiH MOXe IIPHBECTH I IiaTEep-
JKeHHA CBoel AyMKK. A KoHKpeTwsalil 11i€l Te3n MOXKHa pOSIIAHYTH Ha-
CTYIHWA IPUKTIAJ, BUCHOBKY ekcllepra: "3pasku [Mouepky T. imnosimamwrTe
HafABHWUM IOPIBHATBHIM 3paskaM", TaKMA BUCHOBOK He Moyke OyTH obIpyHTO-
BAaHMM, agke TyT He Oy/l0 BKa3iBKM Ha %04 fAKICH KOHKpPeTHI crniBmagaodi
O3HaKK, 9Ki § MOITIH CBITUMTH NPO AHATOTIYHICTE Ta TOTOXHICTL 08’ eKTiB.

V TakoMy BHIagKy ocobi, 1o He € dpaxiBlieM y MeBHOI ranysi sHaHb, MO-
e BYTH HedCHUM 3 4OTO caMe BUILTHBAE BUCHOBOK.

4 Bunagkw, B AKMX @KCNEePTHI BUCHOBKHM MpPOTHpPIYaTh OOMH OJHOMY -
4,28%.

BiOcyTHICTB TPOTHPIY e 00 Ha 3 OCHOBHMX BMMOI 10 BUCHOBKY eKCIlepTa.
[TpoTe, B eKCHePTHHX BUCHOBKAX 3yCTPIYAOThCd MOPYIIEHHA LLOTO IPaBia,
He 3BaKAKOUH Ha Te, L0 HeCyIIePeulMBicTE - OHA 3 OCHOBHUX YMOB IPaBllb-
HOro MHCIEHHA. B TOCTimKeHMX eKClepTHUX BHMCHOBKax 0ymo sHafIeHo Ha-
npuKiIan Take: "TpucrocyeaHHs A crpine®u, BunydeHe B P. € HecTaHIAPT-
HOIO HapisHOIO BOTHeNanbHOK 30pocke Kanidpy 4,5 MM, nepepobneHoo 3 mic-
TOMeTa 04 nineonHoro nomosaHHd [0 Ne 5500 ... npugaTHe A9 cTBOpeHHA
HOCTPiNiB NaTpoHaMu po3iTbHOTC CHopAdkeHH:A... [TnraHHA npo npuiaT-
HIiCTh 1A CTBOPEHHA TOCTPilliB He BUPIIYETECA." TaKuM YHHOM, OIHOYACHO
CTBEPIAYETHC MOAUTMBICTE CTPUMBOM 3 maHoi 30pol i KoHCTaTyeThCa pakT
HEMOXITHBOCTI PillleHHA JaHOrO MHMTAHHA.

5. BucHOBKM ekcniepra noOyIoBaHi Ha IPUIYILEHHAX - 7,14%.

BucHoBoK ekcnepTa - Ue odilliHMH NpoLecyanbHIM JOKYMeHT, AKHI
HOKTAJAEThCA B OCHOBY JOKa3yBaHHA I Ha AKMHA NOCHIacThCA Cyh, (Cyana) v
CBOEMY BHPOKY. Alle 1108 BiH BUKOHYBAB CBOE MPI3HaYeHHd, Tpeba DodepKy-
BaTH OCHOBHI BMMOTH, fAKi Ipel ABNAITHC A0 HEOTO. OmHA 3 IMX BUMOT TakKa -
BMCHOBKH TOBHHHI BHXOMMTH i3 OTPUMAaHKX NP JOCTIMKeHHI pealbHMX Oa-
HUX i Hi B IKOMY Pasi He MOXYTE OyTi no0yIoBaHUMI Ha IIPUITYLIEHHAX, 00
P OfleKaHHi TAKOro BMCHOBKY CY[, CYOOA, CHiMUMiA, disHagad 30008 g3aHi
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BKUTH 3ax0[M OIA BCTAHOBIIEHHS LIMX OOCTaBMH MITAxOM 3GHMPaHHA Ta OOCTi-
JKeHHd iHIIMX Jokasie. Tomy o, ¢yl He 3MOXke oOIPYHTOBYBATH BHMPOK Ha
EKCIIEPTHOMY BHCHOBKY, 9KMA NOOYAOBAHUI Ha NpUIylleHHAX. Hanpuknan,
Kaninincekmi cyn M. JloHellbKa He 3Mir' BUSHATH BUHHUM rp. T. B HOPYILIeHHi
[MpaBHn DOPOKHBOTO PYXY, 4Ki HPH3BEH 0 TOTO, LIO KePOBAHMM LIMM BOTieM
aproMobineM Gyna 30wTa mimoxis, Crpenkopa. CyAd, 3a3HAYME, 10 BHMCHOBOK
CYI0BO-MedMHOI eKCIIepPTH3H € FIMOBIpHITL. EkceproM He gaHo BIOMOBITL Ha
3AMMTAHHA, 91 OB OpAMUA IPHIMHHAUA 38'A30K MK ogepxaHuyM CTpenko-
BOI0 meperomoM 8-10 pefep Ta 1i cMepTio. ¥V 38'A3KY 3 IMM CVO HaIPaBHB
CIpaBy HA JOOATKOBE PO3CHINYBaHHA 1A I pOBedeHHA TONATKOBOI eKCTIePTHSH.

Takun UMHOM, Ha TN PYHTI JaHKMX TITepaTypH Ta BIACHHMX eMITiPHYHIX
JOCTiTKeHb, By BUCYHYTH Ta POSIIAHYTH (PakTOpH, IO MOKYTh CYTTEBO
VCKIIAIHKIBATH 3PO3YMLTICTE TeKCTY BUCHOBKY eKCIlepTa T iHLITMX ITPOLecy-
anbHIX OCiB, a came:

1. BucHOBKHM He BMILIYIOTE BiINOBide/ Ha MOCTABTEH] 3allMTAHHY;

2. HesposyMinicTe BHCHOBKY eKCllepTa OA YYacHMKIB MpoLecy, ki He
BONMOOIIOTE CIelianbHMMI 3HAHHAMI;

3. BuUCHOBKM ekcIepTa, sIKi He o0l pyHTOBaHi B NOBHOMY 00CA3);

4. Bumagkm, B AKHMX eKCIIePTHI BUCHOBKH MPOTHPIYaTh OOMH CTHOMY,

5. BucHoBKH excriepra noGyJ0BaHi Ha NPUNYILEHHAX.

[Momantnnmt HaNpaMm JocTigAeHb ¥ JaHOT ranysi MICTUTHCA B OinbLI Oe-
TalBHOMY BMBUEHHI YMHHUKIR, IO BILTHBAIOTE HA 3PO3YMiTiCTh TEKCTY BUCHO-
BKY eKCIepTa.
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B.IL Crninuenko

CTApIIMA BUKTaZgayu Kadenpit KPHMIHATEHO IPOLiecy,
KaHTHMIAT IOPHMITHYHIX HayK

(Sanopizekuit wpudtatt incimumynt Jrinponempodesrozo
Jepowadnozo yuibeparanenty Snympininix cnpab, Vipaina)

TEOPETHYHI TA ITPAKTHUYHI TMTAHHA MOPYIIIEHHA
KPUMIHATTBHOI CTIPABH 3A 3ASIBOKO KOPMAMYHOI OCOBM

Ha nepekonanHa sueHMx, ciepa KPUMIHATEHOTO CYOOYMHCTBA € Hal-
CTIAKILIO 00 3MiH. OCTaHHI MOXYTE MATH MicLle TiILe B THX BUIadKaX, KOH,
Ho-TMeplle, B CYCOIMBHMX BITHOCHHAX yXKe BioOynied cyTTebi 3Minn. TTo-mpyre,
AK HarankHa norpefa B 3acTOCYBaHHI TOOATKOBOTO HEPKABHOTO IMPUMYCY,
KOTTH BAUTHMMHM 3ax00aMit He BIATOCd BPETY/IIOBATH IIeBHY ohepy CYCIinbHMX
sinHOCHH. Tak, 3akoH Ykpainu “po BHeceHHA 3MiH 0O NedKHMX 3aKOHOIABIHX
aKTiB YKpalHM [oAo BiONoBidanbHOCTI 3a KOPYILIFHI OpaBonopyIlIeHHA" B,
11.06.2009 poky gonosHuE KK Yipaiau ta KIK Ykpainu pamom crareit.

3asHadeHi 3MiHM B KPUMiHAIBHIA DOMITHIL OepkaBl 3aKOHOMABelb Of-
IPYHTYBaB HaraTbHOK HeoOXiTHICTIO rapMOHizalil YKPaTHCEKOTO 3aKOHOTAB-
CTBa 3 MIKHaPOTHMMM HOPMaMHM Ta IPaBOBUMM CTaHOapTaMHM; MoTpelor 3a-
NpoBamKeHHA €IMHOTC HiOXoOy J0 pO3yMIHHA CYTHOCTI KOpYIUIT Ta 3aKOoHO-
JABUOTO BPelYJIIOBAaHHA KPUIMUHOL BTIOBIIATEHOCTI 3a BUMHEHHA KOpYII-
HiFHIX TiFHE.

Buxomaum 3 Mek HallOTO JOCTiIKeHHA, OCOOTHMBUN iHTepeC CTaHOBMTH
ananis gJonopHeHk KIIK Vkpainu c1. 27-1, cr. 98 1a c1. 112 ¥ 58" 43Ky 3 OpUiH-
ATTAM HOBOIO AHTHMKOPYIIIMHOIO 3aKOHOOABCTBA.

1. 3i amicTy ¢T. 27-1 KIIK YKpalau BUIITHEac: AKILO JiAHHA, NepenbaieHe
cT. 2351, ¢1. 235-2 abo cT. 235-3 KK YEpainw, 3anofisic MIKoAY BHKTIOUHO
iHTepecam ropHIMIHO! ocobu NMPHBATHOTO Npaka HesaNleKHO B opraHizain-
Ho-TIpaBoBoi dropMM, MOPYLISHH] KPMMIHATLHOI CHpaBH 3OIACHIOCTBCA 3a
3aABCI0 BIacHHUKa (CIIBEIAcHMKa) M€l I0pHIMMHOI ocobi 11 3a Horo srofoio. B
IHIMX BUNAOKaX MNPWTATHEHHA 10 KpHMMIHaNBHOL BiANOBINANbHOCTI BMHHOI
OCODHM FMITICHIOETHCA Ha 3arafbHIMX MiIcraBax.

CucTeMHMPI aHa/Mi3 Ha3BM Ta TekcTy BkasaHol crarTi KITK Vipainu mac
HiACTaBy 71 O0IPYHTOBAHOIO BMCHOBKY IpC po3dixHoCcTI v opMymoBaHHL
OPHMBONIB OO MOPYIISHHA KpUMiHaIbHOI cipasu. Tak, # nséi crannni Brasy-
€TheA "3aABa 0 pUOMYHOL ocobu...", a B i mexcmi "3agsa 1u sroga..."

BigsHaumMo, IO ceper MIOCTAaB 4714 NOPYILIeHHA KpUMiHaNbHOI CipaBH,
BKazaHiux ¥ 1. 1 cr. 94 KIIK Ykpainu, “sroma” ezarani He nependavena. Binmo-
BIOHC, 3aKOHHICTE Ta OBIPYHTOBAHICTh KOMKHOI NOCTAHOBM NpO MOPYLIeHHA
KpPMMIHATBHOI CIIpaBM MOKYThH O¥THM NMOCTABIeHI Hid 3arposy ¥ BUIOAIKy Ii
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OCKapsKeHHA OO cyAy, 3 MINCTaB HemoTpuMaHHA BuMor 4. 1 cT. 94 KIIK Ykpal-
Hi. Ha gocrarhicTes miel nmpomiecyanbHOI IOMMIKM AK CAMOCTIAHOL MigcTaBu
IJIA CKAcyBaHHA NOCTAHOBM BKasye I 9 MOTMBYBaTbHOI yacTHM PilneHHs
Koncruryuifinoro Cyay Vipainm Ne 3 gig 30.01.2003 p. Ta [Inenym BepxoBHo-
ro Cyny VKpalHu ¥ cBOIX KepiBHUX P03 ICHeHHSIX.

HacTynHe nuTaHH4, K¢ BMHMKaE 3 LbOTo IpHBOY, e chopma chikcartil
3a3HaveHol "3rogu IpHIMYHOL ocobH npHuBaTHOTC Npaga”. Ha Halny AyMKy, B
LbOMY BHIAOKy TpeBa 3acToCYBaTH aHANOT 3 NYHKTOM 2.4, "[Herpykuii mpo
NOpANCK MPHUFIMaHHs, peecTpallil Ta posIMAdy B OpraHax i migpo3dinax BHyT-
pilHiX crnpas YkpalHi 3ad8 i TOBiDOMIeHE NPO 3TOYMHM, L0 BYMHeHi abo
TOTYIOTECA", 3aTBepIkeHy HakaszoM MBC Vikpainu Ned00 ein 14.04.2004 p.,
AKUA 30008 A3y€ NOBIIOMMIEeHHA MiANPHEMCTE, YCTAHOB, OpTaHizallifl Ta moca-
HoBLIX 0cib MogasaTH BMKIKYHO ¥ IHCBMOBIA cpopi.

2. Kpim mporo, unHHY pegakiiio 4. 1 ¢, 112 KIIK Vkpainu gonosHeHo
NONOKEHHAM [P0 Te, IO 3MOUMHM, ependadeni cT. 235 - cr. 235-5, cr. 368-12
Ta cT. 369-1 KK VkpalHw, sigHeceHo 10 NiTCTIHOCTI CTIIHMX IPoKy paTy pH.

Binomo, o 3aBesneyeHHA BeeGidvHOro, NOBHOTO Ta OO €KTUBHOTO TOCTI-
IOAeHHA OOCTABMH CHPaBH, cepel, iHIIOoTo, NOB A3aHO 3 JOTPHMAaHHAM IIPaBi
Npo MgCTiOHICTE KpUMiHaTbHUX CIIpaB, BeraHosneHux ¢r. 112 KITK Ykpainm.
3asHaueHa BUMOTA 3AaKOHY TiCHO MePeIlliTAcThCA 3 MeXaMM IpOLecyalTbHOL
KOMIeTeH Il NpoKypopa, CiTI0Te UM opraHy Oi3HaHHA Ha cTafil NopyLIeHHA
KpuMiHaTeHOI cipasn (4. 2 cr. 97 KITK Ykpatau). Hanpuxnan, cr. 430 KITK
VKpainu BKasye Ha Te, IO CIIpaBu Ipo 3MOYMHH (IPOTOKOMBHOT (hopMH mpo-
BaIKeHH:), NepenBadeHi B cT. 425, DopyILye NPOKY pop.

Hatomicte sanpononosati sminu go <r. 98 KIIK Ykpainu ceiguate npo
Te, WO CHOpaBM, 3asHaueHi ¥ cTarTi 27-1 uporo Komekcy, MOXYTE ByTH IOpy-
IIeHi NpOKypopoM, cligunm abo opraHoM gisHanwsa. Ha Hamy oyMKy. BkasaHa
cnpoba nomMpHTH Jile npuHnuny nyonigaocti (c1. 4 KINK Ykpaiam) y copa-
BAX 3a KOPYHIIHHI 3TOYMHH He COPHATHMe ONTHMIZAllii TOCYIOBOTO MPOBa-
JKeHHHA, 8 HAaBIaKW, YCKIaTHUTE TOTO.

Tak, micd nopylleHHA KpUMiHaTEHO! CIPaBl HACTYIHOK CTAiEr0 Mpo-
Lecy € JOCyOoBe poscTigyBaHH:, IO, AK BiIOMO, 3OiFICHIOETRCA ¥ OBoX dop-
Max: JisHaHH4A Ta OOCYIOBOTO CNcTBa. XapaKTepHOK 0coBMUBicTIO OOCyI0-
BHX CTaHill KpMMIHATBHOIO IIPOLIECY € Ta 0DCTaBMHa, ILO BOHM MOXKYThH He MaTH
UiTKMX MeX Ta pospuey y 4aci [1, . 393-397; 2, ¢ 304-306], ocolnueo komu
HeoOxiIHO MpoBecTH HeBiOKIaOHi (Meplnodeprosi) cmigui mif. BimnoeinHo,
MOPYLIMBILIN KPUMIHaNbHY CIpaBy, OpraH Ji3HaHHA 1M CIiouMi 50008 13a-
HUMA BAWTH BCiX 3ax0diB Ha BuKOHaHHA BuMoOr oT. 2 KIK Yipainu. OnHak
postioyare HUM (haKTHUHE PO3CIILYBAHHA KPHMIHAIBHO! CIPaBH 32 BKa3AHOK
TPYIOK STOYHHIE OPasy MOPYLIHTE BiMork ¢T. 112 KIMK Vkpatum
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3. Hacrymse nuraHHg, ke MOXe BUHMKHYTH B MeXax 3a3Ha4eHOo! Ipo-
OrreMaTUKH, € MOPAIOK Nepefadi NopyIueHol KpHMMIHAIBHOI CIIpaBH B, opra-
HY HisHaHHA 4u cnigumx OBC po cmimyoro nmpokyparypi. YuHHa pefakitig
4. 1 ¢1. 109 KIIK YKpalHi nollMpioe CBOI0 Jile Ha SaralbHUA MOPAIOK IIPoBa-
JKeHHd TisHAHHA, IO BUINTMBAE 31 BCTaHORTEHMX MK IPOLecyalbHHX CTpO-
Kig (cT. 108 KIIK Yikpainm). ToMy 3acTocyBaHHA 3a aHa/oTi€o 3a3HaveHol dpo-
MU 3aKiHYeHHH OisHAHHA CKTaJaHHAM IOCTaHOBK PO HAIlPaBlIeHHA CIIPaBH
JTA MpOBAMKeHHS IOCYI0BOTO CTNCTBa He MOKe BYTH DOLIMpeHO Ha <T. 27-1
KIIK Vkpainm.

CKNIagHICTE 3a3HaYeHO! KaTeropii Crpas MoXe MaTH Miclle i ITig, 9ac do-
TpPMMaHHA BHMOT Mpo oF ¢IHaHHA Ta BHIINeHHA CIIpaB, NepeabadeHux B CT. 26
KIK YkpafHu, komu, poscTiIyuH 3MOYHH 3araTbHO-KPUMIHATBHOTO xapak-
Tepy, orimuuit OBC BcTaHOBHMTB (PAKT BUMHEHHA IHILIOTO 3MOUMHY, MOPATOK
MOpPYLIeHHY 9KOT0 perymoeThed oT. 27-1 KIK Vkpainu.

4. [lepenGaumBLIn 3araabHIF NOPATOK NPOBadAeHHA J0CYT0BOTC CIIC-
TBa 3 3asHaueHol Kareropil cnpae (cT. 111 KIIK Vkpainu), sakoHonasenn He
BKa3aB Ha CTATYC IOPMAMYHOL OCOOM MPHMBAaTHOrO NpaBa B KPMMiHATEHOMY
npoueci. 3a ynHHOK pegakuicto cT. 42 KIK Ykpailu, norepninmm Moxke OyTH
BM3HaHa TiNbKH hisiuHa ocoda, IMBITEHMM NO3MBadeM Moxe OYTH i OpHIN-
yHa ocoBa (1. 1 ¢T. 30 KIIK Ykpainm).

Komen cy® ekT KpuMiHATBHO-TIPOLeCyanbHUX BIDHOCHH He MoxXe 3a0es-
MeYUTH HaMeKHUA piBeHb 3aXHCTY CBOIX NpaB, CcBOO0N Ta 3AKOHHMX iHTepecis
$e3 UiTKO BU3HAUEHOTO B 3aKOHI CTATYCy.

Y 38'93Ky 3 UMM HeobxinHO monosHuTH Hu3KY cTaTel KITK Ykpainu, a
came:

- ¢T. 6 - OyHKTOM 7-1 Takoro sMicTy: "sa BiICYTHOCTI 3asBM BJIACHMEKA
(crieBracHMKa) OpUOFMHOT ocodl NPHBATHOTO Npaga M foro sronn”. Y Bu-
HagKy BIICYTHOCTI 3adBM BIACHUKA (CIHIBBTACHMKa) KPUOMIHOT ocobn abo
FOro 3rogu KpMMIHATBHY CIpaBy He Moke OyTHM NOPYIIeHO, a NopylleHa
CIpaBa MiLIArac 3aKpuTTIO) 3a aHanoTicko 3i ¢T. 27 KITK Ykpainu;

- ¥ ¢T. 12 nepenSauMTH NpaBo NpedcTaBHUKa IPUIMHGCT 0Cob1 pHBaT-
HOTO IIpaea Ha OCKapwkKeHHA pillleHHA CYAY Npo 3BiTbHeHHA ocoBH Bil, KpHMi-
HalTBFHOI BiINOBIDATEHOCTI ¥ 3B 43KY 31 3MIHOIO OOCTAHOBKH, AiMOBMM KasTTAM
Ta iH,;

- cr. 147 KIK Ykpaldn - NoNoKeHHAM, WO JeTatizysano 6u nopamok
BiOCTOpOHeHHA OOBMHYBAa1eHOTO BiJ, 3aiMaHOl nocagu. Chil, yTOUHHTH Ipo-
HeaypHi obcTaBiHM: AK caMe e IOBMHHO Bin0yBaTHCd 3a KOPYIILIAHI 3M0UM-
HH i yum Gyre saiMaTHca ocoba Bech Yac, MOKH TpHBaTHMe JoCyIoBe ClincT-
BO, alke MOKKM BHMPOK cyny He HalOpas sakoHHO! cunm (4. 2 cr. 15 KIIK Ykpai-
HH), BOHA He € BMHHOK. [Ipaso Ha npauw, rapaHrosate B cT. 43 KoHCTHTYIIT
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YKpainu, 110 BKTKYAE MOKITHMBICTE 3apoSari cobi Ha XKHTT NPaler, 3a HElo
30epiracTbea.

- y oT. 217 nepenBaunTH Mpaso NpelcTABHMKa IOPHMIHYHO 0cobu npiea-
THOTOQ NpaBa Ha OSHaMOMIeHHA 3 MaTepianaMi KPMMIHATBHOL CIpaBH i Bu-
FHAYUTH KOHKPTHHA 00CAT I[BOTO O3HAMOMIeHHS;

- neperdauMTH NpaBe NpPelCcTaBHMKA IOPUIMYHOL OCODM NPHMBAaTHOIC
MpaBa Ha OCKApPAKeHHd IpollecyalbHIX Hifl Ta pillleHb OCif, LIO BeNYTE IPoIec
[0 MPOKYPopa Ta cyay;

-y CT. 267 4iTKO permaMeHTyBaTH yiacTh NpedcTaBHMKa RPHIHYHOL 0c0-
Gu MPUBATHOTO PpaBa B CYTOBOMY 3aCiTaHHi 3 METOK BHM3HAUYeHHA OBCAry Mpas;

- ¥ CT. 282 nepenGa4duTH Ipaso NpedcTaBHUKA IOPHOMYHOL 0cobH nmpuBa-
THOT'O IIPaBa Ha OCKAPXKeHHA yXBalli Yl IOCTaHOBM IIPO 3aKPHTTA CIIPABH Ta iH.

5. HactynHa npobnemMa: AK AiATH B TOMY BMINAOKy, KOMH IPOKYpop Ha
nincraei 4. 3 ¢r. 264 KIK Vkpaiau eioMoBuTECd BiI migTpiMaHHA oBBHHYBA-
YeHHsA B CyOi? XTo 3a Takux o0cTaBuH Oyde NiOTpUMyBaTH OOBMHYBAYeHHA?
ATXe OIHOYACHO Hepen, CyOOM MOXKe CTaBMTHCh MMTAaHHA I Opo JiKeigamio
3a3HaUeHO! FOPMOMYHOL 0co0M sTrimHO 3i T, 3 3akony Ykpaiau "Ipo sinmosi-
JaNbHICTh IOPHIMYHUX OCi0 38 BYMHEHHA KOPYIILIAHKMX NpaBolIopyIIeHp".

Takox Moxke MaTH Miclle i KOH]IIKT iHTepecis Dod polopdIHIX 3acHOB-
HHKIB (yIacHMKIB) IOpPHIMIHO! 0cobM Ta HeMMCTOTO Ha pyKY KepiBHHMKA Takol
OPUIHUHOT 0coBi. CTUMYITIOBAHHAM TaKOTO KOHQIIKTY MoXe Byoe, Hanpu-
Knan, nepegfadeHust posMip wTpady Bim OmMHIED THCATI A0 I ATHATUATH TH-
4 HeONOTATKOBYBAHMX MIHIMYMIB TOXOMIB MPOMAIAH (¥ CT. 4 3a3sHAYeHOro
3akoHy) Ta iH.

6. CKTagHICTh posrmagyBaHol KaTeropil smounHiB Oyde nos' a3aHa is oco-
GrmueocTaMH NpedMeTy OoKasyeaHH4 (cT. 64 Ta cT. 23 KIIK Ykpainu). Aky cy-
KyIHICTE JOKa3iB BH3HABATH JOCTAaTHROIO? i noTpidHO B KOAKHOMY BUIAIKY
NPUTATHEHHA OO BiNMOBiNaneHOCTI cnyxBosnx ocil (ropummunci ocobu mpi-
BaTHOTO IpaBa) IpHZHaAYaTH CyIoBo-OyXranrepchbKy ekcreprusy abo AKych
IHIITY eKCTIEPTHSY eKOHOMITHOT Ui TOCTIONAPCEKOT TIATBHOCTI TiANPHEMITBRA.

Ha Hawny nyMKy, HeBHeCeHHA 3a3Ha4eHMX 3MIH MOKe MPH3BeCTH IO IIe-
peBaHTaKeHHd CYToBOl Bl SBepHeHHAMM IPO OCKaKeHHd Npolecyalb-
HUX Oill Ta PillleHb Ha TOCYIOBMX CTamidx KPMMIHATEHOTO OPOIecy, MO YoKTad-
HUTE I PaBO3aCTOCOBUY IIPAKTHEY AK IMIPABOOXOPOHHUYX, TaK i CYIOBHX OPTaHIB.
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IL.B. I0main
ACHCTeHT KadeTIpy KPpHMIHATBHOT O IIPOLecy
(Odecorn REfionabHa 10pHOMYHT aradertn, Vipaa)

OKPEMI ITMTAHHSI BUKOPVCTAHHA MNMPEFOOMLIT
B IMPOLECI AOKA3SYBAHHS Y KPMMIHAJTIBHMX CTIPABAX

IMponec jokasyBaHHA ¥ KPUMIHATBHUX CIIPABax OMIA MeTH JaHOTO JOCHi-
JKeHHA pO3yMICETbCA AK PiSHOBMI, Npolecy MisHaHH:, TOOTO AK OisAMBHICTH
VIOBHOBaXKeHUX JIepKaBHUX OpraHiB Ta NOCATOBMX ocil, cnpAMOBaHMX Ha
BCTAHOBIeHHA (paKTHIHMX 0OCTABMH CNpPaBM Ha mifcTasi gokasis. Crmig moro-
JUTHUCA i3 TOUKOIO 30py IIPO BiHeCeHHA OO eneMeHTIB Mpolecy OoKa3yBaHHA
30MpaHHA, MepeBipkH Ta OLLiHKM JOKA3IB.

Y KpHMMiHATBHOMY Mpoleci HpO 3acTOCYBAaHHA KPUMiHANTBHO-IPOIECY-
ambHOl NPelONHILT MOXHA CTBePIDKYBATH ¥ HacTYIHMX BHIAIKax: MPH BHKO-
PHCTaHHI ¥ crpasi MOOo CHiByuacHMKa (PaKTiB Ta MPaBoBHX BMCHOBKIB, BCTa-
HOBIeHHX ¥ paHillle BUHeCeHOMY PillleHHi MO0 iHIMX CIIBYYacHUKIB (TobTo
HOPU POICTAN] KPUMIHATTEHIX CIPAE, BUOITeHUX ¥ OKpeMe IPOBJKeHH); IPH
BUKOPHUCTAHHI ¥ CHOPaBi Ipo OJaBaHHA 3ABIIOMO HelpaBOMBHMX MOKA3AHb, 3aBi-
JOMO HellpaBIHBOTO BHCHOBKY (haKTie Ta MpaBOBMX BMCHOBKIB, BCTAHOBIEHUX
¥ paHillle BUHeCeHOMY PillleHH] ¥ CTIpaBi, B MeXKax AKOT JAaBaTMcd MoKasaHHA
cBinka a0 BMCHOBOK eKcIepTa; IpM BMKOPHCTAHHI ¥ KPMMiHANBHI copaei
P NpOBAJIKEeHH] 33 HOBOBUABITCHHMH OOCTABMHAMI THX PillleHb, SKMMIM Li
OBCTaBMHM BCTAHORIEHO; NP BUKOPUCTAHHI I NPHMIAHATTA HpolecyalbHO-
ro pimenns 1. 910,11 ct. 6 KIK Ykpainu

Y manmi gac KIK He sBupillye OMTaHHA Npo Miclle y MpedMeTi ToKasy-
BaHHA NperoduUianbHux ¢akTis. Y HaykoBill JiTepaTypi HeMae yCTaleHOoro
migxony mo miel npoGnemy. Jedki BueHi BBAXKAIOTh, LIO MPpeldMiianeHi dakTi
TIOBHMHHI BHKTKYATHCA 3 IIPeMeTY OokasyBaHHA [1, ¢. 101; 2, c.43]. [Hii pueni,
salepedyIouH iM, 3a3HAYAK0TE, 110 NPeofULianEHi haKTH BXOOATE ¥ IIPeaMeT
JOKa3yBaHH, OCKIMTBKHM Ii 0SCTaBMHN MaloTh OPHUOIMYHE 3HaueHHA [3, ¢ 101;
4, ¢. 36; 5, ¢. 115]. fk y4BnAeTbCd, NpelofiMianbHi pakTi BXOOATE ¥ MpeqMeT
JIOKasyBaHH], 9KIIO BOHM BXOOATE IO KoTa THx OBCTaBMH, 9Ki MaTE OyTH
BCTAHOBNEH] ¥ KpuMiHaneHin cupaei. [Tpodnema y JaHOMY BUIAOKY BHMHHUEKAE
TOMY, IO I PaKTH MOKYTh 3aHOBO He JOBOIMTHCA ¥ HACTYIIHIM KPUMiHamb-
HifI clIpaBi, AKIIC BOHM He BMKIHMKAICTL CYMHIBY ¥ OisHabada, CTiggore, npo-
Kypopa, 80 BOHM Bike OOBeleHi ¥ MeKax KPUMiHANBHOI CIIpaBH, BUPOK ¥ AKiM
HaOpaB 3aKOHHOI clIi. ONHaK HAABHICTh MPEOiUILiaTbHMX dakTie IOBMHHA
OyTH NinTBepO/KeHa BITIOBIIHMMHM AKepernaMH J0Kasie.

Moniq smounHy (vac, Micte, croci® Ta iHi o0cTaBHHM BUMHEHHS 3109H-
HY) MOXKYTbk OYyTH OOBedeHi 3a JONOMOIOK BHMPOKY, AKMH HabGpap 3aKoHHO!
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cini. Todia smoumHy € of’eKTHBHUM 9BMIIEM, 1 BCTAHOBTEHHA He 3a/TeKHTh
Bil TOro, LIOA0 AKOIC i3 CHiBYYAcHUKIB posImAdanaca clipapa. CaMe TOMy ¥
BHPOKY MOXKHa BKasyBaTH, IO 3MIOUHMH BUMHEHO ¥ CHIBYYacTi i3 ocoBow, cnpa-
BY LIOOOC AKCI BUIVIEHO ¥ OKpeMe NpoBamkeHHA. ToMy 1i obcTaBrHy, sSKi Ma-
0Tk 3Ha4eHHA /A BCTAHOBIEHHS NOMil 3MOUMHY, HPH POSIEmi BMOineHo!
CNpaBM MOXKYTE OyTH MOKTageHi y OCHOBY pillleHHA cydy 0e3 OgobeleHH:,
OCKITBKM BOHM BCTAHOBIEHI BHPOKOM, KM Halpas 3aKOHHO! CHIM Ta BBaXa-
OThCA ICTHHHMMI [6, . 88].

Lo cTOCYEThCA TAKOIO eneMeHTY NpedMeTy NOKa3yBaHH:A, AK BHHHICTH
OOBUMHYBAYEHOIO ¥ BUMHEHHI 3TOUMHY i MOTHMBM 3IOYMHY, TO LeH elleMeHT
npeqMeTy M0Ka3yBaHHA He MOe OyTH BCTAHOBASHWF 3a OOHOMOTOR IIpe-
oaMianeHux dhakTie. Posrndn crpaey y cyooBOMY 3acilaHHI MPOBAIUTBCA
TiMBKM BIHOCHO MIOCYTHUX i TiNMBKKM B MeXax IIpeld ABIeHOro iM OOBLUHYEA-
yeHHA. CaMe TOMY Cy0'eKTHBHI MeKi Ol BMPOKY CTOCYIOTBCS MHIIe THX oCi0,
aki OyTH MiIcyOHUMM MeXax OKpeMOol KpMMiHaTbHO! cripaey. TTpyn posoani
KpHMMIHATBHOI CIIPaBH CyJ1, He MOKe Halepell, BUUTOBUTH CYIASHHA PO BHHY-
BaTicTh abo HeBMHYBATICTh ocib, AKI He Gpanu yuacThk y CyOoOBOMY pOSITIAAL
TobTo gKI110 3MOYNHH, 3 TPUBOILY 9KOTO BeleThCA POSTIIAN, CIPABH, BUMHEHO ¥
CHiBY4acTi 3 ocobaM#, CIpaBH MO0 AKMX BHIVIEHO y OKpeMe NpoBajkeHH,
TO ¥ BUPOKY CYO He MOXe HasMBaTH IpisBHINA DMX OCi0 (OCKIMBKM Lie BHUXO-
JUTB 33 MeXi CYIOBOTO POSIIIATY), a THILle MOXe BKa3aTH, LIO 3TOYHMH BUMHEHO
HiOCYOHMM ¥ CHIiBYYacTi i3 ocobamy, IIOAC AKMX COPaBy BHILTEHO y OKpeme
OPOBAMKeHHA. KO MiOCyIHUA BU3HACTECA BMHHMM ¥ BYMHEHHI 3TOUMHY ¥
CIiBYYacTi i3 ocobow, LIOAO AKOT KPMMIHAEHY CIIPABY 3aKPUTO, TO ¥ BMPOKY
MOAYTH O¥TH oMmucaHi Ail coiByIacHUKIB i3 000B A3KOBOIC BKasiBKOIO Ha Te, IO
BiTHOCHO TaHO! 0COGH CIIPaBy 3aKPUTO 3 BKasaHHAM IJICTAR, 3a AKHMU 3aKPH-
TO cnpasy. To0TO BMHHICT COBMHYBAYeHOT'C ¥ BUMHEHHI 3MOYMHY I MOTHBH
IMOUMHY MPU BUABTEHHI CIIBYYaCHUKa MalTh OOBOOMTHCA 3a OOIOMOTOR
CYKYITHOCTI OKasie, 0O AKMX He MOXe BiTHOCHTHCI BMPOK ¥ ITOB 93aHil Kpu-
MiHa/IBHIM CpaBl.

Oxpemi 3 oBcTABHH, IO TOM AKIIYIOTE Ta 08TAKYIOTE IOKAPaHH4, TAKOK
MOKYTb BYTH BCTAHOBIEHI 33 DOMOMOTOK BUPOKY, IO HaGpae 3aKOHHOI CHITH,
LIOTO iHIIOTO CHiBYYAacHMKa. 30KpeMa, e BYMHeHHA 3MOYHHY IPyIolo odb 3a
HoNepelHEOK 3MOBOKY; TAKKL HACTIOKY, 3aBIAHI FTOYMHOM; BYMHEHHS 3T0UM-
HY IIOTO MaTOTTHEOTO, ocobu noxmuioro sBiky aGo ocoln, mo mnepefyeac B
GesmopanHOMY CTaHi; BUMHEHHSA FIOYMHY 3 BMKOPHMCTaHHAM MaroTiTHEOIO
abo ocobu, WO cTpaxIac MCHMXiYHUM 3aXBOPIOBAHHAM Ul HEJOYMCTBOM; BUM-
HeHHA 3TOUHMHY 3 0cOOMUMBOI0 KOPCTOKICTIY; PAMHEHHS 3MOUMHY 3 BMKOPHC-
TaHHAM YMOB BOSHHOTO 00 HAM3BUUYAFHOTO CTaHy, IHIIMX HAI3BIMaMHMX ITOOIf;
BUMHEHHS 37I04HHY 3aralbHOHeOeseUH MM CrIocoBoM.
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Kpin TOro, npH posrmai BUALTEHO] CTOCOBHO CHIBYYacHHMKa CIIPABH MO-
AYTH He BCTAHOBTIOBATHCA 3HOBY XapaKTep i po3Mip IIKOOHM, 3aBIaHOl 3[0YH-
HOM, a TaKOX POSMip BMTPAT 3aKIIaly OXOPOHHM 3M0POE'd Ha CTallioHapHe Ji-
KyBaHHA NOTePHiNore Bif 3MOYMHHCTO JiAHHA Y OCHOBY BUPOKY MOXe OyTu
MOKIaleHo PillleHHA cyOy 3 UMX [MTaHb, BUpakeHe ¥ paHillle BMHECEHOMY
CTOCOBHO iHIIIMX CHIBYYacHHKIB BUPOKY [6, c. 90].

Inui oBcTaBHIM, MO BXOOATE A0 HPedMeTy TOKasyBaHHHA, He MOKYTb Oy-
TH BCTAaHOBMEHI 38 TOMTOMOTOK TPk TMILIL

TaxuM 9HHOM, TpelOTHLIaTbHI PaKTH BXOOATH ¥ IpedMeT JOKa3yBaHHA,
AKIIO BOHM BXOUATE OO KOMa THX oBCTaBMH, 9ki MawTh GYyTH BCTAHOBIEHi ¥
KpuMiHambHIA copasi. [Tonia snovuny (yac, Mictle, cnodiG Ta iHmi obcrasiHl
BUI{HEHHS 3MT0UMHY), OoKpeMi 3 oBcTaBMH, IO MOM AKINYIOTE Ta OBTAKYIOTE
MoKapaHHA, MOKYTh OyTH OoBedeHl ¥y BHOIMeHIN cpaBi 3a JOMNOMOTOIe BHPO-
Ky, AKHI HaGpaB 3aKOHHOT CHTH. TTpu posrnAdi BUOiNeHOI CTOCOBHO CITiBYYac-
HUKa CIPaBM MOKYTh He BCTAHOBIIOBATUCA 3HOBY XapaKTep i posMip LUKOOM,
3aBIAHOI 3MOUMHOM, @ TAaKOK PO3MIp BMTpaT 3aKIaiy OXCPOHHM 300pPOBA Ha
cTallioHapHe NMiKyBaHHA IIOTepIinore Big 3Mo4MHHOrO AigHH4. [Hmi obcrasu-
HU, ILC BXOIATE OO MpedMeTy JOKa3yBaHH:A, He MOKYTE OyTH BCTAHOBIEHI 3a
JOTIOMOTOR MPeKOTHILiT.
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K.I. TopGaTenko

CTYIEeHTKA

(yeancektit deparadniin yHifepoimenn
Enympinmix cnpad iveni E, Q. Hidopenra, Vipaina)

KPMMIHAJIBHA FOCTHULIA
Y CTAHI COLIAMBHOI JIMCHOCTI B YKPAIHI

IMpobnema pedropMyBaHHd KPMMiHATBHO! KCTHLIT B YKpaiHi Mae Micile
He NHe AK HOBUI eTal AIACHOCTI OnA KPUMIHaTBHOTO 3aKCHOOABCTEA. Y
3B'A3KY 31 CHCTeMaTHIHMMK 3MIHaMM B COLLIATBHO-NIOTMITHYHMX Ta iHIIHX YMO-
BaX JKUTTA CYCILIECTBa i Depikasl, By/I0 cTBOpeHO NepelyMOBH I AeMOKpa-
TH3allii, Ta MOCHIEHH 3axUCTy Opae i ceodod MoOuHK. OpieHTYIOUNCh Ha
MDKHAPOIHMI T0CBIT, 000B A3K0BY MiO3BITHICTH Nepen €BpPOMevIChbKIM Ta CBi-
TOBHMM TOBapHMCTBOM, JepAKaBa paHC UM MisHO Mana OyTH 3opicHTOBaHA Ha
BUMOTH, 10 € He3MiHHMMM efleMeHTaMK ByIb-9kol IpaBOBOi Aepkasi, i KoH-
Henuia pedopMyBaHHA KPMMiHaNbHOT KOCTULI, IO NpMHHATa § KBiTHA
2008 poKy - € caMoIo peaKIi€lo, Ta MepLIMM KPOKOM 0 3MIH TaKoro pony-

YKpaina HaMara€Tbcd IHTeHCMBHO po3OyOoBYBaTH MPABoBY OeMOKpaTH-
uHy gepkasy. [TpoTe Ha IINAXY iCTOPUUYHMX NepeTBOPeHb Hallle CYCIiTbCTBO
HEBIOCTYIHO CYNPOBOMKYIOTE I HETAaTHEHI dBMIIA: 3aTKHA eKOHOMIYHa Kpii-
3a, colianbHi HeTapasOu, IIPaBOBMI HIrinisM, Ta 3NOYMHHICTE, IO Habyna op-
raHi30BaHOTO Ta IMOOANBHOTC XapaKTepy.

HeraTisHi pealif CbOTONEHHA HacTiMHO NOTpeByIOTE akTHRIzaLl poBoTil
KPMMIHATBHO! OCTHLEL Y Hacminok meoro, BepxosHa Papma, TMpesyuneHT Ta
¥pAad gepskaBi BHMAaraloTh Bif, OpTaHiB OisHaHH:A, JOCYJIOBOIO CHICTEA, Mpo-
KypaTypl Ta CyOy 3HaYHOTO NMocHIeHHd GopoTeBH 31 3MO4MHHICTIO, Ta Iepe-
A0 METOTIB Ta IPHAOMIE ¥ TPOLIECi CBOST TigNbHOCTI.

KepieHuKkK OpraHis KPHMiHATEHOT KOCTHLI CTABTATE Mepel MimTermMi
iM OpaliBHMKaMM 3aBJaHHA JAOKOPIHHO 3MIHMTH CHTYyalilo, IO CKIAIacd,
BHM3HAYMTH NpiopHTeTHI HanpdaMmki ¥ GopoTe®i 3i 3MOUMHHICTIO Ta peanbHi,
KOHKPeTHI IIUTAXH iX IPaKTHYHOTO 30ificHeHHA, OCHOBHUMA aKIeHT pobuThed
Ha pOsLIMPeHHS IIPaBO3acTOCOBUMX 3ax0MiB, a NpodpilakTHYHMA (1paeozabe-
3MeUYIOTHF) aclekT JiAMbHOCTI HAaBiTh He 3rafyeThCA -

BonHouac KOXKeH OpraH KpHMMIiHaNBHOL IOCTHLE Mae BecTn BopoTeBy si
AMOUMHHICTI) ¥ JBOX HANPAMEKAX: CHIIOBOMY (IIPaBO3acTOCOBIOMY) Ta npodhi-
naKTHUHOMY  (mpaBozabesneuyiouomy).  [lpaBosacTocopua  OiANBHICTB
OB A3aHA 3 pearyBaHHAM Ha BAe CKOEHMI 3MoYMH. BoHa nokKnmkaHa 3anodir-
TH pellMIMBY 3 OOKY BUABIEHOTO 3MOUYMHIA, 3pobuTH foro colliaTbHo Besmney-
HUM WIEHOM CYCIIiTBCTRA, 8 TAKOXK SMIlHMTH ¥ CBIIOMOCTI TpOMAIdH y4eleH-
HA PO LiHHICTE i KUTTE3OATHICTE NPaBoOBHX PUHIMIIE, BUXOBATH 3aranbHy

327



MPOBITEMH PEROPMYBAHHSA KPMMIHAJTBHOT FOCTIALII:
YKPATHCBKMI KOHTEKCT I MDKHAPOIHWIA JOCBIA

HeTepPITHMICTb OO X HopYyIleHb. e - BMABTeHHd i peccTpallis CKOCHMX 3MOUH-
HiB, MPOBEOeHHA CMIICTBA, CYTOBMIA POATIAN, KPHUMiHATEHUX CHOPAE, BHKOHaH-
HS MOKapaHE. [HaKille KakKy4dl, NPaBO3acTOCOBYA MiATEHICTb OPTaHiB KpPHMi-
HanBHOT I0CTH I 30IFICHIOETRCA 3 IPHBOOY CKOEHOTO SMOYMHY | BINTMBAE THILle
Ha ¢y$' €KTUBHI NPHYLHK 3TOYMHHCT NOBENiHKH, 49Ki, 3BaXaKdy Ha ix moxid-
HUMA XapakTep Bil 4eHIl 08 eKTMBHOT OifICHOCTI, He BilirpaloTh TOMTOBHOL PO
¥ NPOrHO3YBAHHI 3TOYHHHOCTI .

IpaBozabesneuyioua AiANBHICTE MAE BINTMBATH HA HeraTUBHI UMHHMKK
COILIaNBHOI TifICHOCTL, AKI CIPUMYHMHIOICTE Ta 3YMOBTIOIOTE 3MOUHMHHICTD, 3aIl0-
Oiraoui HeCHpUATTHBOMY MOPATbHOMY (POPMYBAHHIO OCOOMCTOCTI abo mik-
Bimyoul, BIOKYIOUM, HERTPATisYIOUM CHTYALLil, IO COPUAKTE CKOSHHIO Pis-
Hux aoupHie. Lle, HarpuKTan, - HarT49I OpraHis MPOKYPaTyYpH (KOTTH BUAB-
TATHCA NOPYLIeHHA 3aKOHY, AKI MOXKYTh CTaTH OOCTaBMHAMM, LIO CIPHATH-
MYTh CKOFHHIO 3MOUMHIE); GesnocepelHA OXOpPOHAa MITLICK IPOMaCBKOro
HOpANKY Ta rpoManckkol Gesleki, MaliHa Ta iHIIMX COLIANBHUX iHHOCTEN;
salesneueHHd opraHaMi MiNillii NDacOPTHOTO peXMMY; IHOMPBILyaTeHa (30K-
peMa nocThneHiTeHIiapHa) NpodhitakTHEa, MpaBoBa Npo—NaraHga Toilo. Ta-
KMM UHMHOM, Hpapozabesledyroua DidIbHICTE - Ie OiATbHICTE OPTaHIB KPUMi-
HATEHOI KOCTHII, He IIOB A3aHa 3 KOHKPeTHUM 3TOYHOM.

dopmMK KOXKHOTO 3 IMX BUOIB DiATEHOCTI OPTraHiB KPUMiHATBHO! FOCTHILIL,
iX CIIPAMOBAHICTE, 08 €KTH BINIMBY, YMOBH edbeKTUBHOCTI Ta Tl KpuTepil - pis-
Hi. Tobro, npaeozalesneuyioda TiATBHICTE BIUTHEAE Ha Beck 00CAT MPHYMH Ta
YMOB 3MOUMHHOCTI,

[MpasosacTocoBua X Mae Gimbn oBMexkeHHA, FOTOBHHM YHHOM, iHpOPp-
MAaLiHO-IICMXONMONIYHUA XapakTep. KpiM saralbHOro mnolepebkeHHs, BOHA
BINTHBAE Ha MOPANE i ICHXOMOTiI0 MPABONOPYILHHKIE i MTHMIIe YacTKOBO - Ha
08 eKTHBHI (M0320coBUCTICHI) IPIYMHK iHAMBIOYATEHOL 3MOYMHHO] MOBEIiH-
KM, IO BUABILETbCA B 304 3M0YMHIA, 3MiHi HOro GMMsBKOTO OTOUEHHHA.
et pua, OiANBHOCTI 30iMCHIOETECA B OCHOBHOMY INCIA CKOSHH4 3MOYMHY.
3pakaoun Ha PisHY odepy 3acTocyBaHH4, peallbHi MOXKIIMBOCTI BIUTHBY Ha
ATOUMHHICTE, LIONO T CKOPOYeHHA Ta 3anobiraHys, mpasosabesneuyodi MeTo-
IU OisUTBHOCTI OpraHiB KPMMiHaNBHOI KCTHIII 3HaYHO GiNEBII, HiXK DpapBo3a-
CTOCOBYOL.

[MuTaHHA BITHBY OiANBHOCTI OpPraHiB KPHMMIiHATBHO! KOCTUIT Ha 370
YI{HHICTE He HOBi 4714 IOPMOMYHOL HaYKW, IX JOCTIKyBaTu OaraTo aeTopis,
ane MepepakHO B ACHeKTi BU3HAYSHH: edeKTHBHOCTI poGoTH OKpeMHX JIAHOK
CHCTeMH (IPOKypaTypPH. CyOy, OPTaHiB BHYTPILIHIX <rTpaB) abo HaBiTh pisHUX
HaNpAMKIB 1X AATBHOCTI {IpoBeNeHHA CTICTEA, CYOOBOIO po3lTdy KpHMiHamb-
HUX CIPaB, 3acTOCYBaHH4 MOKAPaHb TOIIO), TOX IMTodanbHe BM3HaYeHHA AK-
HeHTiB pedpopMyBaHHA Ha CHOTOIOHI BinoO pazkeHo nuie y KoHuenii giroyoro
HIpesHIeHTa.
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Came x pedopMyBaHHA ITOB ASYE MiK CcODOK KOMIUIEKC YMOB YMOB
o’ eKTHMBHOTrO Ta cy®’ €KITMBHOTO xapakTepy. Lle — mporupivus Ta gucnponop-
Uii, xapakTepHi 014 KOHKpeTHOIO Nepiony po3BUTKY CyCHiNbeTBa, "TiHBOBI"
HaCTiIKH Hay KOBO-TexHIYHOTC MPOTrpecy, Oco0MHBOCTI CTAHOBT@HHA PHHKOBOT
eKOHOMIKM, HedONiKM, MOMMIKM, YIOYIIeHHA, AK ICHYIOTH ¥ pisHux cdepax
IPOMamChKOTO KHTTA, TOIO. JiAnbHICTE MHIIe OpraHiB KPHMIHATBHOT KOCTHIIT
3a I[MX YMOB He MOXe BIITHMBATH Ha BCl ABULIA, AKI 3YMOBIIOKTE CKOCHHA 3110
YUHIB ¥ CYCHITBCTEI-

MoxmHBl cHTyalil, KoK JiAnbHICTh KPUMIHATBHOT IOCTHILT ONTHMAanbHa,
a MMOUHHHICTE 3a/THIIACTECA HESMIHHOK YM HABIiTh 3pOCcTae ¥ 38 A3KY 3i 3MiHa
MM B eKOHOMIYHIN Ta coLianbHifl cpepax, AKI YCKIATHIOKTh KPMMIiHOTEHHY
cuTyauito. | Hapnaxw, 3a He JOCHTH AaKTHBHOIL AATBHOCTI OpraHiB KpuMiHamb-
HOT FOCTHLIT MOATHBE 3HMAEHHA PiBHA 3OYMHHOCTI Yepes CKOpOUeHHA Kpu-
MiHOreHHMX YMHHHKIB. [1lo0 MpasiiIeHO BUSHAUMTH "BHeCOK" OpraHiB KpHMi-
HaTEHOT WocTHUil y Goporely 3 3MOYMHHICTIO, T BipHO OIIHIOBATH
OB’ eKTMBHY 3YMOBIEHICTE il cTaHy. TOXK, Ha CBOTONHI BipHMM 3a/THIIA<ThCA
TBepILKeHHs, O VKpaiHa OOCi He BH3HAUMIA MKl MOKIMBOCTER BILTMBY
KPHMMIHATBHOT KCTHILT Ha SMOUMHINE, Ta MOKA3aTH IX CHiBBIOHOLICHHS 3 iH-
IIHMMI YHHHHKAM U B IIOTONTAHHI aHTHCY CITTBHOT MOBeTi HKH.

OcHOBHMMHM 3aBIaHHAMY OPTaHiB KPUMIHATBHO! KOCTHLE CTil BBaXKaTH
He 3HIKeHHs PiBHA 37TOYMHHOCTI, a OXOPOHY IIpaB i 3aKOHHMX iHTepecis di-
IMUHMX Ta OPUIMIHKMX ocib Bl 3MOUMHHKMX NocATaHE, 3a0esNedeHHs Hepil-
BOPOTHOCTI BITMOBIIATEHOCTI 3a KOMXeH CKOCHHA 3MTOYHMH Ta YTPMMaHHA 3710~
YMHHOCTI Ha piBHi, 3yMOB/TeHOMY 08 €KTMBHUMIM O3HAKaMU, 3BHYaliHO, peati-
3allisg MUX 3aBIAHb NO3HAYAETECA Ha CTaHI ATOUMHHOCTI, arle 3MiHM, 9Ki BinGy-
BAKITECH, He 3aBKIW aeKBaTHI piBHK poBoTH opraHie KPUMiHANIBHOT FOCTHILT.
Y 3B'43Ky 3 LM BOHM He MOKYTb OYTH KPMTepicM OILiHKM edpeKTHBHOCTI [1id-
TBHOCT] OpraHiB, 4ki enyTe GopoTbly 3i SMOYMHHICTIO .

SIKIIO CTAH 3MOYMHHOCTI — PesyIETaT (araTbox sMiHHUX, cepef, aKMx Oid-
TMBHICTE OPraHiB KPMMiHaTbHO! KOCTHILI - He €MMHIMA i HABITE He TOTOBHHUMA
UHHHHME, TO edpeKTHBHICTE po0OTH LIMX OPraHie Cllif OLiHKBaTH He 3a ITOKas-
HUEKAMU, LI0 XapaKTepH3yIOTh CTAH 3TOUMHHOCTI, a 3a NOKasHHMKaMM, 9Ki xa-
PAKTepH3YIOTE HOCATHEHHd Hely NpOMDKHMX wimed. Takuf mmax Ha depsi
VKPAIHCBKOrO pechOpMYBaHHA KPHMIHATEHOL KCTHLL, L0 MinTeepLkeHO KoHie-
TL{ K, 3aB0AHHS 9KO1 MOMETAKTE ¥ HACTYITHOMY:

- MOJAMBILEe BIOCKOHaTeHHA KPUMIHATBHOIO Ta KPUMIHATBHO-IPOIECy-
aTBHOrO 3aKOHOIABCTES;

- IpoBakKeHH4 BiTHOBHOTO MPaBOCYIS;

- 3a/TyUeHHA 10 PO3ITANY OKpeMUX CIPaB MPHCTAHIY;

- HalleXXHY COLATbHY 3YMOBTEHICTE TA AKTYATBHICTE KPHMiHaIbHO-IPa-
BOBHX 3a00POH, 1X peanbHICTD | BUKOHYBAHICTD .
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BonHouac He MOXHa MOTOOMTHCA 3 aBTOpaMM LIOTO HeoOxinHOCTI 36e-
pexeHH GaraTopyHKUIOHATBHOTO XapaKTepy MifMBHOCTI KOKHOTO OpraHy
KpHMMIiHATBHOT rocTHIil OKpeMiril opraH Li€l yHIKaNbHOI CHCTeMH MOKe BH-
KOHYBaTH TUIBKM OOHY (PVHKIIO - OepkaBHO-TIpaBoBy. JoCBin MMHY/IOTO
CBITYMTE He Ha KOPUCTb 30epeskeHHA Kimbkox (pyHKuin. [To-nepie, uacTiHa 3
HUX y3arajli HeBrnacTHBa KOHKPeTHOMY OpraHy (Hanpwuknam, oOBMHYBaueHH:A
HEBNacTUBe OOCYIOBOMY CUIICTIBY), a, Ho-apyre, BaraTod)yHKIIOHATHHICTE
3aBKOM "MepeBaHTakye” OCHOBHY (PYHKIIIO, 110 HETAaTHMBHO BITTMBAE Ha KiH-
HeBMI pe3yETaT i edeKTHMBHICTE MiATbHOCTI (HAPHKTAM, 3aralbHHA HATTIAL
HOPOKYpaTyPH MepeBaHTakye (PYHKUIKD KPHMiHATBHOTO e peclinyBaHH).

MokasHuKK edbeKTHBHOCTI OPraHiB KPUMiHATBHO! IOCTHILT 3HAUHOK Mi-
POIO 3YMOBIEH] SMICTOM Ta xapakTepoM 1xX HigMBHOCTI Ha TepHTOPii HaLol
HepXasi,

1 BBaKAIO, IO 71 KOHKPEeTHOI OLIIHKM eheKTUBHOCTI poboTH OKpeMHX
OpraHiB KpuMiHanbHOI IocTHIIT HeoOxioHI rnoGanmbHi JaHi, OpMAHATHI A1
OIIHKM edpeKTUBHOCTI AiANbHOCTI Beiel cucTemu. e oOgHMM CyTTeBMM HDOKa3-
HHMKOM OILIHKHM JiANBHOCTI OpraHiB KpMMIHAMBHOI OCTHLIT MoXxe OyTH peliu-
JUE FTOUHHIB, CHIBBIIHOMIEHHSA PellIHBHOL Ta MePBUHHOT 37T04MHHOCTI,

lMepcreKTHBHUM HaNpPAMKOM OOCTIKeHHA BIUTMBY po0oTi opraHie
KPHMMIHATBHOT KICTHINIT Ha STOYMHHICTE € TaKOXK BUBUEHHS iX Peakilil Ha cTaH
IMOUMHHOCTI - CBOEYACHICTE KOpPeryBaHHd Npakozalesleuyodoi Ta iHIIO!
npodpimakTHIHOI Ji9TbHOCTI ¥ 3B 93Ky 31 3MiHaMM LIBOTO CTaHy.

Tox, B YKpalHi 0oBO/I CTIFIKO CKManaca AificHa noTpeba y pedropMyBaH-
Hi CHCTeMM KpuMiHanbHOI FocTHLUIl BignosigHoe 10 Hoeol Konuennil, njo Mac
OyTH 3aCHOBAHOIO Ha TOCATHEHHAX | TpadMUiAX HAILIOHATHHOIO 3aKOHONABCT-
Ba, MUKHaPOOHMX LHIHHOCTAX OO0 3aXHCTY NpaB Ta ceobon THAMHM i TpoMa-
JAHUHA.

TaxuM 4MHOM, HparHeHHA 3a0e3NeuuTH 3a CYYacHMX YMOB BIUIMB Ha
IMOUMHHICTE KPHMIHAMTBHO-TPABOBMMK METOIaMHM € BUIIPaBIAHOK, a OLiHKA
JiANBEHOCTI OPraHiB KPpMMiHANTEHO! FOCTUIIT Ha OCHOBI cTaHyY 3aKOHHOCTI Heod-
XigHA OMA MOTATLIIONO MPOrHOSYBAHHA Ta BHeCEHHA 3MiH 0 TX DiATbHOCTI Ta
poseuTKy. [lonibHa opieHTallid cBiDYMTE MNP0 BPaxyBaHHA OPraHiYHOIO
3B'43KY Ti4IbHOCTI OPTaHie KPUMIHATEHOT FOCTHIT 3 yCiMa iHIIMMI coLlialb-
HUMU IHCTMTYTaMH, Ta TOCTpa HeoBXiIHICT 3ae3leulTH BepXOBeHCTBO MIPaBa
BIOITOBITHO 0O 3aKOHY.

BMKOpHCTAHA JIiTepaTypa:

1. Founernnia peCl:)Opl\{yBaHHH KpyMiHaTEHOL FocTHIl YkpalHu, 3aTeepnxeHa
Vkazom [Npesinenta pin 8 keiTHA 2008 poky Ne 311/2008. - C. 1-4
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2. 3axpcT 3aKOHHMX IIpae i iHTepecie Moy (HopuMaTieHa Dasza. [NpaxTika
cyaie: Bepxoenoro Cymy Vkpaimy, Koncrurynifinoro Cyny Ykpainu, Ceporerice-
koro Cyay s npas momnnt) / Yinagaw: T.P. Lmmiopa. — X Py6ix, 2002, — 334 ¢,

3. lepcnexTieHi Hanpsyu no pedopmysanH KpuMiHameHO!D ocTimlii B
Vkpaini / b Tamkesira // Kpuminanete npasc Yrpaient - 2006, - Ne8, - C. 34-37,

4, Pechopma opraHie KpioviHamBHOT KCTHIIH. CTpateria Ta npakmika / H.I. Ko-
zayeHKo / / Hzepkano TickHA. - 2005, - Ne 13 (23). - C. 6-9.
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AL Jioposa
CTYHEHT eKOHOMIKO-TIPABOBOT O (paKyIeTeTy
( Lonetgoriat Hatffonaibntd yuibeperanen, Vipaiva)

MOHATTA OUHOI CTABKH
3A KPMMIHAJTBHO-TIPOLECY ATTBHUM KOAEKCOM YKPAIHM

AKTyalBHICTh TOYHOTO BU3HAUEHHA IOHATTA OUHOI CTABKM BMKIHMKaHA
HayKOBOIO OUCKYCICIO NepenyciM ¥ KPUMIHATICTHUHMX KOTax, ge BHCIOBIH-
€TECA AYMEA IpO Te, IO P HiITOTOBI 11 IPOBeleHH] OUHOI CTABKM MOXYTE
3ACTOCOBYBATHCA TAaKTHYHI TPHIOMH JOIHTY CBiIKIB, IOTepHinux, o0BMHYBa-
UyBaHMX UM MITO3PIOBAHUYX, BIANOBIIHO M0 TOrQ, XTQ € YYaCHUKAMM OYHOI
cTaeki. ONHAK, MexaHiuHe MepeHeceHHd TaKTHKHM JOIMTY Ha OYHY CTaBKY He
HPUHOCHTE OUIKYBAHMX Pe3y/IbTaTib, IO 3yMOBIeHO HeNOCKOHATICTIO YKpalH-
CBKOTO KPHMMiHaTbHO-TPOLIECYallBHOTO 3aKOHOTABCTBa. Tox, mpolnema Bu-
3HaUeHHA MOHATTA OYHOI CTABKM POSITIAIAETBCA AK ceper JpaxiBLiB 3 KpHmi-
HanBHO-IpolecyansHoro Npasa (A.K. Jaeneroe, M.M. Muxeenko, B.T. Hop Ta
inimi), Tak ® cepen KpumiHamicTie (B.IO. Leniteko, A.b. Conoeriosrm, O.P. Po-
cifceka Ta iHmi) [1-3]. Afe MOKM 1IO HAYKOBI HallpallOBaHHA He IlepeHeceHi ¥
3aKOHOOABUe IT071e.

AK Hasneros 11 A.b. ConoBfiio CTBepIKYIOTE, 10 MMTAHHA NPo IpoLle-
CyaneHY MPUPONY OYHOT CTaBKM 4K Pi3HOBHOY JONUTY, TOBOTEHMH 3aKOHO-
JasteM, Tomy e B cT.192 YIIK PP pxupacTvea TepMil "gonur” i TepMiH "mo-
HUTYBaHMA", LK caMy MOSHID MOXKHA MepekIacTi aHANIOTiYHO Ha YKPaiHC k-
Ke 3aKoHOHaBcTBo, agixe B ¢T. 172 KIIK Takox BuKopmcTOBYeTHCA NoOiOHa
TepMiHOnOrid. BrasaHy TepmiHomorito ninTpumye i [Mpoexr KpuMinamteHo-
HpoLecyalbHOIC Kogekey YKpalHu B cT. 257, OfHak, BAMBaHHA JaHUX TepMi-
HiB 3aKOHOOABLEM Ie He € OOKa30M TOro, IO OUHA CTaBKa — PisHOBM AOITH-
Ty. Ha aymky GinpmiocTi kpuMiHanicTie ouHa cTaBKa Mae Jararo saralbHHX
pHC i3 JonuToM, ane Ha BIOMIHY Bil HBOTO XapaKTepH3yeTbcd LTHMM pAmIoM
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TUTBKM OOHIA 1A BTaCTHBHMX HPOLeCYaTbHHMX, TaKTHUYHMX i HCMXOTOTiYHMX
ocobnueoctefi. KpiM Toro, migTeepaAeHHAM TOUYKH 30pY. LIC OYHa CTaBKa €
CAMOCTIMHOK CTiAY0I0 Ajclo, € BudineHHd ¥ KpuMiHanbHO-NIpolecyanbHOMY
Komekcl YkpalHw 11 i3 4rcna JonwuTie i feTanbHa pernaMeHTallia yMOB i mopad-
KY Ti IPOBAIKEHHS.

HarGinein posropHyTe 3 mosulil HAYKOBIA BU3HA4eHHA OTHOI CTaBKH
Hae B.O. Konosanosa. BoHa posrngnmae 1i 4K cliguy Aiko, 10 Mac CBOIM 3aBIaH-
HSIM OOePsKaHHA JOKa3iB ¥ CIpaei i, M0 CKIANacTeed B OMHOUACHOMY JOITHTI
JABox oci0 (OBox CBIOKIB, ABOX OOBMHYBAUYBAHHMX, CBiOKa 1 O0BMHYBa1yBAHOTO)
CYOOBO-CTIYMMM OPTaHAMM 3 METOK YCYHeHHS iCTOTHMX CYNepedHOCTel,
HaABHUX ¥ MOKa3aHHAX LMX OCi0 | BCTAHOBIEHHA iCTHMHI. AJle OYHA CTaBKa He
Ha3MBAETBCA ABTOPOM OKPEMOI CAMOCTIHOW CTimuore Oick. Beaxawuu ouHy
CTaBKY CaMOCTiHHOR cruiguon giewo, O.P. PaTiHop BinsHavae, 1Mo Ha BiOMiHY
Bill TOIMTY, KOTH CTTUMI Mae CIpaBy 3 OTHUM TONMTYBaHMM, Ha OYHIA CTae-
Ui BiITOYBAETECA B3AEMONIA Tppox yuacHuKis. Ha momuri & Mix cuigumM i mo-
MUTYBAHMM ICHYIOTh JBOCTOPOHHI NPaBoBIHOCHHM, AK 3aKOHOOABellb 1 3My-
IeHHI Oy B Bl BperyIroBaTH.

VY 38" 43Ky 3 Jep&KaBHO-BIaIHUM XapaKTepoM NPaBOBITHOCHH, IO BMHH-
KalTh B KPUMIiHATEHOMY NPOLeci, KOKeH yUacHMK OYHOT CTABKM TMOB A3aHUI
B3AEMHMMM IpaBaMK 1 OOOB A3KaMM 31 CTiO4MM. AKTHMBHMMH YYacHMKaMH
O4HO( CTaBKM € OOHOYACHO ABi paHillle DonuTaHi ocobu. BoHn nonepeminno
BIOMOBIOAOTE HA Ti caMi NonepedHEC, TOYHO opOpMYyIbOBaH] CTITIMM ITHTaH-
H4, Ta 3 HOTO J03B0NY BITNOBIIAIOTE Ha MUTAHHA OOMH ogHoro. Takoi yMOBH,
4K HaABHICTb OBOX JKeper B3acMOBUKTIOUHO! iHdopMallii, NpH NpoBanKeHH]
JOMUTY HeMac. 3a 3aKOHOM, 0co0H, BHMKIMKAHI IO COHIN 1 Tifl caMif cipasi oo
AIT4oro, MOBMHHI JOMUTYBATHCA HMM OKPeMO Ta ¥ BilCYTHOCTI iHIIMX ocif.
HenmorpumatHsa LBOro Ipapiia € IpolecyanbHHM OPYLISeHHAM, BIITUBAE Ha
NPaBUIBHICTE (hOPMYBaHHA ITOKa3aHE.

[Mprcrynangn 0o J0MUTY, CTTIMA ¥ OLTBIIOCTI BUMTAOKIB He 3HAE KOHK-
peTHOro 3MicTy indwopMalii, IO BiH Tl OTePXKMTE Bl DonuTysaHoro. [Tpo of-
CAT | HaNpAMOK OONMTY CTITYMI Mac TiMbKM 3aranbHe yaeneHHdA. Lupora i
mubKHa IMEOTO YABTEHHd 3al1eXaTh Bil HAABHOCTI B el MOMEHT BiIoMOCTel
OllepaTHBHOTO XapaKTepy 1 Ookasis y crpaei. Ll obcrasliHa ennmsae Ha oco-
SMUBOCTI TAKTUKM OONMTY [2).

OuHa X CTaBKa, BUXOOAYM 3 PeKOMeHIAII KPUMIHATICTHMUHO! TAKTHKI
MPOBOOMTECA 38 HAABHOCTI CYINIepeuHOCTeN ¥ MOKa3aHHAX paHille JOMMTaH kX
ocif, KOTH i cyNepedHOCTI He MOKHA YCYHYTH 3a HOMTOMOTOR iHIIMX CTIuix
Hiv1, ¥ TOMY 9HCTI, 33 AONOMOT O MPOBeeHHA MIOBTOPHOTO HOIHTY. Y IpoBe-
JeHHi OYHOT CTABKH € OCOBNUBMA 3MIiCT B TOMY BUIAIKY, 9KILO Y CTAYOro €
MOCTaBy OyMaTH, Mo o0MIBa yyacHMKa OAKOTh HeNpaBIMBl MOKasaHHA. Y
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OedAKHx BUIAOKax caM bakT NpOBefleHHA OYHOI CTABKM MOXe SirpaTl poib
TaKTHIHOTO NpHioMy. Ho Toro X Ha CmiacTso npanioe W NCHXOIOTITHMA dak-
TOP, NOB' d3aHMIA 3 THM, IO B IPHCYTHOCTI TIONMHM, AKa 3Ha< Npagy, i mosu-
IiA AKOI CTOCOBHO TaKMX MOKa3aHb MOxe OyTH M HeBiTOMa, myske CKMamHO
JaBaTH HellPaBIUBI MokasaHHA. CYTHICTE IICHXOMOTTYHOTO BINTMBY MONATaE B
HOBMeHHA xapakTepy pealyBaHHA Ha e cripMiiMatodoro [3].

OcHOBHA MeTa OYHO( CTABKM - BUKPUTTA ocoby, o OpoTHIie CTiIcTRY.
[Mpasouea indropMalis BUCTYIAE OCHOBHMM (PAKTOPOM NCHXITHOIO BIIMBY.
IHomi JeTanbHe BiTBOPEHHA IMOMOil BILIMBaE HA NPUIIMHEHHS ONOPY MMPOTHi-
10401 ocobu. BukprueanbHa cuna 04HOI CTABKH BHPakacThcA Takok ¥ Gesnoce-
PENHBOMY BPakKeHHi, IO CKIaflae KHBa MOBa OOHOTO Ti yUacHMKa Ha iHLIOTO.
KpiM Toro, ycHa posIIoBiab Ha OUHIA CTaBLi 3BMIafHO JOMOBHIOETRCA OeTamsd-
MM i HIOaHCAMIH, IHTOHALliIHMMI | eKCIPecMBHMMM BITTiHKaM, 10 TOTaioTh
FIOMY NepeKOHTHBOCTL. OCKIMBKH TaKHI Jianol poseepTacThcA Meper Cligaum,
BIH COepAye DOTATKOBY MOAUTMBICTE BCeOIMHO OUIHIOBATH NOKasaHHA KOKHO-
IO YUACHUKA OUHOI CTABKH, NepeKOHTHBICTE JOBOIIB, [0 NPHBOIATLCT HUMIL,
TBePIiCTh 3aMHATO! NO3HLIIL

Cniguuri TpoBOOUTE OUHY CTABKY, KON MOMY HeoOXiTHO 3'4CyBaTH, XTO
i3 npox gonuTaHux oCi0 Jac MOMMIKOBI NOKasaHHA. ¥ LIBOMY BUIIAOKY Ha Od-
Hifl cTaBUi BiNOyBacTbCA CBOEpiNHe MOPIBHAHHA IOKa3aHb, MepeBipka 1x Ha
MILHICTE. 1o iHTOHALL, excIpecHBHUMM pyXaM KOXKHOTO 3 OOMUTYBAHMX, IO
TOMY, K BOHM PearyKITh Ha CYIepeuHOCTi MK iX ITOKASAaHHAMY, CITIUMIE MO-
JKe CYOUTH PO NpaBOKeicTs abo xMOHICTE MOBITOMITEeHMX HMMHM BiTOMOCTEN.

OTxe, IpH NpoBaTKeHHI OUHOI CTABKM CTIT4M 3a37anerighb 3HaE TOUKH
30PY 0o cripHaux ofcTaBiHax ManOYTHIX YUaCHMKIB 3 IIOKa3aHb, OTPHMMAHMX
BiI HUX IIPH NDepBicCHOMY a0 MOBTOpPHOMY JonuTi. OnepyrouM HaABHOO iH-
dopmanico, criguurn obupas IPMIOMM OUHOL CTABKH, CIPAMOBaHI Ha Hali-
BinbIl edpeKTHBHE YCYHOHHA CYNIePeTHOCTEF i BCTAHOBIEHHS iCTHHH B CIIPaBi.

B ouHOi cTaBKK W OOMMTY pisHi Hili. MeTow OUHGI cTaBKM € YCYHeHHd
CYIIepeuHOCTel ¥ BKe JaHUX paHillle MOKa3aHHAX JOMUTYBAHMX, TOOi AK Uil
JOMUTY — OfepXkaHHA BiTOMOCTEN PO MOAiK 3ModHY aB0 OB 93aHMX 3 HHMM
draxrax. [HIIa, HIXK B DONDKTI, HiTecn pAMOBAHICTE OUHOT CTABKM HaK/Iadac CBif
BIOOMTOK I Ha TAKTHKY Ii TpOBaTACHHA.

HeolximHO TaKoX NOSHAYMTH PO3XOMKEHHS B IIPefMeTi JaHMX CTI4mx
ain. [peaMeT OONMTY 3HAYHO LOMpLIe OpelIMeTa OYHOI cTaBKi. [IpenMer ou-
HO{ CTABKU - YCYHeHHA KOHKPeTHO! CYIIePeUHOCT] — CTOCYEThCA JIMLIE HeBeTi-
KOl 9acTMHM indropmanil npo nogil sMoYMHY, OTPHMaHOol B XOOi JOonMTy BiT,
CBilKiE, MOTepIinuX, MiLO3pPIOBaHIMX, OOBMHYBauyBaHUX. [Ipenmer momury
OBYMOBMIOETBCA GiMbIIMM KOJIOM NepeyMOoB.
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BusHaveHHs O4YHOI CTaBKM, HaABHI B MiTepaTypi, xapaKkTepusylTb LG
CIiguy Ao 9K oDHOYAcHMI (oMepeMiHHIU) AOMNUT ABox ocil. OnHak, Ha o4-
Hif CTaBLli YMOBHM, B AKHX JAKITh MOKA3aHHA YYACHUKHM, He BIIMOBITalOTh BCiM
simoram KITK Ykpainy, 080 A3K0BHMM NpH MpOBalkeHHI TOMMTY CBilKa,
MOTePILIOTe, Nigo3pPIeBaHOTe 1 o0BMHYyBaYeHoro. OTxke, TepMiH "DonuT” TyT
MOTPIGHO PO3YMITH JTHLIE YMOBHO.

B yMoBax O4HOI CcTaBKM BiIGYBAacThcA He TIMBKM MONepeMiHHMHA OOIHT
apox ocib, ane | aHamiz, a Takox BesnepepsHa KOH(POHTallid NOKa3aHb.
P.C. BelKiH cTBepIKYe, IO BlacHe KakydH, O4Ha CTaBka i 4B coboro mpo-
Lec GesnepepBHONO NOPiBHAHHA MOKA3aHE IBOX OTHOUACHO TOMUTYBaHKHX ocib
3 HeraWHMM BUKOPUCTAHHAM CTiOUMM pe3y/IbTaTie TaKoro HOPIBHAHHA A1
VCYHeHHHA cyNepedHOCTel B iHdopMaltii, 1o BMXOIUTE i3 MHX JkKeper.

A.B. Oynoe i [1.1. Hecrepenko sigsHavyaloTk, M0 BIOMIHHOCTI OUHOI CTa-
BKM Bil JONUTY BUABTAKTECA TAKOXK ¥ TOOATKOBOMY eMOLiTHOMY BIUTHBI 32
JOMOMOTOR IHILOTO YYacHUKA Npouecy. [ICHXOmoriaHuA BIVTHB OMHOTO yUYac-
HUKA OUHOI CTABKM Ha iHIIONO MOXe IPU3BECTH 9K OO TO3MTHBHMX Pe3yiibTa-
TiB, @ caMme, 10 3'ACYBAHHA IIPUIHH CYNePeYHOCTeN Ta 1X YCYHeHHIO B HOKa-
3AHHAX YYaCHUKIB, TAK i O HeTATHBHMX, KOMH Il BIVTMBOM CBOTO ONOHEHTA
yIacHMK MiHA€ CBOI NMOKasaHHA Ha IMOMMIKOBI, BIOMOBIAETBCA Bif, paHille
JaHMX MPaBIMBEMX MOKa3aHb, THM CaMMM [TOCHTIOIOUI KOHpOHTALIiK MoKa-
3aHb, AKA BKe Mac Miclle B KOHKPeTHIN CIiadif cuTyauii.

OTke, KpUMiHATBHO-TIPOLIECYaTIEHe 3aKOHOMABCTBO He A€ 3aKOHOTABYOTO
nonaTTa ouHol crapki: Hi KITK PP, Hi KIIK Ykpainm, #i npoext KIIK Yikpai-
HI{ He BM3HAYAKITE OUHOI CTABKM, a JTHIIe PerTaMeHTYIOTE MpolecyalbHUA
NnopAgokK Ti npoBagxeHHA. Buxogauan 3 npore HeoOxigHO pospoluTH NOBHE i
TOYHE HAYKOBe BM3HaUeHHA OYHOI CTABKM 3 YPaxyBaHHAM BCix puc i ocobmi-
BOCTeH JaHol cniguol Ail. B 3akoHi noTpiBHO 1iTKO 3a3Ha4HTH, LIC OMHa CTaBKa
LIi¢ - CaMOCTIlTHa CTiM4a dif, 10 BUPKACTH B MONepeMiHHOMY TOMMTI B IPHCY-
THOCTI OOMH OOHOTO [BOX paHillle OOMUTAaHMX MO THM CaMMM ODCTaBHHAaxX
crpaeu ocil is dicna ceigKie, DOTepninux, MNo3ploBaHuX, 00BHHYBAaYYBaHMX,
aHanisi 11 GesnepepBHOMY MOPIBHAHHI (3iCTaBTeHHI) coepAyBaHUX MOKasaHb
JTA YCYHEeHHd B HUX CYIIEPedHOCTeN i3 MeTOR BCTAHOBIEeHHS iCTHMHM B CIIPaBi.
BHMKOPHCTAHA JTiTepaTypa:

1. Kosanenxo €.I' KpumiHameHit Opollec YKpaitnen migpyd. / €.I. Kosa-
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3. NMyxamespra BI. Kpinpmamicriraeckas Teopyd OOIIEHVST TIOCTAHOEKA TIPO-
Grembl, METODMKA MCCTIETOBAHMS, [TePCIEKTHER UCTIONb30BaHua: [MoHorpadia] /
B.I. Jlykamesir1. - K: M3gatenscTeo VKpaMHCKON akaJeMHH BHYTPeHHMX Oe7,
1993 - 342 c.
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H.A. ITansko
CTYIEHTEA S9KOHOMMKO-TIPABOBOTO (aKyIETETA
(Horeuit HAUORAAHbET YHUbepcument, Yipatma)

C.B. Kpotinos
CTy,E[,EHTKa BKOHOI\{PH(O-HPEBOBOFO Cl:)al(y."l'bTETa
(Honeyputs nayttonatnoi yrudepcumen, Yepatna)

OPTAHM3ALIMOHHO-TIPABOBBIE IPOB/IEMBI BHEIPEHU A
TEKTPOHHOM ®OPMBbI 3AK/TKOUEHMSI 3KCITEPTA
B C/TIEICTBEHHYIO (CYJEBHYIO) IPAKTUIKY

DKCOepTH3a ABIASTCA OCHOBHHM KaHAMOM BHedpeHUA B CTeTCTEeHHYIO
(cymebHyIo) NpaKTHKY HOBeHILIMX OJOCTICKeHMH HaykKu M TexHMKH. Kak moka-
3BIBACT WM3YYeHHAd HaMM SKCIepTHadg IPakTHEA, IpOBefeHMe 3KCIepTHSbI
HacTo CONPOBXKIAeTCA OO pallleH eM 3KCIepTa K pasTidHOTO poja KpUMMHa-
MHCTHYRCKHM YueTaM, BaHKaM DaHHBIX M GazaM 3HAHUMA, TPeICTAaBIeHHBIM B
aneKTpoHHON dropMe. [To3TOMY aKTYaIbHHM 3aJaHMeM KPUMMHATHCTHKH M
cyaeBHOM 3KCHePTONOTHMI CTAHOBMTCA perflaMeHTaIlMd Mpolelypsl HoTyde-
HUA M Nepenadn HHQOPMaIHHM 10 KaHamaM CBA3H, B TOM YHCTe M MKy 3K
HepToM U clegobareneM (cyaom). Leneo palorsl gemsercda oBocHoBaHMe I10-
OYCTHMOCTH TPHMeHeHUA COBpeMeHHHX WH(POPMALIMOHHBIX TexHOMOTHA B
CyIe0HO-3KCIe PTHOU JeATeTbHOCTH,

Mecnenosalms MPOBOIUMIMCE AHAIMZOM COBpeMeHHHX HMHPOPMAIlMOH-
HBEIX CHCTeM (PHKCAIMM TeKCTOBOM M HaIMATHOW HMHpopMaIliy NpuMeHuTe-
NBHO K 3aadaM cyde(HOT 3KCIepTH3H, a TAakKe HAOeXKHHX CHocoBoB ee sa-
LTHUTH OT HeCAHKITMOHMPOBAHHOTO JOCTYIIA.

[Mpennaraercd MCMONE30BaTE MHGpDOPMAIMOHHEE KAHATBL CBA3H IIPH
MpPOM3BOACTRe IKCIePTH3H B cyAe. CoBpeMeHHHe TexHUIeCKHe CpeacTea mo-
3BOMAIOT KCTIepPTY, YIACTBYA B cydeGHOM 3acedaHMM, B "PeKiMe peaTbHOTO
BpeMmeHn" o0palllaTeed K apxieaM, OaHkKaM JaHHHX, $asaM 3HaHUI, OPYyTHM
UHPOPMAIMOHHHM MCTOYHHKAM. [1pyu 3TOM 3KCHepT MOKeT HaxoTMTheI Kak
B cyIeBHOM 3acedaHuM, TAaK U Ha ceoeM paBoder MecTe. OMHAKO, peanisaldi
JaHHOTC Npel/IckeHNA NPeNATCTBYeT psid, npobneM Kak HOpMaTHBHO-TIpaBo-
BOTO, TAK M TEXHMYECKOTO xapakTepa: 1) mpolleccyatbHoe TpeboBaHMe "GyMak-
HOW (pOpMEI" MpeICTaBIeHMs 3aKIIUeHHs 3KCIIepTa M OPYTUX JOKYMeHTOB,
KOTOPHMHM OOMeHHMBACTCA IKCTIEPT ¢ 3aKA3UMKOM 3KCTIepTH3H; 2) 3alluTa HH-
dpopMaLIMOHHEIX ceTef! OT HeCAHKIMOH HMPOBAHHOTO JOCTYIIA.

PaspetunTs ykasaHHBe NPpoGIeMB TpednaraeTcd CIegyIoUHMI CpeicT-
BaMi: 1) SKCIIepT MOXeT NepelaBaThk CTIeJOBaTelo (CYAy) 0 KaHalaM CBA3i
CBOe 3aKTioueHMe, APYIMe OOKYMeHTH (XOmaTaicTBa, yBemoMraeHua M T.IL)
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P 3TOM COMPOBOAIAL MX JIMUHOM 3MIeKTPOHHON HONIKMCERO, a "GyMaxkHad"
dpukcaria yrasaHHBX JOKYMEHTOB IPOM3BOIMTCA Ha 000PYIOBaHMH aipeca-
Ta; 2) B 3KCIEPTHRIX TeXHOMOIMAX, KOTOPHIe IMMPOKO BHEI PAIOTCA B SKCHepT-
HYIO NPakTHKY ¥ IpedHasHaueHb 1A OMTHMMU3AINH B3aMMOTeFICTEMA IKCIe-
pTa co cnedoeateneM (cyoom) [1; 2], menecooSpasHo NpedycMOTpeTh IIpole-
AypY WCHONB3OBAHMA 3KCMRPTOM MHPOPMAaMOHHBIX ceTel O/ Nepegaqi
Pe3yNETATOB IKCIePTH3H 3aKA3UHKY.

Hane:XXHOCTh MCTIONE30BAHMA KCTIEPTOM MeKTPOHHON POPMH Ipolec-
CYaNnpHHX TOKYMeHTOB ObecrednBaeTcA MO3MTHMBHBM ONHTOM IpHMeHeHMA
AMeKTPOHHON IHchpoBOlt MOANKMcH B cchepe PHHAHCOBOI OedTelBHOCTH. B cob-
PeMeHHHBIX MHQOPMALIMOHHHX CeTAX Takad MOINHCH IIMPOKO IPHMeHAeTCH
Gru3MIecKUMY 1 I0PUIMIeCKHMY THIIAMY B kKaUecTBe aHaNora coBcTReHHOPY-
THOM MOAINCH 1A NpugaHua 3MeKTPOHHOMY JOKYMEeHTY IOpUIMIecKon CcH-
NH, paBHON IOPHIHMIeCcKON Cle JOKYMeHTa Ha ByMaKHOM HOCHTeNe, TTONIH-
CAHHOTC COBCTBeHHOPYUYHOM TOONMUCHC TPaBoMOYHOTO TUIA M CKPeINeHHOTO
neuarpio. Taxoke anMeKTPOHHAA LM poBas NOAIKUCE OOHOBPeMeHHO IpeTHas-
HaueHa T4 3alllUTH JAHHOTO 3MeKTPOHHOTO TOKYMEeHTa OT TOMIETKH, ITOCKOTTBKY
oHa (popMUpyeTCca B pesynbTaTe KPUIITOTpaddifdecKore mpeobpasosaHma UH-
dopMalitM © UCNONB30BaHMEM 3AKPHTOIO KIHOUa JMEKTPOHHOM LM POBON
IOIIMCH, YTO MIeHTHHMLIMPYeT Blajenblla cepTH{PUKATa KToda TOOIFCH, a
TaKKe UCKTIoUaeT HeKakeHHd MHGPOPMAalK B 3TIeKTpOHHOM JOKyMeHTe [3].

Takum obpasoM, MponeccyaTbHH MOPATOK HasHaTeHUA 1 IPOU3BOICT-
Ba 3KCTIEPTH3H (B T.U. M NPOBedeHUS 3KCTIePTH3H B cyHe) MOXKeT ObITh ONTH-
MI3UPOBAH TIOCPENCTBOM HCTIOMB30BAHMA COBPeMeHHHX TeXHUUECKHX BU3MO-
JKHOCTeN niepedady uHdopMaiii. Kpome Toro, MCIOMb30BaHME Ha MPaKTHKe
3MeKTPOHHOM (hOPMH 3aKITIoUeHHd 3KCIepTa GyOeT crnocoGCTBOBATE MOBHILIe-
HUIO ero apryMeHTHPOBAHHOCTH, MOCKOMBKY MNOSBOMAET MITKCTPUPOBATh
3aKTIOUeHHA IKCIepTa He TOMBKO CTaTHUHBIMM M300pakeHHAMY (HOTOCHMM-
KaMi, cxeMamu, rpachukaMu), HO M BUJeoMaTepuanaMu (HallpHMep, pe3yiib-
TaTaMM MOIeTHPOBaHMA KapTHH o830pa ¢ MecTa BOOUTeNd B cyaeGHON aBTO-
TexHHYeCKOT 3Kceprse [4]).

HanHee NpedmoxeHHe TAKKe TOMOTAeT paspellliTh TpobreMy Depedadi
MaTepHanoB OT OMHOTO SKCIepTa APYTOMY MPH IPOoBeldeHMH KOMHCCHOHHHX
(B TOM 4rCTIe M KOMIITeKCHHX) 3KCIepTHs IKCIepTaMi pasmMIHHX yupeKTe-
Huf. Ha mpakTuke, 310 ocyllecTBIAeTcA THGO HeNOCPeNCTBeHHO ClledoBaTe-
neM, TGO KyphepCcko TOYTOM, & MHOTHAA ¥ HelMoCpedCTBeHHO 3KCIepTaMi.
QOueBHMIHO, YTO MPH ITOM 3aTPAYMBAETCA MHOTO BPeMeHH, U He MCKIIHUaeTed
HeCcaHKLIMOHMPOBAHHH I JTOCTYII K MaTepHaIaM IPH UX TPaHCIopPTHpoBKe [3].

Mexomd 13 BRILIEH3NOXeHHOTO, (YHUTaeM IelecoobpasHHM 3aKpellUTh B
YTOTMOBHO-TIPOIECCYanbHOM 3aKOHOTATENECTEe, @ Takke MHCTPYKTMBHEIX OO-
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KyMeHTax, PermaMeHTHPYIOHTHX JedTelTbHOCTh CyIelHO-9KCIePTHHX YUpek-
JeHUFL, HOPMY © OOIYCTHMOCTH MIeKTPOHHOM POPMHB 3aKTI0YeHHA 3KCIepTa,
a TakKe TPYIHX JOKYMeHTOR, 0decIeqHBaIOLIMX B3aMMOTETCTBIE SKCTIepPTa co
CrenoBaTeTeM (CyaoM).
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O.B. [Tueens
CTYIEHTEA S9KOHOMMKO-TIPABOBOTO (aKyIETETA
(Horeuit HAUORAAHbET YHUbepcument, Yipatma)

K BOIPOCY O COOTHOIIEHWY MEP YT'OJIOBHO-
MPOUHECCYANIBHOIO NPMHYKAEHHWA M MEP INPECEYEHMA

Heocnopiu 1ot pakT, uTo 0S1Iaa TeHIeHIMA pOCTa NPecTYITHOCTH B 10
credHee BpeMA OKasHBAeT HeTaTUBHOE BIMAHIME Ha pasBiTHe Halllero obmiec-
TBa. [TosToMy NpuMeHeHMe MPHMHYKIOHHA <O CTOPOHH ToCydapcTBa B Menax
YIOOBTETROPeHs OBIIecTBeHHEX | THUHHX HMHTepecoB, KOTOphle He MOTYT
BGHTL JOCTUTHYTH 0e3 COOTBETCTBYRILIEF! OXPaHBl OT NMPecTyNHHX MOCATa-
TeTbCTE, ABM9eTod HeoOXOMMMON MePOW, MPHMeHeHle KOTOPOM BOSMOXHO B
YCTAHOBTeHHHX 3aKOHOM CTydasx.

LeHTpambHOe MECTO B CHCTOMe Mep YIOMOBHO-TIPOUIecCyanbHOTO MpH-
HYKIeHUS 3aHUMAKOT Mephl IpecedeHUA: B OTIHMIME OT APYTHX Mep, MMeHHO
MM OPHHATISKUT Pekopd MO 3HaYMTeTbHOCTH MpPABOBRIX OrPaHMYeHMI I
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MPedeTEHON PACHIPOCTPAHEHHOCTH TpHMeHeHMd, Npulmiskaolleficd K 0o-
THOMY OXBaTy Beex Tull, OOBMHAeMBX (Iogo3peraeMbix) B COBPIIeHHMH Tpe-
cTynneHud [1].

Ha Hanr ssrisp, npupofia Mep NpecedeHid MOKeT BHTE BhIACHeHa, ITpe-
e Boero, MU BHABTEHMH MX CBA3H CO CTOAIMMIM ITepel HIUMM LeTaMIi:

1) NpedoTEPaTHTEL YKIOHeHHe 00BMHACMOTO (IOTO3PeBaeMoro) oT mped-
BAPHTE/IBHOTO PaccienoBaHuA M CyIa;

2) mpeceub eTo AaMbHeMLYIC MPecTyTHYIO JeATeTbHOCTE,

3) NOMeIATh €ro MOMBITKAM BOCHPEN4TCTBOBATE IPOMIBOTCTBY MO YTO-
TOBHOMY TJery;

4} oBecnieumTh MCIOMHEHIE IPUTOBOPA.

[Tpr 31OM COOTHOLIEHMe MeKOY PAKTHIESCKHMMHM JAHHHMH ¥ CYPOBOC-
THKO Mep NpecedeHHA JOMKHO HAXOOUTHCA B MPAMOF 3aBUCHMOCTIL 4eM cephb-
e3Hee IPOTHMBOIEVICTBHE, KOTOPOe MOXKHO OXMIATh OT OOBMHAeMOro (IOTo-
3peBaeMore), TeM CHUMIbHee JOMKHO OHTBH CONMPOTHMBIEHHMe TAaKOMy MpPOTHBO-
JevncTeuio [2]. Cremyer oTMeTHTE, 9TO /1 yTOMOBHOTO CYIOIPOU3BONCTEA KakK
JeATeNbHOCTH, OCHOBAHHON Ha 3aKOHe M OCYILeCTBIALMON OT MMeHH Tocyaap-
CTB4, NPUTCOHE He TK00He CpelcTEa, a MUIL Te, KOTOPHe OTBeYaloT Crelia-
TbHHM KPUTepHAM ONTHUMATBHOCTH M AOTIYCTHMOCTH, TIPHCYIITHM 174 3TOTO
BHIOa AeATeNbHOCTH — OXpaHe M 3alllMTe NpaB THYHOCTH. B 2TOM cMHCTe mMe-
paMH YTOTOBHOTO IpecedeHusA MOTYT OHITh MHILb TaKie MepH, KOTOpHe:

1) orpaHMYIUBaICT TMIIB MPaBa CaMOTO ODBMHASMOTO, MCKTIOUeHHe COc-
TaBIAKT MMYIIECTBeHHEE OTPaHMueHua IpH 3amore, BHOCHMMOM MHEIMM M-
HaMH, HO U 3TO - TOMBKO € MX COTMacuay

2) He MPETCTABIAICT OIACHOCTH I/TH €0 3IOPOBH M KH3HeOeATeNTbHOCTH,

3) oTBeYAICT HOPMaM MOpani M HpPaBCTBeHHOCTH.

Ycmosusa npuMeHeHUA Mep MpeceueHms — Te OOCTOATeNbCTES, HaTdue
KOTOPHX BIMAET Ha BHIOOP BiOa MepH npeceveHus [3). K HuM, B yacTHOCTH,
OTHOCATCL: TAKECTh NpedBABIeHHOTO OOBMHEHMS, TAHHBIe O THYHOCTH 00BH-
HAEMOTO, eT0 BO3PacT, COCTOAHME 3TOPOBb, ceMelHOoe MOMOKeHMe 1 pof 3a-
HaTHi. Kpome Toro, mosHaBaTenb, cieloBaTeNb, MPOKYPOpP. a Takoke cyd B
npedenax MNpefocTaBTeHHBIX MM TOTHOMOYMA MOTYT YUUTHBaTE M MHBIe 008-
croATenbTBa. [TpHMMeHHTETEHO K KOHKPETHHM BUIAM Mep IpecedeHis 3aK0H
BEICTABNAET ClleliManbHele yoaoepA. Boe yornoBud MOXHO pasieliTb Ha JBe
YCTIOBHB TPYIIH: OOCTOATENBCTER, XapaKTepH3yIOIIie THUHOCTE, M O0CTOA-
TeNECTBA, XapaKTepU3YIoLIHe NpecTyIIeHe [4].

MepH mnpecedeHud w3OHPAIOTCA CledoBaTelleM, OPraHOM JO3HaHUA,
OPOKYPOPOM 1 CYIO0M 10 BO3BYKIeHHOMY YTOTOBHOMY Jeny IpH Hamuuui
HeoBXOmMMELX 1714 YToT0 (PAKTIYECKHX M IOpHIMIecKixX OCHOBaHMI.

PakTHYeCKMM OCHOBaHMEM MPHMeHeHUA Mep NMpecedeH s ABTAeTCA Ha-
AUYME CHCTeMBbl HEOTPOBEPKHMMBIX JOKASATERCTE COBepllleHHd COOTBETCTRY-
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IOLITMM THLOM OpecTylneHus [5]. TTockonbKy Mephl NpecedeHHS MPHMeHIKT-
A, KaK NpaBuic, MUk K oOBUHASMOMY, a MOCTaHOBIeHHe O MpHBIedeHHH
nula B KadecTse OOBMHAEMOr0, MCeXOOd M3 conepsxanmd <. 131 YTIK Yipau-
HBl, BBIHOCHMTCA JTUIOL OPH HATHYMK JOCTAaTOYHHX JOKA3aTe/ThCTE, KOTOpHE
300MMUAKT TMIO B COBepLIeHMM MPecTYIUIEHHA, TO M MepH IIpecedeHis
MOTYT OHTB M3GpaH! TOMBKO IPH HATHMUM TaKHX JAaHHBX.
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B.O. PuGanko

CTYHOeHT MaricTpaTypu
(JIeGibevriat depowaduat yuibepourient Srympinmix cnpald, Yepaina)

OINTUMAIJIBHE CITIBBIAHOIINEHHA
OUIHOYHOTO [ $OPMAJIBHOTO Y TEKCTI
KPUMIHAJIbHO-TIPOLECY AFIBHOI'O 3AKOHY

CrnineHOIO A7 GiNBIIOCTI HAYKOBLIB € MO3HILA Mpo KOPUCHICTE OIiHOY-
HHX MIOHATh Ta HeMHMHYYICTh IXHBOTO BKMBAaHHA ¥ TeKCTI 3aKOHY. ¥ CBOIx Oo-
CIMKeHHAX BYeHi HAMAraloTbed BITHaWTH "30T0TY cepedMHY" PO3YMHOTO
CHiBBiTHOLIEHHA POPMaTBHOTO i OIMIHOYHOTO B 3AKOHI, po3po0HTH IPHHITMITH
dropMyBaHHs Ta TAYMauyeHHA OLHOUHUX MMOHATE, 3po0HTH TaK, OO Opouec
KOHKPeTH3allil OHiHOUHUX NOHATE He IepeTBOPHMBCA B CBaBilma. Tox dKmMM
HOBMHHO DYTH Take CHIBBITHOLIEHHA ¥ KPUMIHATBHO-NPOLURCYATBHOMY 3aKO0-
Hi i HeBKe HeMOXHa chopManisysaTi aGcONKTHO Yoi TONOXeHHA KPUMiHATE-
HOTO NPOLRCY, 3POBIUTH IX YITKMMK Ta OTHO3HAYHHMMH i B MANOyTHBOMY JTHILIE
3alMaTHCA TXHIM YI0CKOHaTeHHAM BiIIIOBIMHO A0 NoTped cycIinkeTea IpocTo
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BHOCAYH 3MiHM i JOMOBHeHHA? BiloBiIE Ha Il MUTAHHA BHIACTBCA HACTYII-
HOKY. TaK, MOkHa. SIKOu mepen BITYMZHAHMMM NPOLECYATICTAMM MOCTABHTH
Take 3aBlaHH4, To, Be3s CyMHIBY, yci HOPMM KPUMiHANBHO-IPOLECYaTbHOTO
3aKOHY TpaHopopMyBamict © y dopManbHO-BUSHAYeHI. 3BIYANHO, 3HAYHO
30inemmeed G i o8 eM 3akoHY, ale O Le, TOPIBHAHO i3 IPaBO3acTOCOBHIMIM
MOMIJIKaMM, 1IC Oy COPHMYMHeHI HellpaBHITbHOK KOHKPeTH3ALIE OILiHOY-
HUX NOHATh. ONHAK, TYT BMHMKAE iHIe NUMTaHHA: HaCKilTbKK TakKi "IogeHHi"
aMiHM BYOYTh 3MicTOBHO AKICHMMM i AKI HAacTiOKK Takoi popMmanisallii, AK Bo-
Ha BIITMBATHMe Ha CTabiTbHICTEH Ta edpeKTHBHOCTI KpUMIHATBHOTO IpoLecy?
Tak, O.A. Pponosa, >KOTHUM YHMHOM He BUIKMOAKTKM HeoOXiTHICTE yOOCKOHA-
TeHHA 3aKOHOOABCTBA LIAXOM BHeCeHHHA OO HBOTC 3MiH i JOMOBHEeHb, 3asHa-
Ya¢, IO cTadinbHICTE 3aKOHOTABCTBA Nependadac B Meplly Yeply NOCTiHHICTE
Ta He3MIHHICTh FIOTO IOJIOKeHE, & YacTi 3MiHM i AONOBHeHHA MOXKYTE ITOPOIH-
TH 3HeBaXKIIMBe CTAB/IeHHA 10 3aKOHY, NpaBOBMI HirimisM, cnpolu obirTi
3aKoH, irHopysaTH toro mpurvck [1, ¢ 33]. Ha gymky M.1 Koeanesa, crporust
dpopmatisM - me "BUOpALIHIN" TH HaBITh "MosapyopaIlHif” JeHb [2, ¢ 72]. Ap-
TOP BBakKA€, IO B KWPUIMYHIN Hayli, 9K i B Oyae-akin iHin, abcomoTHo yee
dopMaTisyBaTH HEMOAUIMBO, iHAKILIe CTABUTLCA I CYMHIB HeoOximHICTB ic-
HYBaHHE CYIOBOT cucTeMa [2, ¢. 68-69]. | me ninkoM npaeiieHO, OCKITEKH, TAKa
adcomioTHa (popMantizallis HEMOAUTHEA, HaBiTh, ¥ TaKifl TOUHIlN HayLi K MaTe-
MaThka. Hampuiiian, Taka MaTeMaTiruHa Teopid 4K Eekninosa reomerpia orre-
py€ NOHATTAMM TOUKH, IIPAMOI Ta ITOLIMHIM, AKi € HeO3HAYeHUMM. AJle Ha ILii
KOHUennii nobymosaHa CTpora MaTeMaTHYHa KOHCTPYKLIA, AKa BCTAHOBIIOE
MPOCTOPOBi 3aKOHW TPBOXBMMIPHOrO CBiTy. Xoda HeoOximHicTe IMX IIOHSATEH
BHM3HAYACTHCA MHIIe Ha iHTYITHBHOMY piBHI. CHiBBiIHOIIEHHA Mix dpopManb-
HO-BU3HAUEHMMHM i OLIIHOUHHMMHM NOHATTAMM He MoXe OYTH JOBINEHMM, OCKi-
TBKH L2 MpusBene IO CTBOPeHHA HeBIAmHX, TeXHIYHO HeMOCKOHATNX 3aKOHIB
[2, c. 68], HopMa npaka, 3a cnoBamu M.1. Koeaneea, Synoe nosHore Todi, konu B
Hift GyIyTh IPaBUTBHO CHIBBLTHOCUTHCA eneMeHTH OiiHku i dopmanismy [2,
¢.71]. Beaxkar, uuM aBcTpakTHillle BperylbOBaHa 3aKOHOM HisTbHICTE
cyG’€KTiB KpHMMiHaTBHO-MPOLeCYaIbHUX NPaBOBITHOCHH NMPH MPOBAIAKEHH] ¥
KpMMiHATBHMX CIpaBax, THM KOHKpeTHillle NOBMHHI OyTH OMmcaHi 1i Hacmid-
Ki. | Haemaku. Bapro Takox morommrHced 3 mosMiliery B.M. Kocoeiua, axu
3a3HAYa<, O BAaroMicTh OLHOYHMX MOHATH BH3HAYAETBCA IXHBOK TATHICTIO
BimoOpakaTit W periaMeHTYBaTH CYCIiMBHI BiDHOCHMHM, 9Ki MaloTk Gararo-
TPaHHy Ta 3TaTHY OO eBOTILIT SHAYYIIICTh. ABTOpP CHIPaBeIMBO MITKPeCioE,
IO TiIMbKH OUIHOYHI HOHATTA MOXYTh PeryIKBATH CYCIUTbHI BIDHOCHMHM, CO-
HiaTbHa 3HAUYLIICTE AKMX IIBHMOKO 3MIHIOETBCA 3 IVIMHOM 4acy, (pakTi, o
MOKYTb HaByTH "3amaHoro” y HOpMi 3HaueHH4, 30KpeMa, B pasi HabyTTA ree-
HUMH ABMILIAMH "y3aKOHeHOT" collianbHOl 3HAMYLIOCTI /AMie ¥ CYKYIMHOCTI 3
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IHAMBIAYANTEHUMH OCOOMHBOCTAMM KOKHOTO KOHKPETHOTO BiIHOLIEHHS; Bifl-
HOCHHM Ta PaKTH, AKi MAIOTh {TeHTHYHY COLIATBHY 3HAYYILICTD, TpoTe dop-
MAaTbHI O3HAKH AKHX € PisSHUMH ¥ KOXKHIH KOHKPeTHIl CHTYALLl; BiIHOCHH 3
ACKPaBO BHMPAXKEHHMM MOpalbHO-eTMYHMM 3MICTOM, LIO MOKYTh MaTH pis-
HO™MaHITHi BapiaHTy, "BiITiHKK" colianmbHO! 3HAYYILOCTI i 9Ki HEMOXKIHMBO
Oo0MeXHMTH Halepern, BCTAHOBIeHUMK (POPMAaTbHMMI PAMKaMK, MIOKa3HHMKaMK
[3, c. 54-55].

[MpoBneMaTHKa ONTHMaTEHOTO CIIBBIIHOLIEHHS alCcOMIOTHO BI3HaUeHIX
i OLIHOYHUX NOHATH TiCHO OB A3aHA 3 MUTAHHAM CYI0BOIO POSCYIY, MpoTa-
THHAMM ¥ KPMMiHaTEHO-IPOLeCyallbHOMY ITPaBi Ta iHCTUTYTOM 3acTOCYBAHHS
aHanorii.

Tak, HaOMipHO MIMPOKI MEXKi CYAOBOTO PO3CYIY, 3a YMOBHM Bpaky edek-
THBHHMX CYCHITBHO-IIPABOBMX MexaHisMiB KOHTPOIO, 3 OIHI€l CTOPOHHM MOXKYTh
NPUBECTH A0 Y0 eKTHBI3MY, Y3aKOHEHOTO CBABRIILT, 0 Y3yphallii Blagu mpa-
BO3ACTOCOBHMMM CY0'EKTaMH, NOPYILIeHHA Mpas TIOOMHM, a 3 iHIIol - gac Mo-
AUTHBICTD MOKIHUMTH 3 MPaBOBHMMHM KOTI3iAMHM, IIOTONATH NPOTa/TMHM B IIPaBi,
OCKITTBKM HEMOATHEO CKOHCTPYIOBATH HOPMY Ha BCi BUIAIKH KUTTS MPH N0-
CTIHHOMY PO3BMTKY | BIOCKOHATeHHI KpHMiHATbHO-IpOLecyaNbHIX IIpaBo-
BimHOCHH. HagBHicTh i HeoBxXiIHICTE NPaBO3aCcTOCOBHOTO POBCYAY € COliaTbHO
3YMOBTEeHHMM, NpOTe, AK NpaBuIbHC cTBepmkye B. I'pruyk Ta B. Kanuip, B
MEeBHUX MeXAax i 3 JOCTATHRO YiTKOIO 3aKOHOTABYOI0 FOTO perTaMeHTalliclo Ta
3 YMOBOK BUpoG/IeHHA epeKTHBHOTO MeXaHisMy KOHTpoIo [4, ¢ 436].

[MporanuHy BIacTHBi GyOB-AKil ranysi Ipaga, y TOMY YHCTi IOpH BI3HA-
UeHHi IOPIIKY NPOBALKeHHA ¥ KPUMiHATTEHMX clipagax. fIK sasHadac C.C. Anek-
ceeB, Ix HaABHICTh B Ipabl BHKTHKAE HeoOXIOgHICTE ocolmiBol OiANbHOCTI IpH
10T 3acTOCYBaHHI, 3MicT AKOI obyMoBTeHHI crienidikoto ciocodiB mogonaH-
HA MpOTaliH, a CaMe; aHATIOTICIo 3aKOoHY, CyOcuIiapHUM 3aCTOCYBaHHAM Ipa-
BOBHX HOPM, aHANOri¢ro Hpasa [5, c. 552].

KpuminanvHo-npoliecyanbHe Ipaso He NMosOasneHe Takoro Ccnocoly Ho-
ro amanTalii 00 HABKOTHIIHBEOT JiCHOCTI AK aHAMOTid, 4KOK TeOpPeTHIHO
MOAYTb O¥TH BpeIyIboBaHi CyCHINbHI BITHOCHMHY, IO pernaMeHToBaHi 3a J0-
MOMOTOK OIIHOUHMX MOHATb. Afle TYT BMHMKAaS pAN salkTaHb. Hackimeku
TAKMIA MexaHisM IONONAHHA MPOraliH B KPUMiHATEHO-TIPOIECYATEHOMY
npasi € gonycTuMum Ta edpexTrBHMM? Lo cninbHOro MiX 3acTocyBaHHAM
OLiHOYHUX MOHATE i aHanorico? o cnpude sMillHEHHIO 3aKOHHOCTI, a Bifl
4oro HeoOxiTHC BIIMOBMTHCA UM 3BY3UTH cdepy 3acTocybBaHHA? 3abopoHa
aHANONI € BUKTIOUHO MpodneMOK KPMMiHATEHOIO MpaBa UM i KPUMiHATEHOTO
npouecy Tex? Bignosigaroun Ha me, HeoOXiOHO MiTKpecIMTH, IO aHaNOTA
3aBXKIM € HACTIIKOM iCHYBaHH4 IIPOTATHH B Mpabi, a He BUCTYNAS ixX MPHI-
HOIO, HATOMICTh BHMKOPHCTaHH: OIIHOYHMX IOHATE ¥ TeKCTl 3aKOHY, KpiM BU-
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MafKie KON BOHO BiI0yIocd 3 NOPYLIEHHAM Hpaei pOpMYyBaHHI HOPM, 110
Ix MICTATE, BUCTYIA€ IPMHLMICBOIC MIHICK 3aKOHOTABLA I aX HifAK He roBo-
PHTE NP0 HENOCTATHIA piBeHb POSBUTKY KOPWIMUHOL TeXHIKH UM IOMWIKY
NpaBoTEOpIA. Beaxkaw mpasmnbHOKe nosmiilo Tux asropis (T1J1. Kpyriikosa,
OO, Kmumennesa, A.B. Magpaposa, B.O. Hasponekoro, A.B. Haymosa,
E.C. Tenuosa, B.J. Lenentkopa), KOTpl CTBePIAKYIOTD, IO BIOMOBHMTHCA Bif,
aHaTOrNi ¥y KpMMiHATEHOMY IIPaBi HeMOKIIHMBO, a MONOXeHHA npo i 3abopoHy
CTOCYIOTECA NTHILe cche Pl KpMMiHamizallii TigHHA. AHATIOTIA ¥ KPUMiHATIBHOMY
Npasi Ta npoieci sabesnevye MpasUIbHe 3aCTCCYBAHHA 3aKOHY, ajle Tl BUKOpH-
CTaHHA TAKOK AK i BUKOPUCTaHHA OLIHOUHMX HOHATE 30iNBLIYE MOATHMBOCTI
cyS'eKTHBiZMy B Ipoleci peanmizamii npasoBux HOpM. [TpaBo3acTOCOBHMFA
cy0'eKT, KepyIouuch JHIlIe 3araTbHMMHM PUHIUIIAMM, 3aBTAHHAMIM i IiTamMi
3aKOHY, MOKe IIPUIHATH HeoOIPYHTOBaHe pillleHHA ¥ CHpaBi, ONMHAaK, BUIAETh-
¢4, 1 Ges aHANOTIT ¥ LIX TiCHO B3aeMOIIOB A3aHIX Fafy3ax Mpasa IpH cydac-
HOMY PO3BHTKY 3aKOHOOABCTBA He OGIATHCA. 3MINHeHHIO 3aKOHHOCTI CIpHscE
He 3a0opoHa aHAIOr, a TaKMI Take BOOCKOHANeHHA 3aKCHOOABCTBa AKe O
BHKTIOYATO 3aCTOCYBAHHA LILOTO HPHIHOMY IIONONAHHA NpOraliH ¥ npaei. Ha
AyMKky ILC. 3meking, sacTocyBaHHA KpMMiHaIBHO-TIPOIeCcyalbHOTC HpaBa 3a
AHATOTICIO MOAUIMBE: a) KOMH PakTHYHI oBCTaBMHM KOHKPETHOTO BHITATKY,
xoua Je3rnocepenHEO | He nepenfaueHi 3aKOHOM, OOHAK HeMUHYYe BHILIMEA-
IOTh i3 FIOTO OCHOBHUX MONOKeHE; §) Millle y cTpoTif BiInoBigHOCT i3 3aBmaH-
HAMM KPUMIHATBHOTC CYOOUMHCTER; B) NPH JoOep/KaHHI NPHHIMIINE KpHMI-
HATLHOTO MPOLECY; T) 3a YMOBM [MOBHOTO JOTPMMAHHS BCixX NpoLecyaTbHIX
OpaB yYacHHMKIB KPUMIHANBHOTO CYOOUYMHCTBa [6, ¢ 189]. OnHak, HanMipHe
3axXOIIeHHA AHAIONEK € HeBUIIPABIAHUM, OCKIMBKM Lie MOKe MPU3BeCcTH A0
3aKOHOTARUOT $e3IidNnEHOCTI, J0 PO3PUBY MUK pealbHO ICHYIOUMMM CYCITiNE-
HMMHM BITHOCMHAMM i 3aKOHOM, KM CTaHe JIMIle QOTATKOM 00 Hel [2, ¢ 72).
Beaxaro, o0MpaTi MK 3akpilllleHHAM IeBHMX KPHMiHATBHO-MPOLecyaTbHIX
NpaBOBLTHOCHH OLIHOMHMM IOHATTAM 1 He 3ragdyBaTH FIoro B TeKCTI 3aKCHY,
BiOOalUM Le IMTaHHA Ha NpaBoBe PerylKBaHHA aHATIOT, € HEeTOIMYCTHMIUM,
OCKITBKH 3aCTOCYBaHHA aHAMOrI] CKNagHillle 3TIHCHMTH, aHIK KOHKPeTH3yBaTH
OIIHOYUHe MOHATTA. PerymoBaHHA CYCHiTBHMX BITHOCMH 3a JOMOMOTOK OLi-
HOUHHX MOHATb € TOMUTBHIIITMM 3 TOUKH 30PY TOTPUMAHHA 3aKOHHOCTI, OCKi-
TBKHM MeHLIe crpisie ¢y6 eKTHBisMy ¥ MpaBo3acTOCOBHIN AiAMbHOCTI i B Ginb-
LIl cTelleHi HOPMATMBHO 3aKPillTioe PillleHH:A IO CIpaBi,

TaxuM YMHOM, FOBOPAYH OO NPaBibHe CHIBBIIHOISHHA ONIiHOYHOTO i
dopManeHOrO B KpMMiHATEHO-IPOLIECYATEBHOMY IIPaBi, Depll 3a Boe, HeoB-
XITHO BUXOIMTH 3 W00 3MICTY, WOTO 3acaj, Ta 3aB0aHb, IO CTABTATHCA Meper
HUM. JTullle y npoMY pasi BiH Oyde edpekTHBHUM i COPMATH PO3BUTKY KpHMi-
Ha/ILHO-IPOLIECYATBHIMX  NPaBOBIIHOCUMH. Bapro morogMricad 3 MOSMILEK
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O. KammiHof, Aka 3a3Hauae, O MPIOPHTETHICTE 3aXMCTy MPpae i ceoGon Momi-
HH ¥ KpMMiHaTBHOMY MpOLeci MOBMHHa OyTH 0714 opraHiB, 1o BedyTh IIpoLec
"opieHTHpOM" B 1X IPaB03acTOCOBHIN TiATBHOCTI, 3ac000M IO POSKPHTTH 3Mic-
Ty OULiHOUHMX NOHATE [7, c. 116). BupmacTbea, AkGM B KpUMIHATBHO-IPOIE-
CYaTBHOMY TPapki 3a00poHUTH 3acTOCYBAHHA iHCTMTYTY aHATOr, TO e OpH-
3geno O 10 3HAYHOTO 30iNbIIeHHA KIMBKOCTI CHIHOYHUX ITOHATD.
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CTYIeHT
(Haugionatwna woprdroama axadensin Vipatun iseni Spocanda Mydpozo, Vipaiua)

CYOOBWI KOHTPOMD HA AOCYAOBUX CTAOIX
MNMPOBANKEHHS ITO KPUMIHABHIN CIPABI

[MpoeamkeHHd ¥ KPUMIHANEHIA CMIpaBi - e pyx KPUMiHATEHOT CIPaBH
Big I mopyIIeHHA 70 HaOpaHHA 3aKOHHOI CHITHM BMPOKOM cyay. KpumiHambHa
CIpaBa MPOXOOHTE MeBHi eTali KPUMiHATBHOTO MPoLlecy, 9Ki Ha3zMBaroThed
cTagiaMu. Buxogaum is posBHTKY Cy4acHOI JOKTPHMHM KPHMIHATBHOTO NpoIe-
€Y i IITAHIB 3aKOHOTABIY, CBOTOIHI MOXHA KOHCTATYBATH, IO Y/, Ti€ Ha ycix
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CTaigx KPUMIHATBHOTO Ipollecy. | Ha DOCyOoBUX CTaliax ([TOPYIIeHHA KpPii-
MIHATBHOI CIIPABK Ta AOCYIOBe POCTIAYBAHHA) CYI BUKOHYE BAAIMBY PO ¥
sallesneueHHi BUKOHAHHA 3aBOaHb KPUMIHANBHOTO CymodnHcTea. ITpore, ce-
pen HayKOBLIIB yKe QOCUTE JTABHO TPHBAE MOCTPa OHCKYCIA CTOCOBHO PYHKILIA
(um yHKIL{) cyny Ha HocymoBoMy MposagxkeHHi. Nonemika, Aka posropinacd
HaBKOJIO IBOTO NMTAHHA iICHy€ He Muille B YKpaiHi, ane i B iHIIHx NoCcTpamaH-
CbKMX KpaiHax. Lle MOXXHa MOACHUTH HEMOCTaTHEOK yBarow Oo mpobned dy-
HKLI CyOy Ta CYI0BOI BIA0M B PATNAHCEKY €I0XY, a TAKOK HeBHMM JTerKOBakK-
HUM "MaHeBpyBaHHAM" 3 GOKy DaraTbox HayKOBLIB TAKMMM NOHATTAMM K
"kOHTpONe", "Harmdn" i “npaeocynoa”.

JanposagxeHna y 2001 poumi y BITYMSHAHMI KpHMMIiHaABHMI IpoLec
OPUHIIUITY SMATATEHOCTI OOYMOBIIOE NOIIYK CTOPOHAMU KPHMIiHATEHOTO Ile-
pecTiTyBaHHA Ta 3axuCTy apOiTpa 3MaraHHA BKe Ha JOCYO0BOMY IpOBaKeH-
Hi, XOYa 3MaranbHiCTh Oie TYT B 0BMeXeHOMY BUIIATL BusHaTH 0coBy BHHHOKO
¥ BUMHeHHI 3MOYMHY MOe mue cyd. OTxke, BUPpIilleHHA NUTAHHA LOOOC
KpPHMMIHATBHOI BIINOBIOaNAbHOCTI OCO00M € BMHATKOBOIO KOMIETEHILIEID Cyay.
Ale MIUTaHHA PO BIONOBTaNbHICTE MIOCTAS He TUTBKH B CYIOBKMX CTadigx mpo-
necy, a 3HaYHO paHille - B cTagil JocydoBoTe po3CTiIyBaHHA, KOMH ¥ CHpabl
3 ABNAETECA MA03PIOBAHUI YK obBMHYBaueHMIT. OTKe Cy[ NOBHMHEH LI T
yac OOCYAOBOTC NPOBAKeHHA HAKOCH BIVIMBATHM Ha BUPILIEHHA IHMTaHb,
HOB A33HKX 3 peallisalliero KPUMiHaTbHOL BinnoeinansHocTi, 6o iHaKille cTopo-
Ha MepecninysaHHa Gyge MaTH 3HaYHi IepeBard neper, cTOPOHO 3axucty (L,
. 159]. Taku# BILTHB ¥ HayLi HASUBAIOTh CYI0BMM KOHTPOTIEM.

BUTOKI MexaHisMiB CyOOBOro KOHTPOIK 3a JOCYIOBHMM CTICTBOM 3aK1a-
JeHi B MDKHapOTHHX [IPAaBOBMX aKTax; ¢T. 3 3aranbHol Jeknapallil npas Mo -
Hit 1948 p., cT. ¢ MikHapoOHOIO NAaKTy Npo IpOMaldHCBK Ta IOMITHYHI Ipasa
1966 p., c1. 5 €BponenchKol KOHBRHLII NP0 3aXUCT NpaB TIIHMHM Ta OCHOBHHX
csoBon, 1950 p. 3a3HaueHi NONOKeHHA 3HARIUTH CBOE 3aKPillieHHd B KoHCTH-
Tynil YKpalnu Ta B KpuMiHaneHO-IIpoLecyaTbHOMY Komekci YKpainu. B Ton
JKe 4ac Ha BiIMiHY Bif (pYHKIII BUpillleHHA cripasi, TobTO Npasocydnd (cT. 124
Koncrurynii Yipainu Ta 4. 2 cr. 16 KITK Vkpainm) koHTponbHi PyHKI cymy
dpakTHUHO He OTPUMaITH CBOTO NeralbHOTO Bi3HAYSHHA.

AHATISYIOUM CYTHICHI O3HAKH Ta MPaBOBY MPHPOIY CYIOBOI0 KOHTPOIO
B.M. l'opiuensob Ta LB. Ilaxos obrpyHTOBAHO 5a3HaTHIH, IO BiH € OTHICK 3
dopM KOHTPONIO AepKaBHOTO, AKHI BHPaXaeTheA B GesnocepelHif Mepesi pii
3AKOHHOCTI W OOIPYHTOBAaHOCTI iIHOMBIOYanbHMX NPaBoBHX aKTiB i Al nocamo-
Bux 0cib opraHie ynpaeTiHHA, 10 MOKe MaTH CYIYTHIA xapaKTep, SKIIO MpH
POSIIATL CYOOM HMBITBHHMX Ta KPHMIHATBHIMX CIIPAB BUABTAKTECA akTH M0-
PYLIEHHd 3aKOHHOCTI ¥ ocpepi OepikaBHoro ynpaeniHea [2, c 150]. A. Ty-
MaHAHIL BM3HaTM/IA TaKi XapaKkTepHi O3HAKKM KOHTPOMBHOT PYHKIIL cyay:
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1) y mepeBiry sOifcHeHHA i€l DiANEHOCTI He BUPILIYEThCS MMTAHHA PO
BHMHHICTH 200 HeBMHHICTE 0cobH, IPUTATHYTO! 00 KpMMIHATBHOL BITIIOBIanb-
HOCTi;

2) OCHOBHMM MpeIMeTOM Li€l AATbHOCTI € NepeBipka NpaBoMIipHOCTI 3a-
cTocyBaHHA 00 ocif 3axoflie NpollecyaTbHOTO HIPHMMYCY, AKI OOMEXYIOTE KOH-
CTHTYILIHMA IPUHINI HeOOTOPKaHHOCTI ocodiy;

3) vy 3MIACHIOE HepeBipky pillleHb OPraHiB TOCYLOBOTO CNCTBa, [T0B 4-
3aHUX i3 3aKiHUeHHAIM MPOBAIKEHHA ¥V CIPABRL B HIMTOMY Ha JOCYIOBHX CTaldifgx
[3, c. 20].

B.T. MandpeHko BBaXae, IO YHMHHE 3aKOHOTABCTBO MTOBHOBAKEHHS CYIY
3 KOHTPONMO 338 POSCTIYBAaHHAM KPUMIHATIBHOI CIIpasi o0MexKye OBoMa Ha-
npAMaMit. 1) KOHTPONE 33 THMH OpollecyanbHMMM OigMi (BGesmisneHicTio) i
pillleHHAMM CpTraHy Oi3sHaHHA, CTIY0ro, Ipoky popa, AKMMYM 00MeKyIoThCA 1
VIIEMTAIOTECA HafGinbI 3HaYMMi KOHCTHTYLIIMHI Npaea Ta ceoBoni; 2) KOHT-
ponb 3a TMMM pillleHHAMM OpPTaHiB JisHaHHA, CHOYOTO, MPOKYpopa, AKMMH
3aBepLIyEThCA NPOBAIKeHHA ¥ KPHMMIHANBbHIN CrIpabl Ha JOCYOOBMX CTagiax
KPHMIHATBHOTO Opolecy [4, ¢ 6].

Otxe, yCi HAYKOBII BHM3HAKTL HAsBHICTH (PYHKILIM CyOy Ha JOCYTOBUX
CTaligx MpoBaKeHHA ¥ KpPUMiHATBHIA cripaei i abcomorHa GinbllicTs 3 Hix
HAa3MEBAIOTh TAaKy PYHKUI0 "cyOoBuM KoHTponeM". OnHAK, THILIe 30BHI 30aETh-
©4 LIO TaKa €IHICTh MOMMTAAIE € ifeanbHOK. Ha cboronni MoXHa BUOUTHTH Taki
OCHOBHI TOYKH 30py WIono JyHKLIf cydy Ha JoCyOOBMX CTafiax nmpolecy, e
CyO BMKOHYe: a) pyHKLi0 mpasocyand; 6) dyHKLiO cyooBOTO KOHTPOIK 3
HOOTOM TOTO Ha MONePedHiA Ta nogatelrii 4 Bes Takoro; B) pyHKIi0 Cy-
JIOBOTO KOHTPONTIO i CYyOOBOTO Harmsady; I) PYHKUI0 KOHTPOMIO Ta PyHKIIO
salesNeueHHd 3aKOHHOCTI KOHCTUTYLMHIX MIPAB FPOMAarIsH.

B ropuauuHin niTepatypi iHOAI ropopaTe Opo Te, IO NpaBocydns 30iic-
HIOETECA ¥ IBox popmax - v dhopui GeslocepelHEO TPaBOCYIAd Tl Yac pos-
IMAdY CHpaBH IO CyTi i y dopMi CyOOBOTO KOHTPOTK Ha J0CYIOBOMY IPOBa-
mxeHHi: "Bed OiTbHICTE OpraHie cynoBol BIagu geNde coBOK CHCTEMY KOHT-
POIIo 3a OIANbHICTIO IHIIMX TIOK BIagH, B TOMY YHCTI i om0 3abesnedeHHA
npas i ceobon, moaHHKM. ToMy BOaUacTECd MOAKITHMBMM POSIIIATATH NPaBOCY I
YV KPMMIHANBHI clpaBi He TiMbkM AK GopMy BUpillleHHd KpUMiHalTbHO-
MpaBOBOTO KOHGMWIIKTY LIMAXOM 3aCTOCYBaHHA OO0 BMHHOIO MOKAPaHHA, a AK
dropMy cydoeoro KOHTPONK 33 3aKOHHICTIO Ti4MEHOCTI OpTaHiB KpHMiHATEHO-
ro IepecninyBaHHA i JOTpMMaHHA Npab YIacHMKIB [MONepedHbOre Posciigy-
BaHHA" [5, . 53-54]. Takoi X OyMKH cxoxe TOTPUMYeTeCA i JT.M. ToBorko Ta
LJ1. Metpyxin [Oue.: 1, 6].

[Mpote, TouKa 30py LIOOO 30iACHEHHA CYTOM (PyHKLIT IpaBocynia Ha Oo-
CYIOBOMY NPOBAIKeHHI 3a3Hana HULIIBHOI KpUTUKK. Be3yMOBHO, AK 3a3Haul-
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na H.M. YenypHosa, npaeocynid Ta CyOOBMA KOHTPOTE MAKTEL Bararo chink-
HOTO: @} Lie CYCHiNMbHI BITHOIIeHHA, AK CKIagaroTbed ¥ odepi pyHKIIOHYBaH-
HY CyooBOi Blamy; 6) NpUHOMIN Ta OCOSTHMBUI MPOIEeCcYalbHUA MOPaIok;
B) €0mHa dropma peatizalil NpaBocydaa Ta CyOOBOTC KOHTPOMIIO — BHHECeHHA
cydoBoro pilieHH4 [3, . 21]. Ane Ha OCHOBI IIMX CHTBHMX 03HAK MOXKHa OTO-
TOKHUTH OHe 3 OOHMM Oesniv pisHMX MpaBoBHX IHCTUTYTIB, a BCyIeped Mo-
JKHA HasBaTH HUSKY BIOMIHHUX puc, AKnx OyOe 3Ha4HO GiNkbile HIK CIiTEHMX.
A OBIpyHTYBaHHA TedKMMM BUSHHMM il¢l Mpo 3OifCHeHHA NPaBOCyOdd Ha
JOCYIOBOMY NPOBAIASHHI THM, IO AIATRHICTE Ha Lifl cTadil 30ifCHIOETBCA He
HLIe A0 <yay, ale M mid cyay [1, ¢ 160] - esarami He BUTPHMYE JKODHOT KPH-
THKK. HilicHo, Taka KOHTpOTbHA FiAMBHICTE CYAY 3 TOUKH 30py 1i NOCTigoBHOI
peamizallii Mae 3abe3neunTH YMOBM MNIA 30iACHEHHA NpaBocydod. OfHAK, He
BiDOMO, 4M JaHa KpUMiHaNbHa clpaBa B3arali Hagifde Ha posInag oo cvay, i
THM BinbIle 4l 3 TMM caMHM 00BHHYBaUeHHUM UM NiOOSPIOBAHMM, LILOAO AKOTO
Cyd NPUIHAE BiONOBiOHe pillleHHA i 1M J0 Toro K caMoro cyay, 4 Hi. Kpim
TOTO, KePYIUHCh TAKOK JIOTIKOK, | CKIagaHHA OOBMHYBATBHOTO BHCHOBKY |
30MpaHHA OoKasis i iHIUa IpollecyanbHa OigneHicTE cy® ekTie mocynosoro
POSCIiAyBaHHA TeXK MOKe HA3MBATHCA NpaBoCcyOaaM, 00 BOHA TAKOXK 3TiFICHIO-
€TeCA OO cyay i onda cyny. OTXe, cyIoBMA KOHTPOMb B CTalii IONepelHBOTO
POsCNiayBaHHA CKIaOOBOI YaCTMHOK HpaBoCyOOA B MOr0 KIaCHIHOMY pO3y-
MiHHi He €.

BuninenHsa nonepeqHpOro i NOJANBIIONO KOHTPOTIO IIOB sA3aHe 3i Cle-
nudikoto 3acobie peatisalif, saBlaHE i NpollecyanbHUX pillleHb. [1igTbHICTE
Cyoy, NOB'A3aHa 3 BUPilleHHAM NWTAHHS ILNOOO NPOBeTeHHd CTIUMX Oif,
OlepaTMBHO-PO3LIYKOBHMX 3ax00iB 1 3acToCyBaHHA 3aNobiKHOTO 5axo0y ¥ BHAl
B34TT4 IO, BapTy, OTPHMAaNa Hasey "HoNepelHif (T03BiTbHUI) CYTOBMI KOHT-
PO, a IAMBHICTE HOB'M3aHa 3 POSIVBIIOM CKapr - "MOTAaNbILINF KOHTPOT” ¥
Mekax cTagil DJocyIosoro poscninysaHud [20, ¢ 152]. Ane, Ha oymky J1. $imi-
Ha, CYTOBUA KOHTPOTE MOKe OyTH TiNMbKHM IMOTAIBIINM, TOMY LIO CYI Iepesi-
PAe BXe NPUAHATE MpolecyalbHe PillleHHd OPTAHOM JIiHAHHHA, CIiguum abo
npokypopoM {(cTatTi 525, 106, 236! - 236° KIIK Vkpainu) [19, ¢ 64]. [Tpegme-
TOM OCKa»KeHHA A0 CYOy W posIIAdy CKapri MPOTATOM AOCYA0BOTO MPOBa-
JKeHH4 € MOCTAHOBH MO MOPYIIeHHA KPMMIiHATEHO! CIIPaBH, BiIMOBY B IO-
PYLISHHI, II 5aKpHTTs, BIOMOBY B 3acTOCYBaHHI saxodip Gesmeku abo ix ckacy-
BaHHA, 3aTPHMaHHA 0cobi 9K MigospoBaHoro. KOHTponbHa LiATeHICTE cyoy
MOAKe MaTH Miclle TITBKM ToIdi, KoMK Jo CyAy Hagifllna ckapra Ha 3aKoHHICTh
Ta OOIPYHTOBAHICTE NPOIecyanbHOro pillleHHd. Cyand poBuTs BHCHOBOK ITPO
3aKOHHICTh Ta OBIPYHTOBAHICTE Aifl (Oe3niAnbHOCTI) Ta pillleHk ocobu, AKa
MiACHKE OisHAHHA, CTAY0ro, MPoKypopa Ha mifcrasi seeGiunoro, o6 exTue-
HOTO W IOBHOTO CYIOBOTO PO3IIANY OOCTAaBUH, LU0 OCKAPKYIOTECA. Y pesyib-
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TaTi KOHTPONTEHOI HepeBipky CyI, MOoXe: a) 3aTMILMTH cKapry 0es samoBofeH-
HiA, BHM3HABILM PillleHHA 5aKOHHUM Ta 00T pyHTOBaHMM; O) Bu3HaTH Aii (Ge3nis-
nbHiCTB) abo pinleHHd BiONOBITHOT NocAgEBOl 0coBH HesakOHHUM abo HeoB-
IPYHTOBaHMM i 30008 43aTH YCYHYTH JOMYLIeHe IOPYLIeHH:.

o % Ao cYyIOBOTO pO3IIANY NOJAHHA OPTaHY Ji3HAHHA YK AOCYI0BOTO
CMiCTRa Npo NpoBedeHHA CTgIHX Oifl a0 onepaTHBHO- pOSLIYKOBHUX 3aX0IiB,
TO 14 OigNEHICTE Cyay No3fakneHa KOHTPONBHOTO XapaKTepy B TPal Ui HHOMY
foro 3HadeHHi. Cyd BMBYae HaOaHi 1OMY JOKYMeHTH, aHalizye HOKasH, za
HeobxITHOCTI BHCTYXOBYE CTiguoro, IpoKypopa i NpMiiMac BIacHe pillleHH:A,
Ha MiOcTaei 9KOro i o0MekyKThed KOHCTHTYLIAHI Npasa MomuHK [7, ¢ 153]
[lepepipka 3aKOHHOCTI MOCTAHOB NP0 NOPYILIeHHA KPMMIHATBHOL CIpaBH IIo-
IO KOHKpeTHO! 0co0l, BIOMOBY B NOPYILEHHI CIPABH, Ti SaKPHTTS Bil pisHA€Th-
CA IO CYTI Bif, IPMIHATTA CYIOM PillleHHs Ipe NpoBalKeHHA CITiaaux Jif, AKi
OBMeKYIOTE KOHCTUTYLIAHI IpaBa ocoBi, a Takoxk o0paHHd 4K sanobikHoro
3axoOy B3ATTA mim eapty [8, c. 65). ToMy, BHMHeCeHHA CYOOM ITOCTAaHOBM NpO
NpoBaIKeHHA OOLIYKY B AMITL UM iHIIOMY BOAOTiHHI ocodm {(cT. 177 KIIK
Yipainu), ix orngn (cr. 190 KINK VkpafHi), OpuMycoBy BMIMKY 3 KHTIa Ui
IHINOTO BOMOTIHHA 0coOu 1 BUIMKY DOKYMEHTIB, IO CTAHOBIATE OepAaBHy abo
GaHkiecbKy TaeMHMIEO (cT. 178 KITK YkpaiHit), HaKTaleHHS apellTy Ha KOpe-
CNOHOSHIIO | 3HATTA iHdopMauii 3 KaHamie 38 15Ky (cT. 187! KIIK Ykpainm),
HaIllpaBleHHA 08BHHYBAaUEHOTO Ha CTAllioHapHY CYI0BO-MeduHy abo cyaoBo-
ncuxiaTpruny ekcneprusy (cr. 205 KINK Ykpainm) a Takoxk obpaHHa sanodi-
KHOTO 3ax0[y ¥ BMITEI B3ATTA IO eapry {(cT. 156, 1652 KITK Ykpainwm) Ta
YCYHeHHdA 3axMCHMKA Bill YYacTi ¥y crpabi 3a npasunamu 4. 2 ¢T. 611 KIIK
YKpainu He MOxe OyTH BU3HAHC CYOOBMM KOHTPOJIEM B FIOTO TPamMIiFHOMY
sHAYEeHHL

OTxe, Ha JOCYIOBHX CTAIiAX NPOLIecy Cyi, BHMKOHYE NBi caMocTifHi dpyH-
KIIii - CYJOBOTO KOHTPONK Ta 3aBesledeHHd 3aKOHHOCTI 0BMeXeHHS KOHCTH-
TYIIMHMX OpaB rpoMagad. CyIoBHi KOHTPOMD IHIIIOETBCA 3aiHTepecoBaH MM
Y4acHMKOM KpHMiHATBHOrO IpoLiecy. Vioro smicToM € mepeipka cymoM 3a-
KOHHOCTI Ta o0IpyHTOBAHOCTI NPUHHATOIO cy0'€KTaMHM, AK 30IACHIOTD J0-
CYAOBe MPOBATKeHHS MpollecyanbHOTo pillleHHd, [Tpu 9oMy cya abo ckacoye
Take pillleHHd abo BIU3HAE 1IOr0 3aKOHHMM, A pO3INAN CYOOM MOJAHHA PO
HagaHHA CAHKLII Ha NPOBAIKeHHA CTIIMMX Oifl iHINiIoETRCA OpTraHoM OisHaH-
H4, cHigumM ado NpoKypopoM i 3akiHYyeThCA NPUMIHATTAM CYOOM CaMOCTiH-
HOTO MPOLeCYyaThHOrO pillleHHA (oCTaHOBH). MeToio nepiol yHKIII € ne-
PeBipka TOOepkKaHHA BMMOT 3aKOHY IPHM MPOBATGKEHHI ¥ CMpaBi Ta BIMHOB-
TeHHsA NOpYILIeHUX Npas ocobu. Merowo gpyrol - salesnedMTH 3aKOHHICTH
oBMeKeHHA HAMBAXTHBILIMX KOHCTMTYILHHNUX Ipak i ceoBon momuHu i rpo-
MaAHMHA.
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CEKIIA 3

TIPOBJIEMHU ITPABOBOTO SABE3IIEUYEHHS OPTAHISALIIL
TA ALJIBHOCTI CYIOBUX I TIPABOQOXQOPOHHMX
OPTAHIB V COHEPI KPMMIHAJTBHOT FOCTWIIIL

A.C. AMeniHa

TOIeHT Kac])en.pvl piHaHCOBMX pO3CTiNYBaHb,
KaHTHIAT I0PHIMYHMX HAYK

(Hayionasonus ynideparanein JTIC Vipainy, Vipaina)

B.A. Capuenko

KYPCaHT
(Hargonabnnt yribepcumen DITC Vipainu, Vipaina)

KOPYMITOBAHICTE CYAOIB B YKP{\IHI
SIK YMHHHMK NMOPYIIEHHA KOHCTUTYLHIMHMX ITPAB
TA CBOBOA THOAMHH TA TPOMAOAHHHA

[MpaBocynns € ogHicw i3 dopM Oep/KaBHO! TiATBHOCTI, AKA 30IMCHIOETHC
BHMKTIOUHO CyJaMM LUIAXOM PO3INIANY i BMpillleHHd B CYOOBMX 3aciTaHHAX
OMBITEHMX, KPHMiHATBHIX, aIMIHICTPaTHBHIX | TOTOOaPChKHX CIIPaB ¥ BCTaHo-
BIIeHOMY 3aKOHOM HNOPANKY. TaKMM YHMHOM, Cy, 3AiCHIOIOUH MPaBoCcyid, Ha
3acajax BepxOBeHCTBA NpapBa, 3abesneuye 3axmucT TapaHTOBAHMX KoHCTUTYIII-
€10 YKpaiHH Ta 3aKOHaMM Mpas i ceobon MOgMHM i TpOMagdHIHa, Pas i sa-
KOHHWMYX iHTepeciB pUOMUHMX 0ci0, iHTepecis cycninbcrea, gepxasn [1, ¢. 63].

Konceruryieto Ykpainu, a came craTreto 127, BisHaueHo, IO NpaBocyd-
14 30iACHIOTL TpodrecifHi ¢yl Ta ¥ BCTAHOBICHMX 3aKOHOM BHITAJIKAX -
HapomdHi 3acimarerni i mpHcAAKHI.

Cynnd Ta sanyueHi 04 s0ilicHeHHS MPaBocya0d DpedcTaBHUKH HAPOTY €
HOCIAMHM CyI0oBOl BIagM B YKpaiHi, AK pea/lbHC 3TINCHIOIOTh npasocyaas. Cy-
Omi € mocadoBuMu ocoBaMi JepsKaBHOT BIaIM, 9K B KOHCTHTYUHOMY IIO-
PAOKY HajineHi NOBHOBaXeHHAMM 3OiFICHIOBATH IPaBOCYIOA | BUKCHYBaTH
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ceal OBOB 93KM Ha npodpeci RN 0cHOBI B KoHCTHTY I FIHOMY CyIL, CyIax 3arambHOL
IOPUGIHEKLIL, BIMCPKOBMX Cydax, TOCHOOApPChKHMX CyOax, agMiHICTpaTHMBHHMX
cymax [1, c. 85].

Cynni y cBOIH OiAMBHOCTI € HesaneXXHMMH, HeJOTOPKaHMMHM, HiTKopsi-
IOTbCA NHILle 3aKOHOBI Ta HiKoMY He HinzeiTHi. [1poTe, rapaHT ixHBOI HeOOTOp-
KaHOCTI Ta HesalmeXHOCTI, 1 € TiEK CCHOBHOK IIPHIHMHOI, AKa CIOHYKAE CyOdiB
UHMHWTH BiIxXIUTeHHS Bl 3aKOHY, MM CAMMM CBIIOMO MOPYILYIOUH [HOTO 337114
BITacHO! BUTOMM, albke ¥ HUX BUHMKae XHOHe yABTeHHA ceosi BeskapaHOCTi. Y
JaHOMY BUIIAJIKY, BUIoJa NOMTATAE B OTPMMAaHHI BIIIOBITHOL CYMH KOILTIB 91
iHmmoro Gnara, wo Gyme ofepKaHO CYIILIO 3a NOCTAHOBIEHHA HUM 3aBilOMO
HenpaBOCyTHOTO BHMPOKY, PILIeHHsA, ¥yXBanH abo MOCTaHOBH IO PO3IMAAY BaHIMi
cpasi, Ha kopucTb ocobi, dka 11 Oyna iHilliaTopoM gaHoi “BMHaropomi” za
ABHO CBIIOMY CYAOIBCRKY NPOTHNpaBHY ASMBHICTE. ANe X ToOi, He3aKOHHO
BUPIIIIYIOUH CIIPABY Ha KOPHMCTE OMHIET 31 CTOPIH COOPY, Mpaka IPyrol cTopo-
HH, AKi rapaHToBadi KoHcTutynicto YKpainu, iokpure nopywywoTbaal [lo-
PyLISHHA Opak i ceobon MIOOMHN Ta TpoMagAHMHA BiIOyBacThcA Gesnocepen-
HbO B MOMEHT IPUAHATTS CYIOe> HellpaBOMipHOTO PillleHHA, HOPYIIYIOULM,
LM CaMMM, IpaBo 0coBK Ha CIIPABeITMBUI CYTOBUA POSINAL, & MOTIM - IMo-
PyLIeHHd MTpaB Ta cBobon, BUKIMKAHI He3aKOHHUM pillleHHAM, IO BHHIC Y-
14, nicna HalpaHHA HUM 3aKOHHOT CWIK { HaIlpHKIam, He3akoHHe ros0aeneH-
HS BOMI, N038aBIeHHd MpaBa Ha pesyIbTaTH CBOET IHTeNeKTYATbHOL i TBOPUOT
HiATBHOCTI i T.IL).

Ha xane, nogidni daxri miokyny cnyxurenis "deMigin” Ha choromHim-
Hifl eHb B YKpaiHi € HeMOOAMHOKHMMHU. | 3 KOKHMM THeM BOHM HaGHMpaloTh Bee
Sinpiroro posMaxy. Ik HacolimOK, ¥ HacemeHHH, TAKMM THHOM, (POPMYEThCs
OYMEa PO Te, IO IPaBocyqA B YKpaiHi AK Takoro He icHye, alke Ti, Ha KOro
MOKTATeHHA 0O0B'A30K FOTO 3MIFICHIOBATH BHPILIYIOTh NpeIcTaBmeHi ams
TXHBOTO POSINIANY IPaBOBi CIIOPH Ha KOPUCTE Ti€i CTOPOHM, ¥ KOro Ginblp
raMaHellb. ¥ CBOIO 4epry, Ile NOPOIAKYE BelMKY HeIoBipy OO OPraHiB BIaj,
HdepyKaBl 3araltoM LIOAO Ti TeriTHMHOT DiATbHOCTI, 1o BesnocepelHbO ABMIA-
€TBhCA YMHHMKOM HecTaGimbHOCTI B KpalHi, agke, UMM caMMM, Oep/kasa, ¥
MpedcTABTeHHI CYATI, BUCTYIAS MOPYIIHMKOM BTacHMX 3aKOHIB, SKi Ke BOHa i
rapaHTye, BUPOOIAIOUN ¥ HacelleHHA AYMKY PO Te, 10 AKIIO 3aKOH He J10-
TPHMMYETHCA BEPXOBEHCTBOM B M, TO MOr0 MOKHA MOPYLIYBATH KOKHOMY .

CuTyalid, o ckTanacd B YEpaiHi, NiOTBepmKye Te, IO B HAILLNA AepXKabi
He BIanoca 3po0HTH KOPYIIie CHpaBole HeBHIITHOK | HATTO PU3MKOBAHOIO.
PiBeHb KOPYIILl, xapakTep fi Npodeis, HeetheKTHBHICTE JiTbHOCTI IPaBOOXO-
POHHMX opraHie y <depi npoTudil KOpyNil, cXMIBHICTh 3HAYHOI IacTHHU
HacelleHHA, ¥ TOMY YHCT OepKaBHMX clyKB0BILE, 10 HellpaBOMipHIX CIIOCO-
Gie 3am0BONeHHA CBOIX NOTped CBidYaTh NP0 HaABHICTE CHCTeMM CYCIIITBHMX
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BIIHOCHH, AKa CTUMYIIOES KOPYILIAHY MOBeMiHKY. TOMY aKTyalnbHUM € CTBO-
peHHA edeKTHBHOL Ta OIEBOI CHCTeMM NpoTHAil Kopynuil, mo Micruma 6 yci
nonepelKeHHd, BMABTEHHS 1 BIOMOBIIHe pearyBaHHA Ha KOPYOLIAHI YMHHH-
KM, BHKPHITS KOPYIUIAHMX OiAHE i 3a0e3nedeHHa peanizalil IpMHINIY He-
BITBOPOTHOCTI BIIIOBIATBHOCTI 38 IX BUMHEHHS.

MixHapooHHA LOCBiN SOBOAMTE, IO BopoThda 3 KOPYILICK Mae YOIix
THIIR 33 YMOBH Il KOMIIJIEKCHOTO BHPIILIeHHs, HAaABHOCTI YiTKUX NpiopuTeTiB,
KOTH BOHA OXOITIIOE AKHAMGIMbIe chep AMITENIATHHOCTI JepAabH, BeIeThC
MOCTiRHO Ta NepeSyeac B HeHTPi yBark K BIAIH, TaK i IPpOMaIcEkocTi [2].

¥ 38'A3Ky 3 HuM y moToMy 2009 poky genyTaTi BepxosHoi Pagi YkpaiHu
Ha 4eproBOMY 3acijaHHi y HeplIoMy YMTaHHI OiMBILIICTIO TOMOCiB NPHAHATH
3AKOHOMPOEKT OO0 MOCHTeHHA BiIANOBIDANBHOCTI NPOKYPOPIB, CliT4ux Ta
CYIOiB 3a OTpMMaHHA xabapa B ocobMMBO BEMMKMX posMipax. 3aKOHONPOeKT
nepenbadae monosHeHH: cT. 368 KK Yipainu "OrpuManng xabapa” HOBLMM
nyHkrami. Tak, 3a orpuMaHH4 xaGapa Big 68 Tic. rpH., abo 10 Tie. Donapis,
3aKOHOMPOEKTOM NependavacThea Mo3tapmeHHA Boti o 15 pokie is kondricka-
ui€io MarHa, Bif, 10 THcAY Jonapie Ta Ginvlle - cygdi, TpoKypoposi abo cnig-
yoMmy NepenBadeHe DoeiuHe osBaeneHHd Bomdi. 3a OpibHi xaGapi o 3200 rpa.
aTy:KO0BLII 3alTaTATE 00 NepABIOIKeTY CyMY, AKa MepeBHiIye cyMy xabapa y
Tpu pasi, abo BynyTe nosbaeneni eomi Bid 2 mo 10 pokie [3].

BesnepeuHo, NPMAHATTA JAHOTO 3AKOHONPOEKTY CTA/IC BarOMMM IOIITOB-
xOoM NpoTHOil Kopynuil B YKpalHi, GesnocepelHbe CTOCOBHO KOPYILIIL B CyI0-
Bill cucTeMi. [TpoTe, Bapro 6 AOMATKOBO BHECTH Oedki 3MiHM OO UHMHHOIL 3aKO-
HOTaeuoi Gasy, AKi § GiNEIIOK MIpOO 3aBakalil BepIIMTeNdM IpaBocyad B
VKpaiHi 9MHUTH Ges3aKOHHA, NPHYMHOK OTO UIyTYEe Kopynuia. B npomy
HanpAMKY BapTo 0yio G 3poluTi HaCTyIHI 3axomu: 30UTHINTH BIKOBMIT LIeH3
ana cyogie Ao 30-35 pokis; sanpoBaguTH Oinbll KOPCTKI BUMOTH J0 KaHIHOa-
TiB ¥ cyOdi 3 GoKy kBamichikalliiHOT KOMicii; o0MeKHTH CYIIiBCBKY HeqoTOp-
KAHICThb, TOBONMBLIM Ha HaTaTBHMX IHOCTaBax SaTPUMATH YM 3aapellTyBaTH
cyamio Ges sromu BPY mo BuHeceHHA OOBHMHYBANBHOTO BHPOKY CYIOM, LIMM
caMMM, He HajabBIIM CyOni MOMKIMBOCTEH IIA “3aMMBaHHA" CMiTiB CBOIX 31M0-
YUHHMX JiAHE, Y4 B3aravli FOTe SHUKHeHHA Ta paf iHLIHX 3ano0LhKHMX 3axX00iB.

[MpoTiaid Kopyniil MoKe JaTH CYTTERl pesynbTaTH JTHLIe Todi, KOTH BO-
Ha BasyeThcA Ha JepkKaBHOMY 3aKOHOMABCTBI, Ha HaYKOBUX 3acalax, CUCTeM-
HOMY Higxoni Ta edeKTHBHIN I opranizauii [4].

TeHmeHIis po3BUTKY KOpPYNLIl B CYOOBIN TN BIagM HAa CHOTOTHIIMTHIN
JeHb € J0BOMi naveBHow. JaHa nmpod/ieMa TOPKa<TbCA He TUIBKM TepeH Ha-
IIOT IepKaBH, alle T paay iHmmx Kpaid. To K, y JAaHOMY BUIAIKY, MM MOXeMO
TOBOPUTH PO MacITabM, K OXOIIKE KOPYIIIid ¥ CYOORIH CHCTeMi. A TOMY,
BOHA NoTpebye CHinbHOre edpeKTMBHOTO Mgxody /A Il BUpIIIeHHsa CHIaMu
pA0y KpaiH.
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3aBilyBau Kadpempi TMBITEHHX Ta aIMiHICTPATHBHO-
OPaBOBHX OMCIUITTIH, KaHTHIAT OPUIMYHIX HAYEK, JOIEHT
yearcerntt depaxadut ynidepcunient

Srympiunix cnpaf ivent E.O. Hidopenka, Vipaina)

KPHUTEPI OITIHKH SIKOCTI HA[TAHHSI OBC
ANMIHICTPATUBHMX NTOCITYT

JIK BigOMO, MiMiLIA € OIHIEI0 3 YOTHMPBHOX CKIaOOBHX YacTHH yCi€l CHCTe-
MM KPMMiHaTBHO! IOCTULI IOpAN 3 MPOKYPaTYpPoK, CyOaMM Ta sakTadaMid
BHMKOHAHHA NokapaHb. [1pyu npoMy umcieHHi nomoxeHHA Koncrurynil Ykpal-
HH MOKPeCTIOTE BAKTHEICTE 3MIACHEHHA OPABOOXOPOHHOT TIATBHOCTI ¥
CYBOPiN BIINOBIOHOCTI OO BHMMOT YMHHOTO 3aKOHOTaBCTEA.

Ha cnymny gymky eueHux, JisTeHicTe OBC Mae cnMpaTHcad Ha MiXkHa-
POOHO-TIPABOBI Ta €BPONENChKl CTAHIAPTH NOTineficbkol poboTH, HaOYTKH
CBITOBOIC IIOVIILEFKCHKOND CIIBTOBAPHCTEA. VIIeThot BOTHOYAC PO TOCTPY IOTpe-
By BpaxyBaHHA KOPIHHMX 3MiH, IO BOOYIHMcd B YKPaTHCBKOMY COLIYMi B YMO-
Bax CHOTOOEHHI, MABUIISHH edeKTHBHOCTI Ta nybmiuHOCTI BIag, 3abesmne-
YeHHA NpiopuTery npae i ceoBof MOOMHM i TpOMaTdHMHA. JTeATMOTHBOM
TAKOTO MOX0oAy Mae CTaTH NOI0KeHHA "€BpoNeiichkore KOJeKCcy Momilench-
KOT eTnku™ "clcTeMa KpMMIHATBHO! IOCTHIN Billirpac MeBHY PoOllb ¥ 3aXHCTI
BEePXOBeHCTBa IpaBa, a MOTILiA NOBMHHEA BiIirpasaTH B Lifl CHCTeMi IPOBIOHY
pone” [1, . 14].

Hna peamizanil mocrapmeHMx 3aBlaHb CTPaTeTiMHO BazJIHMBe SHA4eHH:
Ma¢ rafyskb alMiHiCTPaTHBHOTO MpaBa YEPaiHH. 3a YMOB JeMOKPATIMIHMX 3MiH
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Y KUTTI YKPaiHCBKOTO CYCIUIBCTEA BITUMSHAHMMM BUeHMMHM 3po0IeHe BUCHO-
BOK IIPC Te, [0 A0 CYCIIMBHUX BITHOMMH, AKI CKIaganoTh NpeIMeT agMiHICcTpa-
THBHOIO [paBa, BXOIATE i Ti, Mo OPMYIOTRCA ¥ XOOi JiATBHOCTI OpraHiB BH-
KOHaB10l BIagi Ta OPraHiB MicIeBoro caMoBpAOYBAHHA, 1X MocagoBMX ocid
njone 3abesnedeHHA peadisalil Ta 3aXMCIY B aIMiHICTPaTMBHOMY IOPAIKY
npas i ceobod rpoMagaH, HATZaHHA 1M, a TAaKOXK IOPMIMYHUM ocobaM pisHOMa-
HITHMX agMiHICTpaTHMBHMX (YOpaBTiHCBKHX) OTyT [2, ¢ 71-72; 3, . 243]. Tak,
B.b. Apep’siHOB, OOIPYHTOBYIOUM HOBY AOKIPHMHAIBHY OLIHKY LIONO 3MICTY
NpeaMeTa ranysi, CTBepOkKy<: "BHMKOHAHHA OpraHaMM BHMKOHaB4Yol Blagu (ue
OIHAKOBOK MipOIO CTOCYETBCA 1 OPraHiB MiCIeBOro CaMOBPANYBAaHHA) 3HAYHOT
YacTHHM O0OB A3KIB Iepe NpHMBATHUMHM 0CODaMI OB A3aHe 3 TAKOK IOKH 110
HeTpagMUIFIHOIC A1 BiTYMSHAHOTO JOCBy PyHKILICIO JepAkasy, AK HagaHHA
agMiHicTpaTHBHMX (ab0 ympabmTiHCbKMX) Toctyr. g Hosa dyHkuis Oyma pre-
puie nependadeHa KoHnenmielo anMiHicTpaTuEHO! pedopMmu B YKpaiHi
(1998 p.), a caMi yIpaBTiHCBKI [TOCTYTH Bi3Ha4YeHi B HiN "AK mocnyru 3 Goky
OpTaHiB BUKOHABYOI BIAAM, 110 € HeoBxiTHOK YMOBOK pearlizallil npas i ceo-
Som, rpoMaIsIH — 30KpeMa, PeecTpallis, TilleHsyBaHHs, cepTudrikamia” [4, c. 28].

[MpUAHATTA YOPONOBXK OCTAHHIX POKIE HM3KM NPABOBUX aKTiB, MOIO-
HeHHA aKMx Oy CHpPAMOBAHI Ha IOMNIIeHHd 9KOCTi YIpaBliHHS, 3aMBHiA
pas DiKpecTIUIM BaXIHMBiCTE pospo0leHHd Teopii HAOAHHA YIPaBTiHCBKHX
MOCTYT Ta 1x BIPOBAIKeHHA Y MIPaKTHYHY OiATbHICTh OpPTaHie Jep:kKaBHOT BIa-
au Yipafau. [To Takix akTiB MOXKHa BiqHecTH KOHIeNIilo posBUTKY CHCTEMM
HaTaHHA aJIMiHICTPATMBHUX IIOCNIYT OpraHaMi BMKOHABUOL BIAOM, 3aTBep-
IKeHy posnopanxeHHAM Kabinery MinicTpis Ykpafau eig, 15 motoro 2006 p.
Ne 90-p. (mani - Konuenuin). Ti momoxkeHHd Bi3HAUAKOTE aOMiHiCTpaTHEHY
HOCTYTY AK pesylbTaT 3OilicHeHH:A BIATHMX MOBHOBAKEeHE YIIOBHOBaKEH MM
cy®'ekToM, IO BiONOBITHO O0 3akoHY salesneuye WOPUIMHe ofhopMIeHH
YMOB peatisalii disUHMMEI Ta IOPHMIMIHHME ocobaMi Ipas, ceoBol, i 3akoH-
HIX iHTepecik 3a 1X 3298010 (Biada A03BOMNIB (TilleHsin), cepridikaTie, MOCEi-
IUeHE, MpoBeleHHA peecTpalii Tomo) [5].

BinnmoeigHo oo nonokens KoHLennii HameXkHICTb [TOCTIYT 00 agMiHicTpa-
TMBHMX BU3HAYACTECH 3a TaKHMIM KPUTEPiAMI: TOBHOBaKeHHs alMiHicTpaTi-
BHOT'O OPTaHY ILOTO HAOAHHA MEBHOTO BHAY MOCTYT BM3HAYAETHCA 3AaKOHOM;
MOCTYTH HATAKTECA adMIHICTPaTHBHMME OPTaHaMU HITAXOM PealTisalil Blad-
HIX IOBHOBAXKEHD; MIOCTTYTH HATAKOTEC 3a 3BepPHeHHAM (pisiuHMX Ta IOpHIH-
YHMX OCIG; pesynrTaToM poSITIAY 3BepHeHHA € agMIiHICTpaTMBHHMI akI, LIO
Mac IHOuBIOYanbHMN XapakTep (MacnopT, CBIOOUTEO, MilleHsisA, O3B TOLo);
HaTaHHA IOCIYT OB A3aHe i3 3aleslleyeHHAM CTBOPEHHA YMOB I7IA peanizallii
pi3HUHMMM Ta OPUIMYHHMH OCO0aMU IpaB, CBO00, | 3aKOHHHMX iHTepeciB.

BopHouac, BpaxoByloul chenpdiky migneHocri minigii, LTT F'onocwi-
YeHKO BHCIOBTIOE ICTOTHI 11 00 pyHTOBaHI NPONOSHILT CTOCOBHO BiIMiHHOCTeH
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nyOnigHMX, YIPABTHCEKMX Ta aOMiHICTpaTUBHMX DOCTYT, @ THM CaMHM yTOU-
HIOE PO3YMIHHA CYTHOCTI yOpaBTiHCEKMX noctyr OBC. 3a pesynbraTaMu aHa-
Ti3y HABOMMTECA TaKe NOHATTA: "[lim amMiHicTpaTHMBHOIO MOCTYIOK MOMXKHA
BBAKATH CHCTeMY OpTaHIzalifHuX Jif, AKl PIMHAIOTECG OpraHaMM MyOmivHol
BlIaaK (B NedKHx BUMAIKAX i3 32CTOCYBAHHAM 3axO0MiB IPHMYCY), BPerylboBa-
HUX aIMIHICTPaTMBHMM IpaBoOM, HAIIPABIeHUX Ha CTBOPeHHHA YMOB LIOMO
3a0OBOMIEHHA ITpae, ceoBor i 3akOHHMX iHTepecie MKOMHM Ta IPOMaIdHUHA
afo WpHOMIHOT ocoll NPHBATHOTO IMpaBa 3a ix 3agBor albo 3a iHiliaTuUBOKO
opraHy nyOomiMHO! agMiHicTpallil {(Jep/KaBHOrO opraHy abo OpraHy MiCIeBoro
caMoBpdayBaHHA)Y" [6, . 127].

Mpr npomy LIL T'onocHiveHKO aKUeHTYE yBary Ha TOMY, IO MNOCTYIH,
4Ki HaTalOTECA OPraHaMi i MiOposgiTaMi BHYTPIIUHIX CIIpaB, € MyOmiaHmMi
nocnyraMi. HanGinellla yacTuHa OMx MOCIYT € aaMiHICTPaTHMBHHMMHM, TOOTO
TaKMMK, 10 BasyIoTEcd Ha Jigx Migposminis Mimili, AK cKTagoeoi YacTHHK
OBC, ki mMawTe YHpaBliHCBKMHA xapakTep, ado IpH Ix BUMHEHHI 3aCTOCOBY-
OTBCA 3axX00HM HPUMYCY, BPeryIboBaHi amMiHICTpaTUBHIM IIPaBOM Ta Hallpab-
TeHi Ha CTBOpeHHS YMOB ILIOAO 3aI0BONeHHA MpUBaTHIX ocil [7, ¢ 84]. Ockineku
HOCTYTH, IO HAJAIOTRCA OpraHamMu i MigposainaMi BHYTPILIHIX CIpaB, € CIle-
michidHMMI, BITOMYMMHM, TAKMMHM, IO 3TIACHIOIOTECA ¥ odepi BHYTpPiLIHIX
CIIPaB JepAabi, OCTINBKM IX MOKHA TaKOK HassaTH rocnyramMu OBC.

Ho osnak nocnyri OBC cmin, sigHectie 1) Ui nocnyri GesnocepelHEO
NOB'A3aHi i3 cycnminbHOMo PyHKIEIe OepskaBi ¥ odepl BHYTPIIIHIX cIpas;
2) HamaHHA MOCTIYT NMOE'A3aHe i3 3abe3lledeHHAM CTBOPeHHA YMOB 174 peali-
3allii pisMUHMMI Ta OPHIMYHUMK ocoBaMu npae, ceobOM, i 3aKOHHIX iIHTepe-
cip alo BUKOHAHHA MOKIAOeHMX HAa HUX HOPMaTHMBHUMM MPaBOBUMMK aKTaMu
oBoB'askie y cdepi BHYTpIIHIX copap Oepkapsl; 3) i MOCTYIM HATAIOThCT
HepeBakKHO 33 5BePHEHHAM MPUBATHMX (PisHTHUX i opummiHux ocib; 4) mos-
HOBaXKeHHS OpraHy (IMiLposainy) BHYTPIIIHIX clpaB MIOOO HagaHHS IeBHOTO
BHOY MOCTYTI BU3HAYACThCA 3aKOHOM; 3} Ii NOCTyIM He IIOF A3aHi i3 BIagHO-
POSIOPATY MMM HoBHOBaKeHHAMKM OBC; 6) oma oTpuMaHHS Takol ITOCTYTH
CIIOAMBAUEM FOMY HeODXITHO BUKOHATH IEBHI BHMMOTH, BUSHAYEH] 3aKOHOM.

Ha nopamenn possuTok cdepit amMiHICTpaTHBHIMX NOCTYT CHIPAMOBAHA
[MporpaMa sarposalkeHHd CUCTEMM YIIPABTiHHA AKICTIO B OpraHax BHMKOHAB-
4ol Blagu YKpalHw, zaTeepixeHa [Noctanopor KabGinety Minictpie YKpalnu
Big 11 TpaeHa 2006 p. Ne 614, Bkasanow [lporpamoro nepepnBaueHo nomin-
LIeHHA AKOCT YIPaBIiHCBKO! OiAMBHOCTI opraHis Ny OnivHOI Blagy BiINoBigHO
[0 €BPONEACEKMX 1 HALIIOHATEHIX CTaHOAPTIE. BripoBakeHHA CUCTeMI yIIpae-
TiHHA SKICTIC IOBMHHO COPUATH aJanTalil JepAaBHOTC anaparty 4o norpet
CYCMINECTBa, TIOCHIEHHIO BIUTMBY TPOMAIAHCEKOTO CYCIiTbCTBa Ha MPOLecH
BHpoOTeHHA OepXaBHOl NOMITHKM. A OCKIMBKM caMa CHCTeMa YIpPaBTiHHA
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AKicTIO Mepenfavae NOCTIMHMA BUMIP PiBHA 3a00BOTIeHH CIIOKUBAYiB, Mexa-
Hi3M AKOTO CIIPAMOBAHUF Ha [M0GYOOBY 3BOPOTHOTO 3B'A3KY Ta aHAMi3 OTpH-
MaHUX JAHMX, Heperl[ IpoLe-ciB CHCTeMM Ta IxHe NOTANELIe YIOCKOHATeH-
Hd, TO CTAaHOAPT €, 3 OOHOTC OOKY, PecypcoM JIA CaMOOLIHKM, a 3 iHILOre -
IHCTPYMEHTOM IHOTPHMKH IIPOLIECY PO3BUTKY IPOMATdaHCBKOTO CYCITBCTBA
[3. c. 185-1886].

Y HOBUX yMOBax XUTTA YKPAiHCBKOTO CYCHiTBCTEA, OHOBIEHHA 3MicTy
JepKaBHOTO YIPaBTiHHY, pecdhopMyBaHHA CHCTeMH OPraHiB OepkKaBHOI BHMKO-
HaBuOi BIIAIH BAXITHBUM 3aBTaHHAM HAYKHM alMiHiCTpaTHBHOTO MpaBa € Momna-
TbLIe BIOCKOHATeHHA PeryMioBaHHA aIMIiHICTpaTHBHUX MPOUAyp, AKi 5aKpi-
IIICIOTE 3aranbHUF NOPAIOK MO3MTHBHOL OiAMBHOCTI opradis nyGmiuHoi ai-
MiHicTpalil Mix cofor, 3 iHIIMMK yYacHUKAM YIPaBliHCBKO! DidTEHOCTI, a
TOTIOBHE - 3 TPOMAIAHAMM.

3a cyTHICTIO BKa3aHi MpolenypH BidirpaBaTUMYTh CTPHMYIOUY, OOMexy-
BalbHY pofib y Hpoleci peamizalil opraHaMi BMKOHaBYOl BIadM i opraHaMu
MICIeBOro CaMOBPAAYBAaHHA, IHIIMMHM BIAIHHMMHM CTPYKTYpaMi HaOdaHUX MOB-
HOBakKeHb, BUKTIOUAKYM X MOKIMBOCTI MAaHINYIIOBAHHA CBOIM CTaTYCOM,
3BOOAYM JIO MiHIMYMY HeOOIPYHTOBAHMM aNMiHiCTPaTHBHMA poscyd, olme-
AYIOUH HagMipHy ceoOoOy nyOnivHMX OpTaHiB i nocamosx oci0 y BUsHaueHHI
HMPUITYCTHMMOTO PeKMMY BJIacHO! Y paBTiHChKOT AismbHOCTI [8, c. 44]. Ha npax-
THLI Taki Mpouenypit GakTHUHO CIPHATHMYTE BIPOBAIKEHHIO XPOHOMETpa-
Ky CepBiCHGI YIPABTIHCBKOL TIAMBHOCTI, AKHMA BU3HAYA€THCA ¥ CTOBHHMEKAX K
TOUHHUH BUMIp TPHBANoCTi OyIE-IKMX Ipolecis [9, ¢ 740].

3aramoM, 4KIIO MU CBOTOOHI TOBOPMMO IO 3MiHY pOpMAaTy BITHOCMH
TPOMaIAHMH — JepsKasa, TO Tpeba BU3HATH, LIO NOIIMPeHHA JeMOKPaTHYHX
MePeTBOPeHb, MIBMILIEHHA CaMOCTIHHOCTI ¢y{ ekTiB anMiHicTpaTHBHOTO Npa-
Ba, AKi He MAKTE BIAIHUX [TOBHOBAKEeHb, MOMJIMBI 3a YMOB MOCKOHATIOL Opra-
HizaliiHOI JiANPHOCTI, CTBOPeHHA YiTKO BH3HaUeHHMX IpoLenyp. NpasHl Io-
BediHKM OepAaBHMx CIyKO0BLIB ¥ CTOCYHKAax 3 rpomagaHamu. [lpu npoMy
Tpeba BpaxoBYBaTH, [0 NOpAN 3 YIPaBTiHCBKMM HavanoM agMiHICTpaTHBHOTO
MpaBa MeBHOI0 MipOIo NigBHMILIYETHCA POTH FIOTo Iy GIiMHO-CepBICHOT CKTagoBol.

BeajkaeMo, IO Ui 3aBIaHHA HAMKPALMM YMHOM BUPILIYBaTHMe pOspod-
TeHHS, 3aTBePIKeHHd Ta BITPOBAIKEHHA alMiHICTPaTHBHMX pPerlaMeHTie i3
HaJaHHA OepAaBHMX MOCIYT ¥ odpepi rpoMaicekore nopagky. OCTaHHIN €
HOPMaTUBHO-IPABOBHMM aKTOM, LU0 NPUAMAETHCA KOMIETeHTHMM OpraHOM
Jep:KaBHOT BIaIK Ta BM3HAYAE: TePMiHM i NOCTIOBHICTE Oift oprany (cryx0i)
MBC; nopanok BsaeMOMil MiX MK OpraHaMM i MiAposIiTaMi Ta DOCagOBHMI
ocobaM, MOPAIOK B3acMomil 5 IHIIMMM OpraHaMM BHMKOHABIO! BAadH 11 opra-
HizaliAMYK, TOPAIOK OCKapsKeHHA A (Oe3dianbHOCTI) Ta pillleHb OpraHy BHY-
TPILIHIX cpaB {ado HOro migpo3diny, yCTaHOBH, MOCagoBHx ocid), o 3mific-
HIOBAMMCA UM IIPMAMATHCA B XOMi HalaHHA BiOIOBIIHIMX OepKABHIX IOCTYT.
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OoHMM 3 aKTyaTbHMX 3aB0aHE CYYACHIMX OPraHiB BMKOHaBUO! BIIATH 3riTHO
nonoxeHe [TporpaMi 3anpoBagkeHHA CHCTEMHM YIIPABTIHHA AKICTIO B OpraHax
BHMKOHABYO! BlIaly € MiIBMIIeHHA IKOCcTi nyGmiyHux nocnyr. Ak imomo, cuc-
TeMM YIpPaBTiHHA AKICTIO GYOYIOTHGI Ha OCHOBI KOMIIIEKCY BIOMOBITHMX MikK-
HapOOHMX cTaHdapTie cepil 15O 9000, OcraHHi 3a pyHKUiOHATBHUM NPH3HA-
YeHHAM € YHiBepcanbHUMI. BOHM 3aCTOCOBYIOTHCA Ha BCiX eTanax BHpOCHUII-
TBa MPONYKIT i HATaHHA MOCTYT MOMPHEMCTBAMI, YCTaHOBAMI Ta OpTaHiza-
HiAMM He3alTeKHO Bill ¢pOpMM BIACHOCT Ta BUOY iX TiSTEHOCTI. 3asHaueHMM
MIAHapPOOHUM CTaHOApTaM BiONOBIDaloTh HALiCHaNbHI cTaHOapTH YKpalHu,
AKMM HalaHO UMHHOCTI HakasoM JlepxkcTaHoapry YkpaiHu eig 27.06.2001 p.
Ne 317.

Ipw upoMy, HA OYMKY BUeHMX, echeKTHBHEe BUKOHAHHA 3aB0aHb, IO CTO-
ATH [eped OpTaHaMM BMKOHABYO! BIalH, NOTpedye permaMeHTYBaHHA He Tilb-
KM IpOIenypH HaOaHHA JepskaBHMX MOCTYT Ta 3OiFICHeHHA JepAKaBHX (PyH-
KIil, afle 1 OpoUefypu 3ilicHeHHd WTabHux PYyHKUIA Ta 3abesmeqdyoumx
{abo pecypcHux), ToOTO PYHKUIA, IO 3OIACHICIOTHC B XOOi BHYTPILIHBOOP-
raHizamisiHoi gisneHocTi [10, ¢ 33]).

IcroTHMM Ta O0OB A3KOBUM HaNPAMOM MIIBUILIEHHA AKOCTI HAMaHHA afl-
MIHICTPATHBHIX MOCTYT € BM3HAYEHHA KPHTepiiB OIIHKM AKOCTI HATAHHA ad-
MiHICTPaTHBHUX IOCIYT, TOOTO MOKASHMKIB, 9Ki BHM3HAUYAKTE PiBeHEb 3a00BO-
neHHA NoTped Ta iHTepeciB CIOAMBAYIB agMiHICTPaTMBHMX MOCTYT, Ipode-
CifIHICTE OiAMBPHOCTI OpraHiB, 0 HagaloTh agMiHICTpaTUBHI MOCTYTH. 30KpeMa
BUeHI NPOMOHYIOTh JLIMCHIOBATH OIIHKY AKOCTI HaTAHHA A0MiHICTpaTHE-HIX
MOCTYT Ha OCHOBI TAKMX KPUTEPIIE AK Pe3yIbTaTHBHICTh, CBOCUACHICTE, 10-
CTYIHICTb, SPYYHICTb, BiOKPUTICTb, HOBara Ao ocodu, OpodecinHicrs [11,
¢. 259]. Beaxaemo, mio ag OBC HapGinein npobreMHUMK € TMTAHHA OCTYII-
HOCTI, 3pYYHOCTI Ta BIIKPHUTOCTI HATAHHSA TOCTYT.

"NocTynHicTs" Nependadac hakTHUHY MOKITHMBICTE OCOGHM 3BEPHYTHCA 3a
OTPHMMaHHAM AIMiHICTPaTHBHO! Mocnyri. JIOCTYNHICTE BKIKYAS: HadBHICTE
indopMallii po Oprad, SKMA HaJae BIMMOBIIHI aIMiHICTPaTHBHI MOCTYTH, 1i
JOCTATHICTE (IIOBHOTY) Ta KOPeKTHICTh; PisHOMAHITHICTE Ta JOCTYITHICTE AXKe-
pen Takoi iHdopMalii, B TOMY 4T MOKIMBICTE OTPUMaHHA iHdopMaril
TenethoHOM, depes Mepeky IHTepHeT; TepuTopianbHy HabMMKeHicTb OpraHy
OO COOKMBAYIE HOCTYI; HadBHICTL CMOMYYeHE TPOMAICEKOTO TPAaHCIOPTY,
BKA3IBHMX 3HAKiB, IMiI{3HMX LUIAXIB Ta MIiCIE MapKyBaHHA OIA OPHBATHOIO
TPaHCIOPTY; MOKIHEBICTE BITEHOTO (BeslepellIKOIHOTO) OOCTYIY CHOXHBadie
NOCTYT B NPUMIllleHHA aJMiHICTPATMBHOTO OPraHy; HadBHicTE Ta Gesmnar-
HicTk BnaHKiE Ta iHIIMX hopMynIApiB, HeoBXiTHIMX O 3BepHeHHA 32 aIMiHic-
TPATHBHOK MOCTYTOK, MOKTHE CTE OTPHMMaHHA TaKiix GIaHKIB 3 BeG-cTOPiHKN
aIMiHICTPaTUBHOTO OpraHy; CIpaBelIMBHI (08IpyHTOBAHMIT) POSMIp MIIaTH
3a aIMIHICTPATUBHY MOCTYTY, AKLIO IOCTYTa IaTHa.
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Kpurepin "3pyunocTi' nepenGauac spaxysaHH4 iHTepecie i morpel cno-
AMBAUiB NOCTYT B OpraHizallil HATaHHA agMiHICTPaTHBHHMX NOCIYT. 3PYUHICTE
O3Ha1aE: MOAIHBICTE BUOOPY CIoco0y 3pepHeHHA 3a aJMIiHICTPaTMBHOK IIO-
CIyrow (ocobmcTe sBepHeHHSA, HaOCHIAHHA 3adBH IOIITOK, B TOMY 4MUCTI efe-
KTPOHHOK MOIUTCHY, 3BepPHeHHA MO TenedbOHY); BIPOBAIAeHHA MPUHLIMITY
"empHore BiKHA"; MiHIMI3aNilo KINBKOCTI IHCTAHIN, 3aMydeHMX 10 HagaHHA
aTMIiHICTPaTHBHOI IOCTYIH, BUKOPHCTAHHA (3aCTOCYBaHHA) aHKeT Ta IHILMX
CTaHIAPTH30BAHO-IOMOMAralIux opM; MaKCMManbHIA oDCAr Ta 3pYyYHICTE
74 CTIOKMBAYiB Yacy ocomBHCTOrO NPHMIOMY TPOMATAH (BM3HAYEHICTE IbOTO
Yacy Ta WOTo JOTPUMAHHA); BiICYTHICTE YepT; 3PYYHMI MOPATOK ONIATH afl-
MiHICTPaTHBHOT MIOCTYIH (AKIIO MOCTYTa IIATHA), 9Ka NOBMHHA GyTiH Bi3Ha-
UeHOR ¥ PiKCOBAHOMY PO3Mipi Ta 3a MOKIMBOCTI 3TiACHKBATHCE Gesnocepe-
HbO B IIPUMIIIIeHH OpraHy.

"BigkpuTicTs” nepenfavac HaABHICTh Ta OOCTYNHICTh HeoGxigHO! O/d
OTpHMMaHHA agMiHICTpaTHBHOI OCTYTH iHdropMalil npo; npolelypy HadaHHA
aTMIiHICTPaTHBHOI MOUIYIH, JOKYMEeHTH, AKi IMOTpiOHO MogaTH 414 oTpuMaH-
HA TIOCTYTH, 3paski 3all0OBHeHHA NOKYMeHTIE; po3Mip Ta NOPATOK OIVIAaTH afl-
MiHICTPaTHBHOT MOCTYIH; TOCAT0BMX 0Cil, BiINOBTATEHMX 3a HATAHHI aMi-
HICTPATHBHMX MOCTYT. BiIKpHTICTE BKTIOYaE: HAgBHICTE Ta 9KiCTh TOBITKOBIX
pecypeie (iHdopMaliiiHKMX IIKTIE, Be-CTOPIHKM OpraHy TOIIO); MOKIMBICTE
oTpuMaHH4 iHGopMallii TenedpOHOM Ta B eleKTPOHHIA dropMi.

BpaxoBymUn CYCHTBHY 3HAUYILICTL OpTaHisalii HaneXHOT IpOoTHLil Ko-
pynuii B cdepi nyGmivHol Bramy, okpeMi BYeHI MIKpewTIOOTh aKTYIbHICTE
zabesnedyeHHA NPO3OPOCTI HAOgaHHA aIMIHICTpAaTHMBHMX NOCTYT. 3rigHO Tiy-
MauHUX CJIOBHUKIB Ta BITHOCHC HAaTaHHA adMiHICTPaTMBHMX IOCIYT TepMiH
"npozopicT” JOLIMBHO BUKOPUCTOBYBATH ¥ KOHTeKCTI "JOCTYNHMM /1A
COPUAMAHHA, SPO3YMITUI, ACHUTL, JOXIIAMBUTL, AKMI Jerko posyMiT (30ar-
HYTH), ABHUF, HeIIPUXOBAHMIL, LIMPI, BimsepTiit” [12].

Ha gymxy H.T. 3abpoon, cuig posmeaoByBaTH "MpPo3OpicTh JepAaBHOL
nocnyri” Ta "MposopicTk HATAHHA OepX&aBHO! Nocnyri'. Axio nepiila KaTe-
ropif € 9KiCHUM MOKA3HHMKOM, KOTPHA He OB A3HUA i3 [PpollecyanbHOK Tid-
NBHICTIO MpalliBHMKa ML, TO Opyra GesnocepelHEO CTOCYETECA TPOLeny pit
peamizallil MOKTHBOCTI TPOMATAHMHA OMeKaTH TaKi MOCTYTH HINAXOM peary-
BaHHA CHIBPOBITHMKOM Ha WOro 3BepHeHHd. ATDKe, caMe L4 Hpoledypa €
IKepelloM MOXTHBHX KOPYNIITHMX pusHKie i xaBapHunrea. ToMy, ssakanoun
Ha 3HAUeHHHA MPO3OPOCTI HATAHHA OepKaBHO! NOCTYIM A sanobiraHHa Ko-
PYNUIIMHKUM DpoABaM ceped NpanisHuKie OBC, pueHMf NponoHyE DiTBHILIMTH
pieeHp ix mpodrecifinol mimroropkm wwome iHdopMyBaHHA Ta po3 ACHEHHA
rpoManaHaM binnosinHol indropMamnii mpo Ty M iHIIY NOCTYTY, a TAKKK po3-
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PoBUTH MeTONMKY CTMMYIIIOBAHHA IPOMANdH MO AKTHMBHOCTI ¥ IOCTAHOBL
HeoOxiTHUX 0714 YTOUHeHHs 3MICTY MOUIYIH 3alMTaHb Ta iHILIaTHBH ¥ crps-
MyBaHHI 3BepHeHb A0 OBC 5 mpueony HamZaHHA HMMM NOCTYT ¥ odpepi rpo-
MaOChKOTO NOpAgKY. KpiM Toro, akTyanbHOK € i NPOMOSHILA BYLHOTO PO
HeobxiIHICTh NOJanblore MONMHMONeHOrC aHamisy CHiBBTHOIIeHHA "mpo3o-
pocti” 3 npuHIMIaMu "BlIKpUTOCTI", "TOCTYIHOCTI" Ta iHIIMMH MIOTC HAmaH-
HS JepKaBHMX mocyr [13, ¢. 98-99].

AKTyanbHi BHMCHOBKH 3 05HaUeHOI Npo0neMaTHKH MICTHTh AHaATITHYHMI
3BIT LIONO KOPYIILIHHMX PH3MKIB ¥ odepax HadaHHS alMiHiCTpaTUBHIMX IO-
CNYT Ta KOHTPONBHO-HAIMATOBOT JignpHoCTi NyOniuHol agMmiHicTpallii Yikpaf-
HU, MOTOTOBMTEHUA ¥ KBiTHI 2009 poky einginom npoBreM eKOHOMIUHO! 3110-
yHHOCTI JupekTopaty 3 muTaHe cHiBpobiTHUITEa [eHepalsHOrO OMpeKTo-
paTy Ipae TKOHHK i IpaBOBMX MHUTaHb. 3a pesyikTaTaMi COLIONTOTiYHMX 00
CTiMKeHb OCHOBHUMM KOPYILIFIHMMY pH3HMKaMu ¥ cdpepi HamaHHA amMiHicT-
paTHMBHMX HOCTYT BU3HAYEHO: 3aranbHy CKIaIHICTh NPOLedypH HalaHHA afl-
MIHICTPaTHBHIX NMOCTYT, HeOOI PYHTOBAHO BelHMKl CTPOKM HAOaHHA OKpeMMX
agMIHICTpaTHBHMX NoCTyT; Opak indopManil npo nponenypy HagaHHA agMi-
HICTPATHBHMX HOCHYT; 00MeKeHUI JOCTYI 0 aAMiHICTPATHEHIX OPTaHie, 10
HaTAKTE NOCTYTH (0BMeXeHMI Yac NPHMIEOMY, depri Tolo) [14].

Bulesranani Ta iHIOi kpuTepil € mincTaBaMy O/719 BCTAHOBTEHHA cTaHOa-
PTiB 9KOCT1 HATAHHA AOMIHICTPATHBHMX ITOCTYT, ¥ TOMY YMUTL 3 YpaxyBaHHAM
CTAHOAPTIB 4KOCTI aHATOTIYHMX MOCTYT ¥ NPHMBATHOMY cekTopi. Sk 3asHadva-
I0Th HAYKOBLIL, TOMIOBHOK MeTOI0 CTaHIaPTH3allil € BCTAHOBTEHHA BUMOT, HODM,
HpaBWwl, 3aralbHUX IPUHLIMINE YM XapaKTepHCTHMK CTOCOBHO Pi3HMX BUIIB
JiAnbHOCTI abo Ti pesynbTaTie (TOOTO NpOIyKIiL, NPOLeCiB, NOCIYT) LITAXOM
pospobneHHA W NPUAHATTA JOCTYIHUX AMA KOPUCTYBadiB HOpMaTHBHUX J10-
KyMeHTIiB (cTaHIapTip). [liokpecmioeTbca, Mo BHACTOOK CTaHIApTH3alil He
HOPYLIYETHCA IPHHLIMI MOCTII0BHOCTI B po3pobIli cTaHIapTiB Ta agMiHICTpa-
THBHFHX PerTaMeHTiB HaOaHHA JepKaBHUX MOCTYT, OCKUIBKH 3a3HavYeHi JOKy-
MEHTH € B3acMOIOB ga3aHmMIL TTeplumii is Hux BKIIOYae B cele BUMOTH LIOAO
B3aeMOMIT MK hisUHMMI (FOPMIMUHMME) ocoBaMu, OTepXKyBadaMy TepXab-
HUX MOCTYT Ta OPraHaMi BHYTPILIHIX CHpPaB, AKI HaTakTh TaKi MOCTIYIH, 1 1x
Pe3yIETaTy, a APYTHI - BCTAHOBIIOE MPOLEfyPl, PesyIbTaToOM AKMX € Oepka-
BHa Iocnyra [15, ¢. 118].

MMop4an i3 sasHaYeHUM, CNi0 aKUeHTYBaTH, 110 AoTelep AOCHTE MTOLTHe-
HOIO € IyMKa Npo Gesnocepem il 38’ 930K KUTbKOCT] Ta 4KocTi gistbHocTi. [Tpo
Te, IO JIMILE 3aBIAKH 30iFICHeHHIO MeBHOT KIMbKOCTI MpaKTHYHUX 3aX00iB Bif-
GyBaroTbes AKICHI 3MiHM collianbHMx npouecie. Taka gyMka, GesnepedHo, mac
HayKOBI MACTaBH Ta NpaBo Ha iICHYBaHHA. Afe CTOCOBHO Ipob/ieM MOMiNIIeH-
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HY 4KOCTi Je|KaBHOTO YIIPABMiHHA, Ha HALI IOTHAN, Kpallle BUXOOUTH 3 Te3|
Hnpo Te, Lo JMIIe HaMlekKHa AKICTh CKIaOoBMX YIPaBTiHCBKO! FiATBHOCTI J0-
3BOTUTE MOMIMIIUTH 3aralbHy AKICTh AepkKaBHOTO YIPaBTIHHA 010 HagaHHA
aTMIiHICTpaTHBHMX MOCIYT. ToGTo JO0CATHeHHs NMOFMTHUBHMX pesynbTaTib Io-
BHMHHI 3abesneuyBaTi He KiMbKICTP HOPMATHBHFIX aKTiB, a IX AKICTE, He Kilb-
KICTB 0ci, 1o HamaloTk MOCIYTH, a 1X sAKicHa npodrecifiHa MigroToBKa TOIO.

[TigcyMoByrouH, MoAHa 3po0HTH HACTYIHI BUCHOBKM:

1. OpranisalifHO-IpaBoBi 3acagy HagaHHd OBC agMiHicTpaTHBHMX DO-
CTYT NOTPeby 0T NOTATRIIOTO POSBUTKY.

2. BaxTMBMMM UMHHMKaMM TOTINLIeHHT AK0CTi HagaHH OBC anmiHicT-
PaTMBHUMX MOCIYT € pospobneHHA OepXaBHMX CTaHIApTIB i BIpOBALKeHHA
aTMIiHICTPaTUBHIX per/laMeHTiB.

3. Bpaxoeyroun cnemmdpiky anMiHiCTpaTHBHOT OisnbHOCTI, HeoOximHO
30iACHIOBATH IOJANbLI JOCTIKeHHA NpobneMi BUpobIeHHA KpHTepilp OLiH-
KM gK0CTi HagaHHA OBC anMiHicTpaTUBHMX MOCTYT Ta iX CUCTEMHM, T, Y Meplly
Yepry, TAKHUX AK JOCTYIHICTE, 3PY4HICTh, BIIKPHTICTD, IoBara 1o ocoOu.
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LB. KyGapes

BHKIaga4 KadpedpH KpiMiHATICTIKH,

KaHIMOAT IOpMIHYHIX HAYK

( Honetgpratt iwpuduunit ot Jyzanceroeo deprabnozo
yribepcurenty Suyripinmix cnpad ineni B O. Hidopenra, Vipaina)

Q.0. BonoOyesa

JONeHT Kached pH KPHMIHATICTHRY,

KaHNMMIOAT IOPHIHYHHX HayK

( Honetgpratt iwpuduunit ot Jyzanceroeo deprabnozo
yHifepcimemy Baympiunin cnpaf ivent E.O. Hidopenka, Vipatna)

CIIPUAHHS OPTAHAMMW AISHAHHA CIIIAYOMY
TPV TIPOBEJEHHI OKPEMHMX CITIOMIMX A1

1. Aiepa BzacMomia CMTiO49OTO Ta OpraHiB NisHAHHA € HeobXiTHOI YMOBOIO
eheKTHBHOTO BHpIIIeHHA 3aBlaHb KpHMMIHA/IBHOTO CYOOYMHCTBA. OcobmiBo
e CTOCYETHOA B3aeMOOil CTIUOro 3 OHePaTHBHMMM MAPO3TinaMit OpraHie
AdisHaHHA. Bzaemomia cmiguoro Ta omepaTHMBHMX NIOPOSOitie Onpu poscaigy-
BaHHI 3MOYMHIE MoXke OyTH BU3HaUeHa AK efleMeHT OpraHizanii posciiaysaH-
Hd, IO MONATAE B Y3TOMKeHOMY BM3HAYEHHI Ta 3AICHeHH] CTimuMx i, ore-
PaTHBHO-POSIIYKOBHX Ta iHIIMX 3ax0fiB I KepiBHMLITBOM CTiTI0TO 3 METOK
edpekTHBHOTO BHMpIlIeHHA 3aBIaHbL KPMMIHATLHOTO CYIOUMHCTBA. Taka Baac-
MOOIA 30ICHIOETHCS B IeBHMX dpopMax, AKI NPHAHATO NoOinATH Ha MpoLecy-
aneHi (Mepeqbaueni KIK YxpafHu) Ta opraHisaniniHi.

2. Onmicio 3 nponecyanbHux JopM 3a3HaueHO! B3acMomil € CIPHAHHA
CITYOMY IIPH BMKOHAHHI OKpemux cmimumx mif (4.3 cr.114 KITK Ykpaiam).
BoHa nonArae B cTBOpeHHI HeOOXIOHMX YMOB 1714 NPOBedeHHA OKpeMIX Crid-
qux Oiff, a TaKOXK B 0coBuCTii ydacTi B 1 mpoeedenHi. Croimui Ail, mo morpe-
OyioTh cpHAHHA 3 OOKYy ONepaTHMBHMX NiOpo3diniB, BHM3HAYAIOTHCA BHOOM
PO3CTiAYE MOrO 3MOYMHY, CHIMYIOK CHTYALlico, MPEIMeTOM TOKa3yBaHHA, Ha-
ABHICTIO NpoTHIil 3 OoKy 3allikaBneHux oci0 Ta in.. Tak, HANpuUKIag, y cupasax
Npo BOMBCTEA, IO BYMHAKTECA IPYIOIC OCiC B yMOBax HeOUeBHIHOCTI, 3a pe-
3YIETaTAMIM AHKETYBAHHA, CIIiBPOBITHHMEM OlepaTMBHUX MiTpo3Ninis Haltuac-
Tillle CHPUAICTE MPOBeAeHHIC HACTYIHMX CHigTux Aii obmyky - 78,5 % omi-
TAHUX; OTTAOY MicId Mmonii - 64 ; iHIIKMX BUAIB Ormany - 47; BHIMKK - 46,5 10-
ruTiB - 27,5%.

3. 3MiCT KOHEKPeTHHMX 3ax0mie, IO CIPUAKTE CTAYOMY ¥ NPOBedeHHi CTi-
A4l Ail, BHsHaYacThCA XapaKTepoM caMol caiguoi gil, 1 MeTolo i Tiero cuTyalli-
€10, ¥ AKil BOHa MPoBOMMTECA. Tak, Ml 4ac ormdany Micld MOl olepaTHBHI
CHiBPOBITHMKM 30IACHIOIOTE HOTO OXOPOHY, BMIATMIOTE CTOPOHHIX 0cib, Ha-
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JAIOTE OOMOMOTY ¥ HOIIYKY CITifiB, oMMl oKpeMUX AiMdHoK. Y npolleci ob-
LIYKY M MOMe OyTH mopyueHO sabeslleueHHH: CHIOBOTO MPOHMKHEeHHA OO
opuMillleHHd, 100 OSIIYKYeThed; Besleky yuacHUKiIB oBIIyKy; HpUIMHeHHS
crpob ociG, AKi sHaxoOATHCA Ha Miclli obIIyKy, CHiMKyBaHHA MUK coboro, sOif-
CHeHHd CIOCTepeXkeHHd 3a peakiliclo OUx oci® Ha Ti, ¥ iHI Aii cmiggoro.
CnpMAHHA CTIMOMY IO Yac JOMUTY MOKe MOATaTH B HaZaHHI JONOMOTH ¥
BCTAHOBIEHH] TCHXOTOTIYHOTO KOHTAKTY 3 AONUTYBAHUM; TONOMO3 ¥ BHMKO-
PHCTaHHI BILOMOCTE, OTPHMMAHMX ONePaTHBHMM LINAXOM; 3TifiCHEHHI Herali-
HOI, OOHOYacHO! 3 JONMUTOM, MepeBipkM iHdopMalil, MO MOBIIOMIAIOTRCS;
HaTaHHI JOMOMOTH B peaTi3allil TAKTHUHMX OPMHOMIB (HalmpHKTan, HUTAXOM
"HeHaBMMCHOTO" NOBITOMIEHHA ONepaTMBHUM NPaliBHHMKOM CTiI4OoMy IeB-
HHX BITOMOCTETI).

4 BuB4YeHHA NPaKTMKH POSCTIIYBaHHA NOKa3ano (IPoBoHIOCk ¥ Clpa-
Bax PO FTOYHHHM, IO BUMHAKTECA FPYIIOK OCif B yMOBax HEOUEBHIHOCT), 110
CTigdi He 3aBA0M BinobpaxaloTh ¥ MPOTOKOTI crimdol Jil y4acTh NpaliBHMKIB
olepaTHMBHIX Higposdinie. 30KpeMa, 3 4rcIa NPoaHKeTOBaHMX CTiOdHx Biamo-
BiOHi BiIOMOCTI 3aHOCATE OO IPOTOKOTY 3aBKIM - 56%, He saexou - 34, He
BidoOpaxarTh ysarami - 14. Pasom 5 TuM, c1.85 KIIK Bumarac B nporokoni
Bymb-akof CIimuoi Oif cepell, iHIIOTO BKA3YBaTH IIocany i mpissiiile ocodH, dKa
FioTo MpoBOIIa, a TaKoAK JaHHi ocid, mo Opamu HboMY yuacTe. KoxkHa ocoGa,
o Gparla y4acTs ¥ CITOYil Aif, MOBMHHA 03HAMOMMTBECA 3 IPOTOKONOM i I1id-
nucaTi fioro. OTze, SIKIC B NPOBeNeHHI Takol, HalpHKlad, cmigdgoi gil, AK
moruT, Gpae yuacTk ONepaTHBHUMA NPAILiBHUK, a B IPOTOKOTI DOMUTY 19 o0-
CTaBMHa He Bigo0paikeHa i MPOTOKOMN 3a3Hau4eHOK ocoBol He MOmMcaHO, ¥
3axXMCTY BUHMKAIOTE MIACTaBM CTBePIPKYBATH PO HEMPUIYCTHMICTE JAHOTC
HPOTOKOMY TOMUTY AK NOKa3y BHACTIIOK NOPYILEeHH IMPOLeCcyanbHOT hopMi.
3 iHmore GoKy, ¥y NpakTHIL 9acTe BUHMKAE HeolXiOHIicTh gomuty ocib, 1o
Bpamu yyacTh ¥ IpoBeleHHi cTimuof Aif is mpuBomy TOTO, 4K BOHA HPOBOMIH-
Tack, a BIOCYTHICTE BIIMITKM B NPOTOKOMNI IO yYacTk ¥ CIOYiN Ail ornepaTHB-
HOTO MpalliBHIKa a3 HIFK He ToMac TOCTOR PHOCTI MOKA3aHHAM OCTaHHBOTO,

5. besmocepenna yvacTk cHiBpoGITHMKIE ONepaTMBHHMX Nigpo3dinie B
NPOBeTeHHI OKPeMMX CTAYMX T, 30KpeMa OTMTAdi MIcA IOl BakIMea i y
TAKTHYHOMY INaHi. Y OBOMY 3B 83Ky K HeHOMiK NpaKTHYHOI JislTbHOCTI C1ig,
3a3HAYMTH, LIC 3a pesyArTaTaMy aHKeTyBaHHA TinbKK 64% CTinurx BBaKaKTh
3a JOUINEHE CHOPUAHHA ONePAaTHUBHHMX MPalliBHUKIB MpH NPOBEIeHHI Oy
micua nogii. TuM JacoM gouineHiCTE GesnocepeHBOIC CIPUIHATTS ONepaTH-
BHIM IIpalliBHIKOM OBCTAHOBKM Miclld Mofii o8yMoOBTeHa THM, 110, 3MiACHEO-
I09M ONepaTHBHO- PO3LIYKOBY OIANBHICTE, BIH Mac y CBOEMY posNopAdKeHHI
OTpHMaHi Bil, HerMacHUX CHiBPOBITHMKIE i B Pe3yNETATI NpoBedeHHd iHIIMX
OolepaTMBHO-PO3LIYKOBHUX 3axCOiB BIAOMOCTI IIpo Ti NpollecH, IO MPOTIKAKTh
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YV KPHMMiHaIBHOMY CepelOBMILL | AKIIO cTiguum cIpuiAHATY iHdopMalio
3icTapmAe 3 iHMOK indopMaliclo JaHOTC MiCUA Homil, KpUMIHATICTHYHOI
XaPaKTePUCTHKOR BilIOBIIHOrO BMOY 3MOYMHY i CBOIM OOCBIOOM, OyOyRuM
IMOBIpHY MOIeb ITOYUHY, TO OIepaTHBHUA IIPALIIBHUK 3ICTaBIA¢ COPHIHATE
3 areHTYpPHO-ONepaTHEHOK iHdopMalicto, DodyTow B npomeci OPI. Tomy,
OyoyuM yIacHMKOM OIMAAY, BiH MOKe NPHMBEPHYTH YBary Clig4oro Oo Tux
oBcTaBMH, 110 MAIOTE iCTOTHe 3Ha4YeHHA ANA posKpuTTd 3mM0uuHy. [Tonibi
NpUKTan i edeKTHEBHOI Y4acTi B OTMANI Miclid IoT il olepaTHBHIX NpaliBHUKIR
HeMOoOTMHOKI M ¥ LITOMY, TAKKMF MiAxid, oI py HTOBYETBCA THM, IO 3 BHBIEHMX
KPHMIiHATBHMX CIpas GIisbKo 60% posKpHTO 3a ONepaTHMBHMMI TaH MM

E.A. Hecpur

npenorasaTent Kacenpel AaTMHHVCTPATHBEHOTO
npasa ¥ afMMHUCTPATHBHONM TesITeTbHOCTH,
KaHTHIAT OPUIIIecKHX HayK

(Hiypearckuit zocydapcmben bl YHubepcuren
Brympenricx dea wmerie 2.A. HQudopenro, Vipauna)

TIPABOTIPUMEHHUTENBHAA INPAKTHIKA OPTAHOB BHYTPEHHWX HEM:
BOTIPOCHI @OPMHMPOBAHM M COBEPIIEHCTBOBAHMWA

3akpemteHite B cTaTbhe 3 KOHCTHTYIMI YKpalHLL IpHOpPHTETa MIPaB i
¢BOGOT, YenoBeKa Hal CBOMMUM ODA3AHHOCTAMM C OOHOM CTOPOHHL, UM NpaBaMu
TOCYJAPCTBa — ¢ APYTOM, KOpPeHHHM o0pa3oM M3MeHAeT CUCTeMy MPMHIMIOB
B3aMMOTETCTBHS FOCYIAPCTBA M TMYHOCTH, THMKBUIMPYA STATH3M, TpPHCYLIM
COBETCKOMY aBTOPUTAPU3MY.

Bce 310 obGycmaBTHMBaeT HeOONOIMMOCTE CYIIECTBEHHHX M3MeHeHMI He
TOMBKO 3AKOHOTATeMbCTBa, HO M MpaBONpPUMEeHMTeNbHON MPaKTMKHM Kak He-
TPamMLIHMOHHOTO MCTOUHIEA MPaBa.

CnegyeT OTMeTUTE ABHO HEJOCTATOTHOCTh BHMMaHUA JaHHOMY BONPOCY
B OTedyecTBeHHOM puddeckon Hayke (H. 1. Karagmi, J1.T. MaTseesa). Cose-
TCKaA ¥ COBpeMeHHaA poccHMicKad NMpaBoBad HayKa OTMMYaeTCA HIMPOTON
oxBaTa BOIPOCa, TTYOHHON W KOMIUIEKCHOCTRIO HMcecnenosaHui (H.H. Boren-
ko, . A. Tappunos, K.M. l'apanumy, B.H Kaprawos, B.IL Peyros, A.Il. Pox-
Hoe, B.B. Tlonos, B.H TomopHuH). BMmecTe ¢ TeM, NpaeoNpuMeHUTeIBHON
NpaKTHKe OPTaHOB BHYTPeHHHX e/ U ee BIUMAHMI Ha COCTOAHME PeanM3arl Hit
HopM KoHcTuTyimm YKpauHu, BHHMMaHUA ¥OeMeHo ABHO HeTOCTaTOUHO.

Hannasa paBora cBoel HeNbIo NpecielyeT BRABHTE (PAKTOPH, BIMAIIIME
Ha opMHpOBaHNe NpaBoIpHMeHHMTeTRHOM NPaKTHKHM OpTaHOB BHYTPeHHMX
el M MCKaXarolllMe 3afdadM, MOCTaBleHHHe Teped HUMUH KoHcTuTyLmen u

363



MPOBITEMH PEROPMYBAHHSA KPMMIHAJTBHOT FOCTIALII:
YKPATHCBKMI KOHTEKCT I MDKHAPOIHWIA JOCBIA

3aKOHaMK YKpauHH, HAMeTHTE HyTH oleclledeHUA pealMzaliit IPHHLIMIA
HNPHMOPUTETa IPAB TMIHOCTH B IIPABOOXPAHMTeIBHON cdhepe.

PaceMaTpupad BOMPOCH © MecTe IOPUAMYecKOW NPAaKTHUKM B CHcTeMe
IpaBa, HeMHOTHe COTMAIlIaloTcs JazKe ¢ TAaKOW NOCTaHOBKOH Bonpoca. [Tpran-
HOIl 3TOMY BRICTYNAKT aKaOeMHUYeckHe YTBeUKIeHMA O MPWHALTEKHOCTH
MOCTCOBETCKHX CHCTeM Npapa K pPOMaHO-TePMaHCKOM MpaBOBON CeMbe, KOTO-
POM He NPUCYLI NpellefedT Kak MCTOUHHMEK Mpaba. BMecTe ¢ TeM, TakOM MOIXOM
OrpaHUUMBAeT IO3HaHMe CHCTeMH IpaBa (B 0cOBeHHOCTH ee AMHAMMYEeCKOH
4acTH}, a erc abcomoTHzALMA PUCKYeT NOBEPTHYTh IPaBoByIo HAyKy B cryrop [1].

He orpuiiad HexapakTepHOCTb IpelleeHTa ONA MOCTCOBETCKMX CHUCTEM
npapa, Hayka BolpaboTana NOHATHe HeTPaTWMIIMOHHHIX —hopManbHO-
OPHIMIeCKHX MCTOUHUKOB npaBa. [locnenHie, ofpasyd onpedeleHHYIO CHC-
TeMy, IpencTaBneHH:

1) npaeoBBIMH OOHYAAM;

2) HOpMaTUBHHMH JOTOBOPaMIL

3) HOpPMaTUBHHMH aKTaMH ODIILCTBeHHH X 00 heIMHeHM L,

4) NpaeoBON JOKTPHHON;

5) NpaBOPUMEHUTETBHOW IPaKTHKOM [2, ¢. 36-40].

B crpykType NpaBolpUMeHUTETBHON MPaKTHKM OTMeueHEL (1) mpeite-
JeHTH TOTKOBAHMA, (2) NpeleleHTH NpHMeHeHHMA Ipasa, {3) JenoBHe OOHK-
HOBeHId, (4) KOHKPeTH3MPYIOLINe CYANeHUA W NOA3aKOHHHe HOPMH, (5) py-
KOBOOALIME PashACHOHUA M T. 0. [3, ¢. 65-66]

Kax ormeuator H H. Bomnenko u A T1. PoxHOB, HeoBX0IMMOCTE HCTIONE-
30BaHMA MPaBOIPHMeHHTETBHON IPAKTHKM Kak JONONHHTETEHOIO HOPMAaTH-
BHOTO perynATopa ODIIeCTBeHHHX OTHOIICHMH BOSHUKAaeT HpPH HaTH4dMK B
MPABOBO HOPMe CYILeCTBeHHH X MIPOTHBOPRUMA MeXTy 00beKTHBHBIM 1 cy0-
BeKTUB HHM MOMeHTaMM, M3-3a HeCOBNATeHMA peanbHOro colepkaHua HOp-
MH ¢ norpeSHocTaMH 0BIIecTBeHHOTO pasBTHA [2, c. 97].

HecGxommmo npusHaTk, ITO KauecTBO co3gaBaeMHx BepxosHon Pagon
YKpaMHEL M MHBIMI CYyOBEKTaMM HOPMOTBOPUECTBa [IPABOBLIX AKTOR OCTaBIId-
eT kenaTh faydiero. Kiwuesoe BO3IENCTBHMEe Ha COCTOAHME NPaBOTIOpPAIKA
OKA3bIBaeT COCTOAHME IPABOBOM ¥PeryIMPOBAaHHOCTH SKOHOMMYECKHX OTHO-
IIEHHH, & TPHMEHUTENIBHO K OPraHaM BHYTPeHHUX Jell - X BO3TelcTBHe Ha
XO3ANCTBeHHHEe OTHOILIeHMA, IAe NpobenH MpOTHBOpedHsa NpPaBoBOTO pery-
MMpOBaHMA CTANH ARTeHUeM CHcTeMHBIM. [TpH JAHHHX 0BCTOATENECTBAX BOTI-
poc © BIMAHKMH "oInOoK" NpaBOBOrO peryIMpoBaHis Ha pocTe KOM4ecTsa U
HOBHIUeHUM "KauecTea" coBepllaeMHX IMPpaBOHApYILIeHUI (Ipekde BCero B
3KOHOMIT9eCKON M CnyxebHOT cdhepax) HagmeAkallMM o0pasoM He CTaBUTCA.

B cBA3M ¢ TeM, 4TO NpaBONPHMEHHMTRNEHAA MPAKTHKA NPeIcTaBlger co-
GO ONMHT BTACTHOTO MHIMBUIYANBHOIC pery/TMpOBaHMA OOIIeCTBeHHHX OT-
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HOLIEHUHA, KOTOPHM HOMOTHUTENEHO K HOPMaTHMBHOW CHCTeMe IPaBOBOIO
peryIupoBaHis B pafae Cyiaes ABIASTCA OCHOBOU paspellieHHs P HIeCKo-
rofema [2, ¢. 113], oHa HabMpaeT peatbHBIN BeC B CHCTEMe MCTOYHHKOB IPaBa.

CocTodHle TPaBONPHMeHHMTTEHON IPAaKTHKKM OPTaHOB BHYTPEHHUX B
3HAUMTENEHON Mepe OfycaBnMBaeTcd CHCTeMOM IOKasaTeled OlleH MBaHUA X
IeATelIFHOCTH M "PYKOBOOSILIMMM YKAzaHMAMK" BeICIIEro pykosoacTea. Cy-
LIeCTBeHHO BIMAET Ha "TeKylIyK" MpapooXpaHUTeIbHY K IPaKTHKY U paccTa-
BIAT CBOM MPUOPUTETH B CHCTeMe 3a7aY, BOTOAKeHHHX Ha MHTHIIHIO, CIie-
IUATEHHI MPOKYPOPCKHA Ham30p 3a ONePaTHBHO-POSBICKHON M CIelcTBeH-
HOT TeqTeTbHOCTEI,

Crcrema ollgHKM TK000M JeATeTbHOCTH HeoOxomMa, NpekKIe BCero, 11
ONpefeneHHa MepH ¥ CTelleHH BHIIOIHeHMA MOCTaBTeHHHX 3afad neperd 1c-
nonHuTeneM. K OCHOBHEIM 3a0auaM OPTaHOB BHYTPeHHUX I8/ OTHOCATCA:

- obecrieveHue THYHOM 0e30NMacHOCTH IPakIaH, 3alllMTa HMx Ipas U CBO-
Gon, 3aKOHHHX MHTepecos,

- IpenynpeiaeHe NpaBoHaPYILIeHU 1 X IpeceTeHue;

- oxpaHa M obecnedenue obLIeCTBeHHOTO NOPATKa;

- BHABISHME M PacKpHTHe PecTYIITeHU A, POSHCK JTULI MX COBRPLIMELITHY;

- obecnieyenye Ge3oMacHOCTH AOPOKHOTO JIBHASHUS;

- 3aMmmTa CcoOCTBeHHOCTH OT NPeCTYIMHH X MOCATATeTbCTE;

- MCTIOMHeHMe YTOMOBHEX HaKa3aH Ml M aIMHMHUCTPATHBHEIX B3H CKaHU T,

- y4acTHe B IpeqocTaBIeHuH COITMATRHON M MPaBoBO IOMOLIM TPakia-
HaM, COMeWCTBHe B Npefenax CBoel KOMIeTeHIWHM IOCYyJapcTBeHHHM Opra-
HaM, MPeONpHATHAM, YIPeKTeHHUAM W OPTaHU3alsIM, B MCIOTHEHMM BO3TO-
JKeHHH X Ha HUX 3aKOHOM ObA3aHHOCTeT [4].

VI3 BOCBMM TOCTABTeHHHX Hepel, opraHaMM BHYTpeHHMX Jel 3ajad -
$aKTHYeCKH OLeHMBaeTCA BHIOTHEHNe THIIE OOHOM-OBYX (5], uTo U mopox-
JaeT paboTy Ha NONOAMTIBHYIO CTaTHUCTHKY M "ManoYHYIe" CHCTeMY.

Hapany ¢ sakoHogaTelTbHO NOCTABIEHHHMM Iepel OpTaHAMM BHYTpeH-
HUX Jen 3agadamMy, DepuomHMyYecKH MOCTYIAKT PYKOBOMALIMEe YKasaHud co
cropoin MBI, Kadmmuua u IlpesugeHra YKpauHH, KOTOpHe CYILECTBEHHO
U3MEHSIOT CHCTeMY MPHOPUTETOB B OedTelbHOCTH MICTMINY, BHHYXKIAd ce
COTPYIOHUKOB BEIIIONHATE HeCBOWCTBEHHbIE MM 330adld BIUIOTE IO BEIXOIA 33
PaMKM HOTHOMOYMH, YCTAaHOBTIEHHHX 3aKoHOM [6, 7]. HeprinonHenue xe no-
CTeTHMX paclieHMBaeTd] Kak HeMcIoNnHeHHe CTyAeOHHX oba3aHHOCTer .

Halmopaercsa napagokcallbHag CUMTYallis, KOTfa 3aKoHOmaTels qobuea-
eTcd OMHO3HAYHOCTH TeKCTa, BHCIIHe cydeGHBIe OpTaHH rocyJApCTea 3alHTe-
pecoBaHH B olecrieueH M emlHOO0pasid MpH TOMKOBaHMI 3aKOHA, a [MPaBo-
OPUMeHUTETE (OPraHH BHYTPeHHHX Oel) CTPeMUTCd UCTIONE30BaTh ero Heol-
HO3HaYHOCTH (OMBKK, Tpolellsl M Op.) B CBOK MONE3Y, HepedKo MoaMeHAsd
CMHCT 3aKOHA CBOMM TOTKOBAHMeM |8, c. 654].
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[MonoBuele npogsneHns npodreccioHankHOl Oedopmaliiny paGoTHHMKOB
OPraHOB BHYTPeHHMX Jefl OOYCIaRTHBAKTCA MX MPaBOBHM HHMIMTHUIMOM! M
HpaBCTBeHHO-NpaBoBkiM KoHgopmusMomM”. Kak ormeuanT H.H. Bonnenko u
A.T1. PoHOB, NpaBOBON HUMMIU3M MPOABTALTCA B CTPYKTYPe NpaBoCcosHaHMA
cnegoBaTenedn 1 cylen, IpopaloTaB LMY SHaUMTeTbHOe BpeMs - Gomee gecd-
TH NeT. OH o0yCnoBIeH MOCTOAHHEM KOHTAKTOM MpasooXpaHuTenel ¢ mpe-
CTYNIHOW Cpefof, MPUTYIIIeHHeM CNocoGHOCTH OOBeKTHMBHOIC M HelpedBsa-
TOTO BOCHIPUMATHA THII, COBSPILIMBIIMX NpaBoHapylleHua. KacatenrHo onepa-
THBHBIX PaBOTHMKOR, YYaCTKOBHX WMHCIEKTOPOB M PaloTHUKOB HATPYIBHO-
HOCTORBOH CHYABEL 3TOT CPOK 3HAYMTETEHO HIGKE M BPAT JTH IPEBLICHT TPexTe-
THUA Nopor. B cBolo odepenb HPABCTBEHHO-NPABOBON KOHPOPMU3M CBOWCT-
BeHeH T. H. "MONOIEIM" ClIeIoBaTendM | CYObIM O cTakeM PpaboTH MeHee Tpex
ner u ofycnosneH ux GOA3HBK "MOTH NPOTHB Beex", NPOTHE CIIOKMBILIEACT
OpakTUKM BO M3bekaHMe He TAaTMBHHX AMA CBOeVl KapbepH IOCTeNCTBHIL,
aBTOPHMTAPHHM CTH/IEM PYKOBOOCTBa [2, ¢. 88-89].

CnegyeT OTMeTHTEH, UTO MPAaBOBOM HUIMTH3M ecTh CAefdcTBHe NafgeHHs
¥POBHA DpodeccHOHATPHOTO ITPABOBOTC CO3HAHMA HIDKE ¥POBHA 0DBIeHHOTO
€ BHXOIOM 3a paMKM Ipasa. Eue @®. Huiime otMeuarn, 4To MpaBMIbHO TefCT-
BOBATh MOXHO JIMILL IPH NPaBMIbHOM MBIIUTeHHM [9, 1 458]. TMoctenami
HOABNAETCd B BHCOKOM YPOBHE KOPPYMITMPOBAaHHOCTH I PaBOOXPaHUTEN e, UX
HI2KOM HpodpeccHOHATHIME, JacThIX CTyYagx HapyIleH s IIpaB Yenoeeka [10].

C TOYKHM 3peHHd METOOONOTHIM, IIPOIECT JOCTHASHMA Melll TOTKOBaHMS
npedcrapiAeT coSom JOTMICKUI a/lTOPHTM, B PaMKax KOTOPOro MPOMCXOIHT
nocrnegoBaTe/TbHasd CMeHa OMHUX MHCIMTeNIbHHX ONepalui JpyTUMH B IO
pAdKe "TpaMMaTHYeCKoe TOIKOBaHUe — JIOTIIeCKoe TOMKOBaHHe — CHCTeMHoe
TOIKOBaHMe - Teleooruieckoe {IleleBoe} TOMKOBaHMe — UCTOPUKO-TIOMUTH-
teckoe TomkoaHue" [11, ¢ 14] ¢ McHONMB3OBAHMEM HPHM 3TOM CHEIHMATHHO-
O PUIIYecKUX TIPHeMOB i CPelCcTE IOPHIMIeCKO! repMeHeBTHKH. TTHIlIb JaH-
HasA MocIedoBaTebHOCT ONepPaLMil obecreTnBaeT aoeKBaTHOCTE BOCIPUATHA
3aKoHa. CIeKyIALMKM Ha JAaHHOM MpoLecce BRISHBAKT K KM3HM TAKHe BHIbI
TOTKOBAHMA NIPABa KaK OTPaHUYHTeNBHOe MIH pacTIpOCTPAHKUTeNBHOE, TO3BO-
NAKIIME He YACHUTE MCTHHHBIA CMECT 3aKOHA, a ONPaBIaTh BRITOTHYK KOp-
HOPaTHEHYIO TIO3HITHIO, TOTKPENUB ee "HCTHHHHM" CMBICTIOM 3aKOHA.

1 [IpaBoRoii HUTWIHEM — YCTOMIHEOR M PACHPOCTPAHEHHOE ¥ MPAKTHISCKIY paGoTHHMEOR
npeHelpeATeTEHOe OTHOIIEHME K Ipasy B GropMe HeNp3HAHMA OPHOPHTETA IIPAB 1 CBOGOT
JTMTHOCTH, 3 TAKKE TPAEL H 3aROHHOCTH B KaTeCTE BRICHIHX MOPATHHO- ITHISCKHY IeHHOCTET.

* HpabcTReHHO-TIPABOBOT KOHQOPMIM XAPAKTEPHAYETCS MACCOBBIM, OCOSHAHEEHM H He-
EPHTWIHEIM OACCHBHEIM TPHMHATHEM CYVHIECTBYIOIIETO DOPAORA, OTCYTCTEMEM ATEKBATHOM
OLEHKH OPaBoBHX IPHHINAIOE, HeHHOCTEN TPaka 1 MOPATH.
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HMexons ms Toro, 4To Bepx Mepapxuueckol JTeCTHUIH ¥POBHEN IPaBoBO-
r'0 CO3HAHMA 3aHUMaeT JOKTPHHANTbHOE (HAyYHOe) NpaBOoCOSHAHMe, — Le/leco-
obpasHO NpedoCTaBUTh MPHOPHTET TOKTPUHATBEHOMY (HayYHOMY) TONKOBa-
HUIO Iepel MpaBoNpHMeHHTeTbHHM, a B yue0HHe NporpaMMbl NOATOTOBKHM,
MepellOiTOTOBKM | MOBHIMeHMS KBanidHKallMi paGOTHHMKOR OpPTaHOB BHYT-
PeHHUX el B KauecTBe ODA3aTeBHOTO BBECTM KYPC HayqHOIO TONKOBAHFA
JIelCTBYIILIEro 3aKOHOIATETbCTBRA.

Kpome Brero mpovero, Hamuio MHad npobieMa - npodeccoHansHad
HeTOAroTOBNeHHOCTE  CYOBeKTOB HOPMOTBOPYECTBa LeHTpalbHEIX OpPraHoB
UCITOMHUTENEHOW M 3aKOHONATETBHOM BIacTH, IPoKypaTypH. Bompoc ctout o
HayuHOW ODOCHOBAHHOCTHM CUCTEMH OLEHKM palOTH NpaBooXpaHUTeNbHHX
OpraHos, cofNnwNeHnd NTPUMHLNIA BePXOBeHCTRA IPaB YerloBeKa Hajl ero obd-
3aHHOCTAMM M IpaBaM¥ I'OCOPraHOB, CHMCTeMHOM HelPOTHBOPeUHBOCTH M IO
CIefoBATETEHO- e pa PXHYecKO pealllzalliii HOPM 3aKOHONMATENECTBA, IIPaBo-
BOM MOOTOTOBNEHHOCTH PYKOBOTUTENef NP W3TaHMM PACIOpPAAKeHU, no-
ITPaHUYHEX C HApYIIeHWeM OeRCTBYIOLIETO 3aKOHOOATeNbCTBa, KakK HpH HIX
oTHaye, Tak M MpPH MCTTOTHEeH I,

TToHATHO, 4TO pedb MAET He TONBKO O HeKOMIIETeHTHOCTH, HO M © De30T-
BETCTBEHHOCTHM - M3 Yero clefyeT HelecoodpasHOCTE YCTAHOBITEHMA OTBETCT-
BEHHOCTH TOCYIAPCTBRHHHX CIYKaLlMX 38 NPHMHATHE pellieHU it HOPMaTUBHO-
ro M CMelIAHHOTO XapaKTepa BIeKyIliie MITH MOTYILIHe MOBTeUl (TIPpAMO 1TH
OINOCPedOBAaHO) HAPYILRHMA KOHCTHTYIIMOHHOTO NPaBONOpAdKa M IPUOpUTe-
Ta npae rpaxgad. [TonobHele marn noseotdar ofecnedTs PealbHYK) peali-
salM© HOPM abzana 1 gacry 1 cr. 10 3akoHa YkpauHel "0 rocynapcTBeHHO
cnyxbe" ("cobmiogenne KoHCTMTYIMM M MHEIX AKTOB 3aKOHOOATENLCTBA
YkpauHb" 11 COOTBETCTBEHHO "He[ONYIIeHWe HapyILIeHHA Mpas 1 ceofon de-
noBeKa ¥ rpaxmanmHa”) [12].

B o0 CBA3M BOSHMKAET ellle ONMH COBCeM He HMPa3sTHHI BOIPoC - Mode-
MY I 3AHATHA TOTKHOCTH "TOCYIAapCTBeHHOTC perucTparopa’ IpeTbapiaeT-
cg pan TpeBopaHMIT: BHdANee (fopiamyeckoe) obpasoBaHMe, cTak paloTH,
CTaKMPOBKA, COava CNelMaJbHOIO 2K3aMeHa, HAaIMIMe PeKOMeHTALMA KBa-
THPHKAIMOHHON KOMMCCHM WIIM COOTBETCTBYIOLILErO CBMIeTenbCTRa [13, 14,
15]. Ang nuua, saHMMaIoLIEro TO/LKHOCTE CBA3aHHY K ITOOTOTOBKON W IPHATH-
eM HOPMaTUBHO-NPAaBOBHX aKTOB, NOMODHOTO poda ClelHaTbHHe Tpe(oBaHMA
He ycTaHOBTeHHL [Tpi BoeM 3TOM OH OPUMHUMAET aKTHL, OTTHYAKIIHECS YHIH-
BEPCATIBHOCTBIY, PAacCUMTaHHEE Ha MHOTOKpAaTHOe IpHMeHeHMe, OeWCTBYIO-
L€ Ha MHOTHX JTHIL M IIp.

Bce 3TO pacKpriBaeT 3HauYeHMe MPaBOIPHMeHHTNHHOM NPAaKTUKY OpTa-
HOB BHYTPeHHHMX Oel B CHCTeMe MMPaBOBOTO peryIipoBaHMA OBLIeCcTBeHHBIX
OTHOILIEHMI, ONpedenaeT Je30PraHu3yIIie ee PaKTOpe M HaMedaeT MyTH
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MHUHMMK3AIHKM MX TAETBOPHOTO BOZIEHCTEMA. YCTpaHeHHe (MHMHMMM3allMI)
MOCTeTHHX ACTAHO GNaroTEOpHTeIbHO CKa3aThCA He TOTBKO Ha COCTOAHMM
MPaBOI pUMEHUTETEHON MpPakKTHKK OpPTaHOB BHYTPeHHMX JIefl, HO M CaMoti
CHCTeMB! MPABOTC peryaMpoBaHuA o0MIeCTBeHHHEX OTHOIISHMFA B IPaBooxpa-
HUTeTBHOM cihepe.
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C.B. Opepuyk

3aBidyBad KadpeApH 3ara/TEHOIPABOBIX TA TATy3eBH X THMCLIMILTH,
KaHIMOAT IOpMIHYHIX HAYK

(Pignencornt incnvnnmm Kuibcokozo yribepeumemy npada HAH Vipainu)

HOBI IMEPCTIEKTUBU CYOY NMPUCSKHUX B YKPATHI

PoBovoro rpynoro Minicreperea ocTuiii, cnimeHo 3 HanjioHaneHOR KO-
Mici€ro 31 3MIIHeHHA OeMOKpaTii Ta yTeepl/KeHH:A BepXOBeHCTEA Ilpasa IpH
IMpesmmenTori YKpaiHu, 3alpoloOHOBAHUA ONA MPOMAACEKOro OGTOBOpPeHHS
npoekT Hosoro KpuminanbHoro npounecyanbHoro Kogekcy YipailHu. Ilpoekr
MICTHTE HM3KY KOHLENTYalbHMX HOBeNl 4Ki NoTpebyoTs SOKIAIHOrO OOCTi-
IKeHHd, 30KpeMa, KpHMiHallbHe MPOBAKeHHA Y CyIOi DPUCKHMX (Iapar-
padp 4 rnaen 27 npoexry KIIK). Hespaxkaloun Ha GaratopivyHi goctifkeHH:
npobneM cyAy IPUCLKHKX, TedAki TOKTPUHATEHI 3acall HOT0 OigTEHOCTI Bl-
KIMKAIOTh CYIepedKi ¥ HaYKOBIil JiTepaTypi. HeposyMinng cyTi cyny npucd-
JKHMX, TOTO MOSHTHBHOTO BIUIMBY, 304THOrO BMKOHATH PoNb "acmipuHy” mig
HaUiCHATLHOIQ MPaBOCy I, MPH3BENO A0 BIOCTPOUeHHA FIOTO BIIPOBATKeHH,
HesBaKAKUM HA 3aKiHUeHHA TepMiHY NepexifHux NOMoxeHbs KoHCTHTYLI
YKpalHu.

MeTol HaioHaTBHO! IIPABOBOT HaYKK Mae CTaTl BMpOOIeHHA sarank-
HMX, HeCyIepewIHBHX PeKOMeHOALif 111 3aKOoHOTBOPol AiATRHOCTI i3 Bpa-
XyBaHHAM CBITOBOTO TOCBiLY, AKi § MOSBOMMIM MAaKCHMAalIBHO pealisyBaTi
HOSMTUBHI CTOPOHM IHCTHTYTY CYOY IPHCAKHHX.

MMpote, Hacammiepen NOTPIGHO BUPILUIMTH NWTAHHA MOPAOKY BIPOBA-
IKeHHd cyny npucestxHux. Hocein Pocifcskoi denepalii ceimauTe npo Heol-
XITHICTE OOHOYACHOTC, a He MOeTANHOre OPMYBaHHs ILMX CYOIB Ha BCil Te-
PHTOPIl TepXaBl, 3 MeTOK 3abesNeueHHA NPHMHIMIY PIBHOCTI TPOMAIdH Ile-
pen 3aKOHOM i CyooM, He3anekHO Bl MiCIA NMPOKUBAHHA YM BYMHeHHA 3710
uiHy. OSIPYHTYBaHHAM TaKOl IOsMLIT cyrye [NocraHosa KoHeruTyHiliHoro
cyay PP ein, 02 noTtore 1999 p. Ne 3-11 B AKif 3a3HAa4a€THCA, LIO 3TITHO 31 cTaT-
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Tero 19 Koneruryuii Pociticbkofl defepartifl - sei piBHi Iepel, 3akKOHOM i CyIoM
{uacTiHa 1); JepaBa rapaHTy< PiBHICTE Npak i ceobon, MIoaMHYN | TpoMagaH-
Ha He3aleKHO Bifl CTATi, pacl, HAIIOHATEHOCTI, MOBHM, MOXOMKeHHS, MaHHOBO-
o I IOCATOBOTO CTAHOBMILIA, MICIA MPOKUBAHHA, CTABMIeHHA OO peririi, mepe-
KOHaHb, IPHHANEKHOCTI IO CYCHinbHIX 00 €HAHE, a TAKOXK iHIIMX o0cTaBHH
{uacTuna 2}, OTXe, NpaBo HAa PO3IMAT COPABM CYyAOM 3@ YYacTIe DPUCTAHMX
sacigaTenie y BMMangkax, NepedBadeHux crarTeld 20 (dacTHa 2) KoHCTHTYIII
Pociticekol denepanii, Mae SyTn 3alesnedyeHo Ha piBHUX HidcTaBax i B piBHil
Mipi BCiM OOBMHYBaYeHHMM, He3aleAKHO BT MICIA CKOSHHA 3MOYMHY, BCTaHOB-
neHoi dredepaTbHMM 3aKOHOM TepUTOPiabHO! Ta iHINGI MICYOHOCTI TaKMX
CMpas Ta iHmmx nogibHoro pogy oGcTaBHH.

[HIIMM aKTyanbHUM NHTaHHAM 3aTMINACTECA BU3HAUYeHHA BMMOT 10 Ka-
HOMOATIB ¥ IPHUCAKHI, 3a3HaUeH] CTAaTTAMM 66 i 69 3akony Ykpatan “Tlpo cy-
moycerpinn Yipaian'. Tak, sa npodeciliHOR O3HAKOK He MOXYTh OyTH npHcd-
AHMMM OeryTaTH ycix pieHiB, unenu KaGinery MinicTpie Vkpalnu, cyani,
HNpPOKypPopH, JepAaBHl clyACOBILI anapaTy Cy[diB, NpalliBHMKK OpTaHiB BHyT-
pilHiX cOpaB Ta IHIIMX OpABOOXCPOHHMX OpraHib, aiBOKaTH, HOTApiycH.
Bpaxosyioun CBITOBMI JOCBIT, JOUIMBHO, Ha Haly OyMKY, POSLIMPWTH LIl
Nepelik i BeTaHOBMTH 3a00POHY 10 y4acTi ¥ 4KOCTi MPUCHKHUX B3arati Beix
JHUIITOMOBAHHMX OPHCTIB, a4 TAKOXK CBAMICHHOCTYKUTETIB, KepiBHMKIB OpPTaHie
BHMKOHABYCI BIaTH Ta MICLIeBOTC CAMOBPAIYBaHHA, MIKapiB, BiFICBKOBOCTYAKDO-
BILiB (KPiM BiffCBKOBHMX CyIiE). Bapro Takox 3acTOCYBaTH BiKOBUM LeH3 He
TiTBKM MIOT0 MiHIMATEHO DONYCTHMMOrO BiKy KaHAMOaTa (30 pokiB), a W Mak-
CHMANMBHOTO, BCTAHOBMBILIM HOTO 3a aHATOTEK) 3 BIKOM 3BIMBHeHHA CyAOL 3
nocagH y 65 pokis.

3acnyrosye yBaru HaliOHaIBHMFA JOCB], POpPMYBaHHA CyOy MPHCIAKHMX.
Tax, Hanmpuknag, srigHe cT. 84 "Yupexgenmsa cyOeOHHX YCTaHOBIEHMA"
1864 poky, 3a0OpOHATOCE BKTKYATH A0 3aTaTbHMX CIMCKIB MPHCTKHNX 3adi-
JATeNie: WIeHiB CYIOBMX MiCIlb, TUTBHIMYHMX MUPOBMX CYIUIiB, Obep-ceKpeTapis i
CeKpeTapiB CYOOBHX MICIb, CYOOBUX IIPHCTaBIB, HOTapiycis, oci® npoKypopch-
KOTO HaIfALy HOpH CYJIOBHX MICIAX, Bille-TyOepHaTOpIB, YMHOBHUKIE, AK 3a-
HMAalOTh NOcagl cKapOHUKIE Ta YMHOBHMKIB Honilii. Bapro BimsHauuTi, 10
NUTaHHA NigGopy i Ai9NBHOCTI KOPIYCY NPHOTKHKMX HabaraTto Kpallle Ipody-
MaHi B 3aKOHOHABYMX aKTax cymosoi pedopmit 1864 poky, HLK ¥ cyuacHOMY
3aKOHOOABCTEL YEpainm. B ApCTpil BITNOBIOHO A0 3aKOHY IIPO peecTp NpHCi-
AHrx i medpdperiie 1946 poKy BUKTIOUACTHCA i3 COMCKIB YIeHH YAy, alBoka-
TH, CBAILIEHHOCIIYKUTeNi, a TAKOXK MOXKYTh BUBINBEHATHCA OCOOM CTapili
60 pokie, Mikapi, arTeKapi, JAHTHCTH, KXiHKHM 3 MATOTITHIMM OiTeMU i Ti, XTO
Hpaloe 3a TPYIOBHMMH YTOOaMH I ATk OHIB Ha TIAKISHbD.

Otxe, npabina oBOPY IPoOMaTAH OIIA YUACTi B CY/AI 9K IPUCTKHUX, M0-
TpeO¥IOTh CYTTEBOTC AONPaLloBaHHA 3 MeTOK BUKTIOUeHHA oci0, AKi He 30aTHI
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BMKOHYBATH Liell IMOUecHHMI 00OB'A30K TPOMaldHMHA, a TaKOK THX ocif,
Of EKTHMBHICTD SAKUX 3a5TaNeridb 37aTHa BHMIJTMKATH CYMHIBM. [TpaBMTBHMI
ninBip NpUoTKHMX Mac 2abesneunTit hopMyBaHHA "cyOy HapoOHOI cripasel-
TuBOCTI", AK cyny "piBHMX Hag piBHMMI".

[Mpaso ocobu Ha cy NPHMCTKHUX Mae cBoE GesllocepeHe 3aKpilllleHHs Ha
KOHCTMTYLIIHOMY piBHI ¥ OaraTbox KpalHax, 3o0kpema, B Koncruryil CLIA. 3ri-
JHO MocTo! HopaBki 1791 poky y Bcix BUIAAKAX KAPHOTO MepecililyBaHHA,
3BMHYBAYeHHA Ma€ IIPaBo Ha CKOPHMA i TPUITOIHUEA ¢yl $e3cTOPOHHIX NpHed-
AHMX TOTO LITATY W OKPYIY, Je CKOEHO 3MOUYUH, IPUIOMY Lel OKPYT IOBHMHeH
GyTu 3a30aneriis BMSHAUYLHIIT 3aKOHOM. BpaxOBYIOUM BaXTHBICTE 3a3HAYSHIX
MonoXeHb 014 peanizalii npas i ceobod rpoMalaHMHa, BEAKAEMO JOLITbHHMM
3AKPIIMTH Opaso oco0u Ha cyd NpuckHuX i B KoHeTuTyLii YKpainm.

[MosuTHBHMM KpokoM y sanponoHosaHoMy npoekTi KIIK € ckacypaHHa
iHCTUTYTY MOBepHEHHS CIIPABH IPOKYpopy abo Ha JoOaTKOBe Po3CililyBaHHA,
AKUF 33 CBOEIO CYTTIO 3HAXOOUTBCA ¥ IPOTHPIYI AK 3 JeMOKPaTHIHMMH 3aca-
JaM¥ DpaBocydad, Tak i 3 CaMoIo igecio cyay NpHCLKHIX. BeakaeMo, mo Jio-
4a B YKpaiHi NpakTHKa NOBepHeHHd CNIPAB Ha NOOATKOBe POsCTiIYBAHHA Mag
HeTaTHMBHMFA BIITWE HA AKICTh NPOBENeHHA PO3CINYBaHHA IMOYMHIB Ta po3-
A0y KPUMiHATEHHX COPAB B CYOL, OCKITBKM BHUCTYIAE B AKOCTI CTPaxoBOTO
BapiaHTy OnA NoTaHo NpoBeneHol cnigdol poSoTi. BioMina mporo iHCTHUTYTY
Gyme MaTu Mepill 3a Boe MOSMTHMBHMA THCHMILTIHYIOUYMEA BIUTHE Ha IpPelcTaB-
HHKIB ML Ta IPOKYPaTy PH, a TAaKOK N030aBUTh Y, "IOpHMX BHXCOiB”.

IMpoekror KIK nepenfavacTbea HasBUYaiHe oBOMekeHe 3aCTOCYBaHHS
cyny npucakHux B YKpaidi. [TponoHyeTECA 3acTOCYBATH TTMILe OIHY O3HaKy
BHM3HAYeHHA MACYOHOCTI - Mipy MaKCHMMalnbHOTO NOKapaHHA. 3rigHo 4. 3
cT. 403 mpoekty KITK, npaeocynnd cyaoM OpHCAHMX 3IIHCHIOETE Y KPHMi-
Ha/IbBHHMX NPOBAJAeHHAX LIONO STOYMHIB, 33 AKI NepenfadeHe AoBiuHe mo3ba-
BlleHHd BoMi. Ha myMky aBropa, KOO NINCYAHUX CYOY IPUCAKHUX CIPAB il
POSIIMPUTH | BEIKOYUTH OC HBOTO CIIPABHM NpPo oCoOMMBO TAXKKI 3IOUMHM, 34
4K nepenBayeHo MOKapaHHA ¥ BHOi Moz0aBleHHd BOMTI Ha CTPOK MOHAM, TeCITh
pokiB (4. 5 ¢T. 12 KK Yrpaitm). Li snoumHm He CTAHOBAATD BeMTHUKOIL KITBKOCTI i
X PO, CYI0M MPUCHKHIX 33 KITOMOTAHHAM 08BHHYBAaUeHOTro He 0GTAKNTE
cyon. Take pillleHHd DOSBONHTE 3ade3NeunTH JeMOKPAaTHUHICTE NPaBOCYOd,
JOCTYNHICTE C¥AYy NPUCHKHMX 473 Ginbinoro kona ociC Ta HagacTh M J100aT-
KOBi TrapaHTil MpaBocyIad.

CrhipHMM NMUTAHHAM € 3alponoHOBAHMA B 4. 2 ¢T. 403 npoexty KIIK
YipaiHu ckian cyay NPUCDKHMX: OOMH TONoByIouMi mpodeciiaum cynud i
KOTerid i3 ceM M NpHCKHMX. BIIMiTHMO, IO CBITOBIA 3aKOHOOABY MM ITPaKTHII
BiOMa pi3Ha KiNbKiCTh NPMCKHUX B CKTadi Konerii: 6, 12, 15, 23. Ha Hawy
JAYMKY, 3 METOIO MITBHIIIeHHA 06 EKTHMBHOCTI 1 epeKTHBHOCTI CYAY IPHMCKHMX,
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ATl 3yMMHMTHCE Ha POSIIMPEHOMY CKTai Ky i, AKe CKladaeThed 3 12 npued-
&mrx. LU mogent sxe Oyna sunpo0yeaHa Ha 3eM/IAX YKpalHH ICIA cyaosol
pedbopuit 1864 poky i HoBena CBOI KMTTEHIATHICTE, CaMe OO Hel TIOBePHYTIOCE
i 3axoHomaecTBO cyvacHol Pocil {cT. 30 KIIK Pd). XpucruaHcbka MeHTanb-
HiCTh, AKa € MaHIBHOK Ha TepeHax YKpafHK, caMe 3 KinbKicTio ofpaHix 3 OBa-
HamuATH JO0pOYeCHHMX OCIO Ta OTHMM IMOCBAYeHMM Yy 3HAHHA, NIICBIIOMO
TIOB' A3y€ OCHOBHY O3HAKY MPaBOCYIOA — CIIpaBe/lTHEiCTS.

3acnyrosye yBaru BHpillleHHs B poekTi KITK nuranss sinbopy npucd-
KHHX (cT. 411). B ocHoBY L€l mpollenypu NoKlIageHo KepebKyBaHHA, a He
HOCTiTOBHMA BilBi IPUCKHMX MpedcTaBHMKAMK O0BHMHYBaueHHS i 3aXHCTY,
HpOTe 3aMMILKBIIN 33 HUMKM JOCHTh IIMPOKe Npabo eiapony. [TuraHHa MoTu-
BiB BiIBOIY 3ANMIIIEHO BITKPHTHM.

Crarreto 412 [1poekTy nepenfadeHa MOAKITHBICTE POSIYCKY Komeril npu-
CKHMX, fIKa HallpaeleHa Ha ¢hopMyBaHHS HalGimein of ekTHBHOTO CKIany
cyny. Tak, KokeH 3 yYaCHMKIB CYIOBOTO POSITIANY Mae NpaBe Ha NpHMBeIeHHA
NPUCKHMX AC IPUCATH, 3pOOHBLIM MOTUBCBAHY 3adBY IIPO Te, LIO BHACTIIOK
ocoBnuBocTel KPUMiHATEHOTO MPORAIKeHHA Ui iHIIMX IPUYHH, CKIaf, Kole-
Tl IPHCAKHUX ¥ LIMOMY MOKe BMABMTHCA HE3OATHMM ¥XBaTUTH O €KTHBHHIA
BepOMKT. TTicng BHCTYXOBYBaHHA AYMOK CTOPiH 3 NpHMBOLY 3po0neHol 3adBi,
TOMOBYIOUHMFA CBOCI0 YXBATOK, AKa MOCTAHOBIACTLCA B Hapandifl KiMHaTI, Bid-
XulAge abo 3a0OBONBHAES T, POBIYCKAE KOMErilo MPUCKHNX Ta 30iACHIOE 0
BropHuN BiAGip npucaxnmx. [lpore, ITpoekT He permaMeHTye cHTyalil, 3a
AKOT 3a3HAaYeHi IPUUMHK GYIyTE BUABIEH] B IPOLeci posrialy KpHMiHATbHO!
CIIpaBy.

IMpecexr KIIK Vkpainu nepegbadac KTackuHy 074 CyOy NPHMCAAHMX
NPOLENYPY CYIOBOTO POSTIEY CIIPaBH (CT. 415). 3okpeMa, CYIOBUM OIS ¥
Cydi NPHMCIKHMX OIFICHIOETRCA 3OHO i3 3araabHMMM IIpaBiIaMi CygoBOro
posrany, nepenBauenmmm KomekeoM, 3 ypaxyBaHHAM OCOGTHMBOCTENR TaKoro
CcyIouMHCTEA. [IMTaHHA Mpo OOMYCTUMICTD BITOMOCTeN | BUKTIOUeHHA BigoMo-
CTel, OTPMMaHHX He3aKOHHMM IIUTAXOM, 3 Mepeliky JOKAsie, K MAT4rakTh
JOCTIIKeHHIO, BUPILIYIOTECA TOMOBYIOTHM Ha MiOcTaBi KIOMoTaHb CTOPIH 1H 3
BMaCHO! iHIIATHBM 3a YMOBHM, IO MPHCYTHI ¥ 34T CYIO0BOTO 3acilaHHA ITPH-
CSKHI He UYKOTE CTOPIH i ronosyodoro. SKio noctigxeHHA Bxe BiOSynocs,
TONMOBYIOUHF 30008 I3aHMI NOBITOMUTH NPHCIKHUM, 11O BOHM He MOXYTh
GpaTu ix 1o yearu. Y pasi BIMBHAHHA CYIOM JONYCTHMOCTI BiTOMOCTEN YacTKO-
BC abo OnA meBHOI MeTH, TOMIOBYIOYHH 30008 A3aHu A 3a0e30e HTH J0CTiKeH-
HS JHIIe TONYCTHMMOL YacTHMHH BiTOMOCTeR i JaTH NPUCTKHUM HacTaHOBM
IIOTO TOr, Ha AOBENeHHA AKOI OOCTaBUHM BOHM MCOKYTE OpaTH HeBHHIA TOKa3
mo yeari. BigomocTi, AKi eusHaHi, aBo MOXyTe ByTH BHM3HAHI TOMOBYIOUMM
HeJOMyCTUMMMHM, He MOKYTh POSKPUBATUCA HPHMCAKHMM 3 JOMOMOTOI0 BH-
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CHOBKY ekclepTa. 3asHaueHi MONOKeHHd He CYIepedaThb 3aralbHOBMSHAHMM ¥
CBITOBIFl IPaKTHILI HOpMaM, LIO BHM3HAYAKTE MOPATOK POSITIALY CIIPAB CYOOM
MPUCTAHMX.

HeconosnayHmM € BUpIIIEHHA BasKTHUBOI MPOOIeMH 3MICTY CHMTYBaTb-
HOro nucta. 3rigHo 4. 3 ¢r. 416 npoekry KINK [IO000 KOXHOTO KPUMiHATEHOTO
NpaBONOPYLIeHHA, ¥ BUMHEHHI AKOro o0BHMHYBauyeThca ocoba, B ONMTYBANTD-
HOMY JIMCTi CTABIATBCS MMTaHHS:

1) 414 JOBEOeHO, IO MTOAId CTATACH;

2) 1 OoBedeHo, IO NOTiA cTanaca BHACTITOK OiAHHA 0OBMHYBa1yBaHOTO;

3) i BHMHYBaTHA OOBMHYBAUYBAaHMIA ¥ BUMHEHHI LBOTO KPUMiHAIBHOTO
NpPaBONOPYLIeHHA.

HaBeneni miraHHd € cTaHOIAPTHMMHM i TPAKTHKYIOTECA B CYTOUHHCTE Ba-
raTbox KpalH ¥ HesHauHMx sapianiax. Tax, Hanpuknap, cratTs 339 KITK Po-
citficekof Pepepanif nepenfadae aHamoriYHi TP NUTAHHA PHUCLKHKMM 3aciia-
Ternam.

B upoMy KOHTEKCTI MOTpelye A0OaTKOBOTO ONPaliOBaHHA 34l pONOHOBA-
Hi B 9acTHHi 4 3a3HaueHOI cTaTTi [TpoekTy MONOMIiXHI 3allMTAHHSL

1) um JopefdeHi 0OCTaBUMHM, AKI CBIYaTh NPO CTYNIHDb TAKKOCTI KpUMIHa-
NEHOTO [ PaBONOPYILIEHHS;

2) um goBedeHo, IO BiOCyTHI 0OCTaBHMHM, AKi BHKTIOYAKTh BiLIOBIaTb-
HiCTh 3a KpUMiHalTbHe TMpaBONOPYLIeHHd, BUlHeHe oOBMHYBauyeaHMM, abo
O0BUHYBAYYBAHUT 3aC/IyTOBYE Ha IMOM' AKILIEHHA NOKapaHHA.

CrIagHMI SMICTOBHMA XapakTep IMX 3allTaHb, 4K i 3aBHILeHA 3araTbHa
iX KiTBKiCTh, 3HAUHO YCKTaOHIOKTE BUHECEHHA BepIUKTY IMPUCTKHUMIM. Bep-
JUKT Ma€ OyTH MaKCHManbHO IPOCTHM, 3PO3YMITHM | He MaTH MiTCTaB A/d
BiTBHOTO TPaKTyBaHHA. B IEOMY KOHTEKCTi JOPEYHO € BUMOTA, 3aKpilllieHa B
4. & cT. 416 npoexty KIIK Ykpainw, srigHO AKOl NWTaHHA BUKTaOAKTHCA ¥
3PO3YMITHX I NPHCLKHIX dhopMyTIOBaHHAX. He MOXKYTE CTAaBUTIHCA IIUTaH-
HA, LI BMMAraloTh Bif NMPUCTKHMX IpaBoBol Keamidikalil KprMiHaTBHOTO
HPaBONOPYLICHHA, CTATYCY OOBHMHYBAUYBAHOTO, a TAKOX iHIII NMHTAHHA, BM-
PlllIeHHA AKMX BUMarae PHIMTHOL O HKI.

Pisens mpodhecifHOCTI cyadi ACKpaBO NPOABTAETECA ¥ MPOronolleHHi
TOTIOBYIOUMM HAallyTHBOTO (NIOBa, AKe Mae CYTTEBMI BINMB Ha hoOpPMyBaHHL
HOTMAIB NPUCAKHMX Ta 3MIcT BepOoukry. 3rigHo crarri 417 npoexty KIIK
YkpaiHu, Nepel BUXOTOM KONerii IPUCKHMX IO HApaauoi KiMHaTH 014 yXBa-
TeHHA BePIUKTY, FOJIOBYIOUHMIA 3BePTAcThCA OO NPHMCKHUX 3 HANYTHIM Crlo-
BOM, ¥ 9KOMY Haraaye cyTh OOBMHYBaueHHH, MOBITOMIIE SMICT 3aKOHY YK pai-
HH Mpo KpHMIHaATBHY BiIOOBTANbHICTE, 110 Nepenbadac BIINOBIDaNbHICTE 3a
BUMHEHHS KPWMMiHATBHOrO MpaBONOpPYILIeHHd, B AKOMY OOBHMHYBauyeThCA
ocoba, pos ACHIOE OCHOBHI IpaBi/Ia OLIHIOBAHHA A0Ka3iB, 3MICT NpesyMILil
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HeBUHYBATOCT, MONOKEeHH MPO TIYMaueHHA CYMHIBIB Ha KOPUCTE OBBUHY-
BaUY¥BAHOIO, pO3 ACHIOL 3MICT CTAHOAPTY NepeKOHAHHA "No3a PO3YMHUM CYM-
HigoM". TOMOBYIOUMIT 3BepTae yBary KOIEril MpMCAXHUX Ha Te, IO BiIMOBa
OOBUHYBAUYBAHOIO HABATH NOKa3aHHA alo FIOr0 MOBYAHHA He MOKe TIyMa-
YHTHCH MPOTH HEOTO. TTpHCAKHUM MOACHIOETBCS, IO 1X BMCHOBKM HOBHMHHI
IPYHTYBAaTHCA JIMLIe Ha THX JoKasax, Akl Oy GesnocepedHbO JOCHIIKeHI i,
Yac CYIOBOTO POSIILNY, a TAKOXK Haradye cBoi HacTAHOBM LIONO HeNONYCTH-
MOCTi BMKOPHMCTaHHS ITeBHUX BiIOMOCTel. [ONOBYIOUMM TakoX pos 9CHIOS
NPUCAKHMM MOPATOK NPOBeIeHHA IX HapaH, MOroToBKK BIIMOBiOeR Ha mo-
CTaBTeHi IMTaHH4, TOIOCYBaHHA Ta YXBaleHHd BepadukTy. [onoByroumii sase-
pUIYE CBOC HANYTHE CTIOBO HaraAyBaHHAM HPHCHKHUM 3MICTY JaHOI HUMK
npucarn. TTpu mporonoeHHi HAMyTHBOTO CNIOBA, TOMOBYIOUOMY 3abopoHd-
€THCA B ByIb-sIKifl PopMi BUCTOBTIOBATH CBOL IYMKM 3 IHMTaHb, HOCTABTEHMX
nepen KOeTiek TPUCTKHNX. TTpHedKHI, BUOTYXABILIM FOTOBYKUOro Ta O3Ha-
WOMMBILIWMCE 3 IOCTABTICHUMM [eped KONericlo MPHCLKHUX SaluTaHHAMM,
MaIoTh MPABO IIPOCUTH FOM0BY KOO0 JATH AONATKOBI po3’ ACHeHHA.

OTKe, B IOMY KOHTEKCTi Ile pas IIOCTas aKTyalbHe O YKpalHu ITH-
TaHHA BIGopy KaHIWOATIB ¥ cyAdi Ta Ix daxosol KoMIIeTeHTHOCTI. Cyadi, Akl
IMIACHIIOTE MPABOCYANA PasoM 3 KONETIEK NPUCKHMX, MAKTE TOOATKOBO
MPOXOIUTH IIATOTOBKY 3 MMTAaHE OCOOMMBOCTEN CYACUMHCTBA Y TAKOMY CKIa-
ai. HeoGximHo pospoBurit Meronirudi nocibamk, ki 6 ysaraaTeHUITH MikHa-
POOHY CYI0BY NPAaKTHKY PO3IIALY CIpaB CyOoM NPHMCIKHUX, IO T03BOTHUIO O
Ha HepIloMy eTalli pechopMU POSTIYMAUMTH CYIIAM OCHOBHI JOKTPUHATEHI
sacami HOBOTO iHCTHTYTY Ta HATATH PeKOMeHTAILT MI0T0 B3acMOil 3 KOMerici
NPUCAAKHMX, B TOMY HCTI IICUXONOTTMHOrO xapakrepy. [lepini Kpoku BIposa-
JKeHHd CyAy NPUCHKHMX He MOBMHHI CYIPOBOIKYBaTHCh ITPOLIECYanbHIMK
MOMMIKaMHK, SKI O OMCKpeOMTYBamH IHCTHTYT CyOy NPHCTAHUX B YKpalHi
Cynnd Mac yCBiOMTIOBATH CBOIO PONE i BIINOBIZANBHICTE B Ipoleci icTopid-
HUX 3MIH CYTOYMHCTEA.

Mpoexr KIIK (cT. 423) nepenBavae BHeceHHS TBOX BepOMKTIE, AKIIO
NPUCAAKHI BU3HATM OOBMHYBAUYBAHOIO BHMHYBAaTHM ¥ BYMHEHHI KpUMiHATb-
HOTO TMpaBoNoOpyLIeHHd, 3a 4KMi DepenGaueHe NoBiuHe No3BaBneHHA BOTL Y
TAKOMY BMIIAOKY TOMOBYIOUMHA BUHOCHTE Ha CYIOBME POSIIIAM, HMTAHHA OO
HonepegHix CyaMMOCTefl OOBHHYBa1YBaHOTO, CTaHy HOTO 3I0POB’f, CiMeMHOTO
Ta MaTepiaTbHOTO CTAHOBMILE, CHOCO0Y KHMTIT Ta iHINMX O0CTABHH, IO AOTO
XapaKkTepu3yloTh, a TAKO/K iHIII DWTaHHA, BIONOBIAL Ha AKI MOXKYTH BINTMHYTH
Ha NpW3HAUYeHHS NokapaHH4. [licnd sapepllieHHS CyIOBOTO PO3LTAAY 3 IMX
MUTaHb, TOTOBYIOUHMI A€ CTAPIIMHI TPHCTAKHNX JOOATKOBHIA OMMTYBalbHU A
TUCT 3 MMTAHHAM IIPO Te, UM 3aCTyroBy e OOBMHYBauyBaHMIT NOKaPaHHA Y BHII
JOBiYHOTO Mo30aBneHHA BOJI, | BUTOMIOIIYE HANYTHE CTOBO.
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AHanoridyHa OpakTHKA iCHYE B 3aKOHOJABCTBI dedkux mrratie CHIA, me
MPUCAKHL ¥ CBOEMY BePIHKTI BUPIIIYIOTh MMTAHHA PO TOMYCTHMICTE B HE-
CeHHA CMepTHOrO BUpPOKY. Ha Hallly IyMKy, KONeTid IPHCKHMX Mae IIPoro-
MOLIYBATH THILE OIMH BePOUKT, a NMTaHHA Kealichikallil 37T0YMHHOTO TiAHHS
Ta poaMipy IMOKapaHHA € BMKTIOUHOK MPeporaTHBOK MpacpeciiHMX CYIIiB.
KokHa 3 ABOX CKIamOBMX YACTHH CYOy NMPUCHKHMX MacE BMKOHYBATH TilbKU
CBOI, BAACTHBI TITBKM T PYHKLIL 110 | J03B0MAE peanisyBaTH NOTeHILan, 3a-
KTaTeHH A B 0coBIUBOCTI TpoLecyaTpHO! (POPMI CYOY 3a YUaCTIO O PUCTKHHX,

Bupok cyay npHcaxHuX, 3rifHe ¢T. 428 npoekty KIIK, naGupac sakoH-
HOI CHM/IM 3 MOMEHTY NpOronolleHHd. Bupok He moxke OyTu oCKapkeHWH B
alelgUiiHOMY TOPAOKY. Y pasi cKacyBaHHHA BUPOKY, O/, KacalliliHOT iHCTaHLIi1
MpU3HAYae HOBMEH CYTOBHMMA PO3IIAA, ¥ CY/i Hepliol iHCTAHIII B iHIIOMY CKTami
cyny. Takui Dioxio B HOBHIA Mipi Binnosimace imel cymy npuctxamx. Haramae-
MO, IO ¥V BiIOOBIOHOCTI 0O CBITOBOL CYOOBOI HNPAKTHKM BHMPOK CYOY HPUOTK-
HUX ¥ KacalliliHil iHCcTaHLIl MoXe OyTH CKacOBaHMH JNMIIe ¥ BUIOAOKY HNOpPY-
IIeHE DpolecyalbHOTO 3aKoHoOaBcTea. JKooHi cyMHiBM ¥ TpaBlIbHOCTI i 06-
IPYHTOBAHOCTI BepOMKTY He MOKYTh CIYyTYBaTH IICTaBOK O [eperysamy
KpHMMIiHATBHOI CipaBu.

TakuM UMHOM, apXiTeKTOHiKa HalUiOHATBHOI MOOeNi cyOdy NPUCTAHHMX
Mac yBiOpaTi B ceGe HalKpallli 3paskKu LbOTO Cydy 3 pisHMX KpalH, fAKi Bke
MaloTh OaraToBIKOBHMI J0CEI] 1oro JianbHocTi. [loTpebye nonaTkoBoro aHami-
3y JOCBi0 TIANEHOCTI cyOy NPUCTKHMX Ha TepeHax YKpaiHw micnd pedropmiu
1864 poKy 3 MOSULIN CYYACHO! FOPHIMYHOL HAYKM, BPaXOBYIOUM HalliOHATEHY
MeHTaTbHICTE. [TpoekTom KITK sanponoHoBaHa aHITO-CAKCOHCBKA MOMETb
CYIY NPUCAKHMX, Ha KA BapTO 3yNUHMTHCE A iHIINMM Y8 cKTaM 3aKOHOTAB-
yoi iHiniaTHeu. [Naparpadgy 4 rnasu 27 npoexty KITK Yrpatam "Kpuminanene
NPOBAIKeHHA ¥ CY/Il NMPUCTEKHMX" He MAa€ JOKTPHMHATBHUX CYNIePeqHOCTeN ¥
peanizallil iHCTMTYTY CyOy MNPHUCETAHMX, IIpoTe moTpebye OooNpallloBaHHA.
Binbm cyTTeBoic € npobneMa pyHIaMeHTanbHMX OOMMIOK 3aKIageHMx B ca-
MoMy npoekTi KIIK, mio He g03BonATE peanizyBaTi OCHOBONONOKHI PHHIHN-
M AeMOKPaTHYHOrO MPaBoCyAOd i 3BOIATh HaHiBellb NOSUTHMBHI Harlparro-
BaHHA LIOMO CYOY MPUCLAHMX.

[MepcrieKTHBHUM HAaOPAMEKOM MOTATBINOT pechopMi KPMMiHATEHOTO CY-
JOYMHCTBA €, Ha Hally OyMKY, pospoBka HOBOTO KPHMMIHATEHOTO MpoOlecya-
TBHOTO KOORKCY, B OCHOBY AKOTO MaloTh OYTH NOKTaTeH] KlacH4Hi, epesipeHi
CBITOBOIY KOPMIMYHOK MPAKTHMKOK i HAYKOK NPHHIMIIM, a TAKOX HalKpallli
imel HaiOHATHHMX T PaBO3HABILE, B TOMY YHCTI i IOTC CYAY IPUCAKHHX.
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B.M. IMToxnag

SABSI YOI Kahed poft K prMiHOMOTHI,
KOHJWIMKTOTOTII M COIMOMTOTTI,

KAHTHIAT PHIOCOPCKMX HAYK, JOUEHT
(Myeancrus zocybapembernoi yrubeperinent
Brympenricx dea wmerie 2.A. HQudopenro, Vipauna)

BESOIMMACHOCTDb HACETTEHMA M1 OUEHKA PABOTHI MHUJTHMLITHA

OnHUM 13 OCHOBHHX MOKasaTellel DeMOKpaTHzal ollllecTsa ABIdeTcd
MHCTHTYIMOHATHM3AIMA OOLIeCTBEHHOTO MHEHMA MO OTHOUISHMIO K pasmid-
HHM CTOPOHAM COIMATEHOM KI3HK 1 PYHKIMOHMPORAHIA rocyTapeTsa. ObIme-
CTBeHHad OLleHKa IpPaBoOXpaHHMTETbHOM HeATelbHOCTH BooOlle 1t paBorsl
MMITHIIMHY B YaCTHOCTH IIPeCTaBIaeT coboll CephesHHA PaKTop BO3TeCTRHA
HacelleHIA Ha XapakTep M HAPABTeHMd MepMaHeHTHOTO pedopMUpoBaHMs
JaHHBX CTPYKTYP.

[Mpobnema MCMONE30BaHMA OOLIECTBEHHOIO MHeHKHA B paboTe MILTHIIM
JOCTaTOTHO CePbe3sHO MCCTenyeTcsa B OTeYecTBeHHOM (POCCHMICKON, YKpaMHC-
koi) Hayke [Cm.: 1, 2, 3, 4, 5]. ABTOpPE, aHATHM3UPYA JaHHHe SMIMPIIecKHX
HCCTedOBaH M, TpeaIaraT KOHKPeTHHe CIOCOOH cMArIeHnA Haubomee ocT-
PHX IPOTHBOPEIUH B paGoTe Ipapoox paHHTeTbHHEX OPTAHOE.

Konnexrue naSopaTopuy KPUMUHOTOTIMECKHX M COMOMOTMISCKMX MC-
cenoBaHui JIyraHcKoro TocyJapcTBeHHOTO YHHBePCHTeTa BHYTPeHHMX Jem
uMeHn 2 A, JugopeHko, HauuHaA ¢ 1996 roga, B pearMe MOHMTOPHHIA IPO-
BOTUT HM3yUYeHHe ODIIeCTBeHHOTO MHeH A KUTefer ropoda JlyraHcka no mpo-
OneMaM NpaBoOXpaHUTENBHOW OeATeTbHOCTH. O0beM BHOOPOYHOM COBOKYI-
HocTH - oT 600 go 1000 pecnongeHTOB B BospacTe oT 18 net u crapme. Tun
BHOOPKHM - MHOTOCTYIIeHIaTasA, BepPOATHOCTHAA, pafiOCHMpOBaHHaA BHOOPKa ¢
UCIONE30BAHMEM MapLIPYTHOIO MeTOOa M KBOT Ha HoCTenHerl cTyIeHH oT00-
Pa pecroHOeHTOE.

PesynbraTel aHamM3a IMIOUPHIECKHX JaHHHX PeryIapHO NyOnHMKyRTCT
[6, 7, 8], mcnone3yIOTC B yueGHOM MpoLecce, JOBOMATCH A0 NPaKTHISCKHX
nogpasgenedmi MBI, VkpauHH, roe obcyKgaloTcd COBMECTHO ¢ pPyKOBOICT-
BOM OBIaCTHOTO M TOPOICKOTO YIPaBTeH il MMHUCTepPCTBA BHYTPeHHMX e

CocTosHHe 0e30MacHOCTH HaceIeHHs

Cornacno Cratee 1 3axkoHa YkpauHH "O Murmimun®, "Mininisa 6 VKpalni -
HOeprkaBHUA 030 POCHHIT OpTaH BUKOHABYGCT BT, SKMHA 3axXHMILAE XKHTTH, 300-
PB4, npasa i ceobogu rpoMaigaH, BIACHICTD, IPUPOIHe cepedoBULLe, iHTepe-
CU CYCHiNBCTBa i TepskaBM Bl NPOTHIIPABHMX HOCATaHB". CleqopaTelTbHO,
OTHOM M3 BAKHeVIIMX (PYHKIIMA MUTULIMKM ABMAETCA 3alMTa TpaXgaH oT
OPecTYIHHX HOCATaTelbCTe. [TokazaTeneM KadecTBa 3alllMTH MOXKET CTYKHTE
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cyGbekTHBHOe olIyIleHWe GezonacHOCTH. [14 M3aMepeHNs 3TOTO MOKasaTend
PeCTIOHIEHTaM 3amaBancs Borpoc: Yybcmbyeme au Bu ceba 8 Gesonacnocm §0.au-
31t Bruezo doma (Bo 0Bope doma) 8 Bewepnee Bpema’ PacpeneleHle OTBETOB Ha
JaHHBIF BONIPOC IpencTasneno B Tabmume 1.

Tattuna 1:

Hybcmbyeme au Bor cea 8 Besonacrocin 86.1u3u
Baiteco dora (Bo dfope doma) 8 Benepree Bperta?

Ohaatle tunt 2000 2002 003 | 2004 2005 2006 2007 | 2008 206009
Ha 30% 20% 42% 33% 30% 37% 29% 33% 7%
Cropee
T, Teht 24% 21% 10% 15% 11% 14% 12% 18% 230
HeT
Cropee
HeT, 9eM | 20% 20% 13% 13% 11% 14% 17% 15% 20%
aa
Her 3% 28% 33% 35% 3% 32% 37% 30% 25%
JaTpya-
HHTHCE 3% 2% 2% 4% 5% 3% 5% 4% 5%
OTBETHTE

[MonyyeHHHe pe3ynaETaTH NOKasHeatoT, uyTo B 2009 roony 50% nmyraHuan
(cymma oTBeTOB "0a" 1 "ckopee Oa, YeM HeT") uyBcTBYIOT celdA B GesomacHOCTH
B pafioHe CBOETC MeCTa KMTenbCTRa. [1poTHEONONOKHY I TOSHITMIC OTPa3iIi
45% pecnoHAeHTOB.

HauGonee pHCOKHMI ypOBeHP YYBCTBA JTMYHOW GesonacHOCTH 3adPrKCH-
POBaH B OTBeTax CTydeHToB (67 %), Monogeaxn 18-25 mer (63%), mmu, He cocTo-
AKX B Opake (63%), AU, ¢ XOpOLIMM MaTepHalbHEM MOTOKeHeM (62%),
npednpuHmMMarenef (60%), MmyxkauH (58% ), pabounmx (58%).

MeHee Bcero 4yBcTByIOT celd B BezonacHoCTH BOMM3M MeCTa KHTENbCTBA
{cyMMa OTBeTOB "HeT" 1 "CKOpee HeT, YeM Ma") peclIOHIEHTEl ¢ IUTOXMM MaTe-
PHATEHHM ToNokeHMeM (54%), passefleHHBle rpaxiaHe (52%), NeHCHOHepPHl
(51%), >KeHIIMHEL (51%).

HaubGaonee BrcoKmit ypoBeHb YYBCTBA TMYHON $e30MacHOCTH OTMeueH B
oreeTax kuTened KamennoGponckoro parioHa (58% ). MeHee Bcero 4yBCTBYIOT
ceba B GesomacHoCTH BOMM3HM MecTa KMTeNIbCTBa pecnoHAeHTH KosTHeporo
parioHa (48% HeraTMBHHIX OTBETOE). 30eck MH BMOMM BAMAHME ypOaHMUCTIIe-
ckux $akTopos: ecmn JKOBTHEBH palioH IpeldcTaBIaAeT Cobofl B OCHOBHOM
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KOMITTEKC MUKPOPaliOHOB MHOTO3TaXHOM 3acTpolKi [9], To xuTenn Kamen-
HOGPOACKOTO pafioHa OONBIIEl YacThio MPOKHBAIOT B OMHOYTAXHBIX CTpPOe-
HISIX TAaK Ha3bIBAEMOTO "UacTHOTO ceKTopa”.

[Meperon MpPOLIEHTHBIX COOTHOIICHMI B OLEHOYHYI LIKaty ("ma" - 5,
"ckopee Ta, 4eM HeT" - 4, "cKopee HeT, 4eM 0a" - 3, "HeT" - 2) nozeondAeT npen-
CTaBHTE PasTHIHHE MOZHIMK OOIIeCTBR HHOTO MHEHUA B BIe MHTeIpalbHOTO
MHOeKCa TMYHOM OesonmacHOCTH (Tadmuia 1.2.):

Tabauna 1.2:

Hudexc anunoii Besonacrocmy xumetet 2opoda Jlyenrcka
{10 5-Oraabn01 tixaie)

Fodw: 2000 | 2002 | 2003 2004 2005 2006 2007 2008 2009
Heudenc 363 | 352 | 366 3.48 358 358 335 356 3,55

3a nocnegHMe ABa roda MHOEKC AMIHON GesomacHOCTH KuTener JIyranc-
Ka crabumusuposanca. MoxHO OGHapYAMTR HEeKCOTOPYIO 3aKOHOMepHOCTD
MOBHILIEHMA HHAEK A THIHOM Be30MacHOCTH B TOOH, CTedyIole NocTe nap-
TaMeHTCKMX K IpesuaeHTckux eribopos: 2000, 2003, 20035, 2008, Mcknove-
HueM AbngeTca 2007 ronm, korda B YKpauHe IPOLITM BHeoYepeqHHe BRIGOPH
Haponnmx genyratos YkpauHH. B ronn e npobedeHuA BHOOpPOB ypPOBeHB
GesonacHOCTH HaceleHWMd Jlyradcka BOIM3H MecTa JKHMTeTbCTBA, KakK MPaBilo,
CHIKaeTcA. BosMO&KHO, B OTMeueHHBIe MTePHOAHM TPOHMCXOTHMT HeKoTopas Ie-
peopueHTal A MpakTHYeCKOT! JeATelbHOCTH OPTaHOB BHYTPeHHMX Tel Ha
oBecnieyeHue M3OMPATETBHEX MPaB rpakiaH, YTO HETATHBHO OTpakaeTcd Ha
obecneyeHMI MX THTHOM Ge30MacHOCTH.

[MonyyeHHHE COLMONOTMUECKHE TAHHHE IONTBEPKTAKTCH CTaTHCTHYeC-
KuMH MaTepuanaMu. Tak, secHOl 2009 roma sxyphan "@okyc” onySnukosan
JaHHBIE pelTHHra "JecdTh caMHX KPHMMHANBHEIX TOPOIoB YKpaltHH", B KO-
TopoM JTyraHCK oKasancd Ha NepBoM MecTe ¢ IoKasaTeneM 56,6 MpecTyImeH N
B TeUeHMe MepBoroe kKpaprana 2009 roga Ha 10 Teicay sxmTenert ropoga(10].

B MUPOBOI KPMMHHOTOIHM OSLISIPUIHAHHEIM MHIMKATOPOM IIPecTyIl-
HOCTH (@ paBHO M KauecTBa GOpBOH C HEFl) CUMTAOTCA JAaHHHE O TOM, KaKad
9acThk HaceleHMd NOCTpagana oT MpecTYIHHX AefcTeif. [TpiMeHHTeTbHO K
ropony TlyraHcky »Ta MHopMalli npeacrasieHa b Tabmine 2:
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Tattuna 2:
Burari au Bot HO HPOIMAAKEHUIE HPOULACEO 2000 KepinBoil npecinyiicHun?

Chnbere 1997 | 2000 | 2001 | 2002 (2003 | 2004 | 2005 | 2006 | 2007 | 2008 | 2002

Ha 16% | 19% [ 12% [14% | 7% | 12% | 9% | 10% [ 9% % | 7
Her 82% | 75% | 87% | 84% | 92% | 87% [90% | 89% | 90% | 90% | 91%
3aTpy IHHTHCH

2% | 6% | 1% S ol 1% [ 1% [ 1% | 1% [ 1% | 3% | 2%
OTBETHTD

B 2009 (kak M B DpedsAyIleM) ooy KONHYECTBO PeclOHTeHTOB, KOTO-
PHe, [0 MX MHEeHUIO, Ha MPOTHKEHHM MOCTeIHeTo roda GuinM KepTBoi mpe-
CTYIUTeHUH, OKa3aIoCk HAMMeHBILIMM 38 [MOC/IeTHe MATh JIeT.

Yamle Opyrux KeprBaMit IPecTYINIEHMIA CTaHOBWIMCh paseeleHHEIE
rpaxgane (12%), mua B ospacte 36-55 net (9%), Awurenu JleHHMHCKOTO pario-
Ha (9%), npegcTaBUTeNn MHTeIMUreHIMK (9%), paGoune (9%), muia ¢ MIoxuM
MaTepHATbHHM NOMoKeH eM (9%).

AHaTOTHUHEIE MCCTeIORAHMA Boe Yallle HAUMHAIT OpoBOOUTBCS B Opy-
rux ropodax YkpauHel 1 Poccis. ConocTasneHue pesylbTaToB NOKA3HBAET,
UTO KPMMHMHOTeHHad cUTyalnd B JIyraHcke Mallo OTIHMYaeTcd OT Opyriux ro-
penos. Tak, o JaHHHM POCCHACKHX conponoros (1998-2001 rT.), 8 Bonrorpane
AKepTBOH MpecTyINeH A HaseanH ceba 18% pecrioHneHToB (I paKTIYeCKH CTOMTb-
KO Ke, Kak M B JlyraHcke B Te Xe rogH), a B Cankr-TlerepBypre - Gomee 25%
[Cm.: 10).

MHueHnme HacesieHud o paGore MIWIHUHH

OO0was olleHKa HaceleHMeM 3deKTHBHOCTH paloThl MICTHIIHH NOped-
CTagneHa B Talyvie 3, OTpaskalOLlen paclpeneneHue OTBETOB Ha COOTBETCT-
BYIOILM BOIIPOC, 3aJaBAeMEBIX B XOTe McoTenosaHMi 1997-2009 roqoe:
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Tabtuna 3:
Kaw Bot ogenrbaeme agrcpexmubrocin pabonts micareqia 8 wacimoaniee fpema’?

OTEeTHI

M romsHo- Cropee Cropeene | [lommocrero | 3arpymem-
Ton om0 CTIPABTACTCA ¢ | CHpaBIAeTcs, | (IpaBTAeTcd, | He CIpasnd- | Mok OTBe-

BOATOACHHBIMU Ha oM He TeM CTIpaBT- eTcd THTh

Hed OBMaHHOCTAMK | COpaBIgeTca TCH
1997 8% 33% 28% 10% 21%
1998 10% 37% 29% % 15%
2000 4% 29% 39% 17% 11%
2001 8% 5% 35% 12% 10%
2002 5% 3% 34% 15% 12%
2003 4% 25% 38% 20% 13%
2004 5% 31% 36% 15% 13%
2005 5% 3% 35% 17% 11%
2006 4% 30% 3% 15% 11%
2007 4% 26% 40% 21% %
2008 4% 37% 36% 12% 11%
2068 2% 26% 4% 21% 11%

B obiecTBeHHOM MHeHMM KHTelel ropofa Jlyrancka npeoBnamgaer He-
raTMBHas OleHKa 3 PeKTMBHOCTH padoTel MIHIMK. Beero 28% pecrioHpen-
TOB, ONpOIIeHHHX B 2009 rony, CIMTaIoT, YTO MMIMITHA CHPaBIAETCA ¢ BO3MO-
AeHHHMHM Ha Hee o013aHHOCTAMM ("IOTHOCTRIO ClipaBiaeTca” + "ckopee cipa-
BI4eTcd, 4eM He CIpasigeTca"). 61% pecloHAeHTOB NpHIepAHBAKITC IIPOTH-
BONONOKHON TOUKH 3peHid ("IOMHOCTE He CipaBidercd” + "ckopee He clpa-
BAeTc, 4eM cnpasnderca”). [lonydennne s 2009 rogy pesy/abTaThl MOKasbl-
BAOT CaMYR HHM3KYIO OLeHKY 3deKTHMBHOCTH paboTH MUIHIMM B ropode
Myrancke 3a Bee rogH NpoBeleHMd MccTeNoBaHMA (¢ 1996 roma). Bpag mu cu-
Tyanud pamgMKATEHO OTIMYAETCd OT HACTPOeHUI B ApYTHX periioHax YKpau-
Hel, HO, K npuMepy B CIIA naumHag ¢ 1967 I. TOMOKHUTETbHY D OUeHKY pabo-
Te MeCTHOV MOTMIIMHM JasaTi NprMepHo 60% pecnongentos [11, c. 493].

HanBonee rnosuTHBHO OleHHBAIOT 3 pekTUBHOCTE PaloTH MICTHILNM
ciyxaiire (37%), peclioHOeHTH C XOPOLIMM MaTepHATbHHM IOTOMKeHHeM
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(35%), npemcrasuTeny MHTeITUreHIMK (34% ). HeraTmeHble omenkn adpek-
THMBHOCTH paboTH MMAMIMK NpectnajaloT y A&epTe NpecTymmneHur (75%),
aurenen KamennoGponckoro patioHa (69%), pecnOHIEHTOR B BOZpacTe 26-
35 net (66%), peCIOHISHTOB C IMOXMM MaTepHaTbHHM IoacAkeHeM (73%),

YeM HILKe CTATYC PecIOHTEHTOB, TeM HeraTHBHee OHM OLIeHHBAIOT pabo-
Ty Munuii. Takum obpasoM oOHapyKMBaeTCA TeHOSHIIMA KIaccOBOro Xapa-
KTepa OLeHMBAaHMA paloThl MITHIIH,

KoHeuHo, cpasy ke BOSHMKaeT BOIPOC O KOMIIETEHTHOCTH OGIIECTBEHHO-
ro mMHeHMA. ITO uMeeT B BUOY HacenmeHMe, Aapad OUEHKY 3dhpeKTHBHOCTH
paboTe MUNMMIMK? B OpedbloyIix MoCTeTOBAHMIX MH M3yUani 3Ty npobie-
MY € MOMOIIbIC OJONOTHUTENbHEX Bonpocos. Hanpumep, Ha ponpoc "Kakue
nofgpasieleHnd MIWTHIM paBoTaloT Iydllle Opyrix?"' HacelleHMe OTBeYaro:
“Nyume gpyrix patGotaioT [ocaBTOMHCIEKLMA M NATPY/IRHO-TIOCTOBAA CITYAK-
Ga". To ecTh, Ha OLIeHKY BIMAeT >pdpekT NpucyTeTBd. Koro BMOAT uallle, Tex
u oueHMBaeT BhIle. Ho Hanbonee cepresHoe obbAcCHeHHe GHIO MOMyIeHO
rocne aHalu3a OTBETOB Ha olpoc "Obpammamiick a1 Bul 3a NoMoLIbio K coT-
PYIHMKAM MITHIMKT". BHACHMTOCK, 4TO ¥ Tex, KTO ofpalllancd 3a MOMOILIBI
K COTPYAHUKAM MUTHIIMIM, OIeHKA 3d)eKTHBHOCTH BIBOe HILKe, UeM y Tex,
KTO He obpainancd. M3 dero crienyer, 4To pearupoBaHue coTpydHuEoR MBJ]
Ha obpallleHMA 3a NOMOIIBIO, a TAKKe KauecTBO OKa3aHHOM MOMOIIM CHITM
HeQIeKBATHH COLMATBHEM OXUITAHMAM.

@akTopH, BAHAIONPE Ha OTHOLICHHE K MITHUTIH

Of1ecTBeHHasA OleHKa 3¢ppeKTHBHOCTH TOW MM MHOM OeATe/TbHOCTH
dopMupyeTca Ha OCHOBe COMOCTABNEHMA PeanbHHX OeATeTbHOCTHHX MpPH-
OPMTETOB ¢ COLMATBHBIMI OKMOaHMAMK. Mepapxua cOUMANTBHHX OXUIaHUA
TyraHuaH, obpallarmuxcd B MIWIMIMIO ¢ SaABTeHMeM O COBepLIeHHOM IIpe-
CTYIIIeHUN, TpelcTableHa B Cledyolled Tabmuile, oTpakallleld paclipee-
TeHKe OTBeTOB Ha COOTBETCTBY KOIINT Bonpoc (Tadmmna 4):

Tatturna 4

Yeeo, o Brutemy mucnino, 8 nepbyso euepeds oxudmon aoou om pabonuros
ML, Koedn 3aRBARIOM 0 COBEPIHEHHOM NPECITYRACHIN?

Omberms 2003 | 2004 | 2005 | 2006 | 2007 | 2008 | 2000
Packprrrits 20% | 28% % | 27% | 272 | 2% | 25%
NpecTYIDIEHVS
Haxasarna 2% 2% | 2% | 6% | 2% 2% | 200%
IPecTYTIHMEA
Samprrer o mpectymmibx | eo | o1e | oqon | 18% | 10% 19% | 16%
IMOCATATATECTE
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Hpodoasenne mba. 4

BosMmernerra yimepoa 14% 11% 11% 12% 12% 10% 12%
Tonnep:x u 5% 1% 5% 3% 5% 3% | 3%
COUYVECTBILA
YperyIMpoBaHyLt Kot 3% 1% | 4% % | 1% 5% | 6%
AMKTHOV CHTY aLHH
Opyroe 6% 5% | 4% 1% 1% 2% | 4%
SaTpyAHMTHCL 8% 5% | 8% 7% 6% 8% | 15%
OTBETHTE

[MpoBeneHHHT OMpoC NOKA3LIBAET, YTO 3a MOCTENHMA rof, Haubonee cy-
niecTBeHHO (¢ 8% Ao 15%) yBenM4YMIOCk KOMHYLCTBO PeCIOHOSHTOB, 3aTpya-
HUBLIMXC OTBETUTE (BO3MOAKHO, He MIO/KeTABLIHX OTBeYaTh) Ha MOCTABTeHHH
BOTIpOC. B menoM oueBHIHC CHIDKeHMe YPOBHA peanbHHX OKHMOaHMA HacemeHHs
OT COTPYOHUMKOB MUTHITHMHM IO OCHOBHHM TO3MITMAM PAHTOBOV IIKATH.

Brilne cpemHerc ypoBHA OPMEHTHMPOBAHEBI HA paACKPINIe WPECHYIACHIT
Kurenu IleHunckoro pafioHa (34%), cnyxawue (32%), paGoTHMEM cepH
oBoryxmeaHud (29%), pecIOHIEHTH, cocTodAlLHe B Bpake (28%).

BHIIle cpelHero ypoBHA OPUEHTHPOBAHBL HA HAKAMMNS RPECHIYRHIKA TIPeD-
npuHMMaTeni (36%), crymeHTsl (31%), pecnoHOeHTH B BospacTe 18-25 mer
(28%), peclioHIeHTH, He cocTodlnpe B Gpake (28%), KepTBEI NpecTyILTeHUMA
(24%).

Britne cpenHero ypoBHA OPHMeHTHMPOBAHH Ha 3Rty OHl RPECI IHBX RO-
caeameAbcié paspeNeHHbIe TpaxIaHe (29%), MPencTapHTeIM WHTE/LTHICHIIMH
(21%}), muua B pospacTe 36-55 et (20%).

Brite cpegHero ypoBHA OPUeHTHPOBAHH Ha fosMerentie yigepin cTymeH-
TH (23%), pecnoHOeHTH B BospacTe 18-25 mer (21%), OespabotHHe (21%), My-
SKIMHEL (15%), sxrrenu Kamenno8ponckoro panoHa (15%).

IMpu aHaTi3e pakTOPOB, BIMAKILMX Ha OTHOLIeHHe HaceleHud K paboTe
MMIUIMY, OCHOBHBIMM, €CTECTBEHHO, BHCTYMAKT MOKA3ATeTH, XapaKTepHsy-
WLI}Me KAYecTBO UCIONHeHH COTPYIHUKAM M OPraHOB BHYTPEHHMX Tell CBOUX
OCHOBHEIX (PYHKIMIL. B 9acTHOCTH - 3alIMTH IrpaKgaH OT MPeCcTYIHBIX Ioc-
raTe/beTe. B npelHAaylleM pasdene yke paccMaTpPHBaTHCh pasTiuHbe BapHa-
HTH TaKUX MoKasaTener (Ge30MacHOCTh 10 MeCTY AKUTeThCTEA, BHMKTHMMOTOTH-
JeckHe JaHHHe). JuHaMuKa CONOCTaRIeHHs 3THX JaHHHX ¢ OleHKamMu pabo-
TH MIWIHIIMH JeMOHCTPHPYIOT CTeIyIoIIYIC KapTHHY (Tabmiia 3).
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Tabturna 5:

OI{C‘-HKH MILAMHHIE W SARTOHCHROCHD O RPECH FRHOCITH

Texazatmeat 1296 | 2000 2001 2002|2003 | 2004 | 2005 | 2006 | 2007 | 2008
KomraecTeo sape-
THCT PHPOBAHHBIX 8331 | 6418 6116| 4943|8477 | 8810 | 8254 | 8228 | 6866 | 6768
TIPeCTY I HHA
Jlomna xepTs rpe-

CTYIUTeHHMH Cpeau 1% | 12% | 14% | 7% |12% [ 9% |10% | 9% | 7% [ 7%
BCEX OIPOIIEHHBIX
JTaTeHTHOCTE 86% | 85% | £8% | 80% [80% |F2% |77% | F4% | F2% | 73%
Homa pecrionpeH-
TOB, IOAHTHBHO
OIeHUBAIOIIIHX
patoTy MITTHLIFI
Homa pecrionpeH-
TOB, HOTATMRHO
OIeHUBAIOIIIHX
padoTy MUWTHLIMI

43% | 33% | 43% | 36% |29% |36% |37% |34% | 30% | 41%

43% | 56% | 47% | 52% |58% |51% |52% |55% | 61% | 48%

ComocTaeneHMe JAHHHX OPUIHATEHOM CTATHCTHKN O KOTMMUeCTBe 3ape-
TUCTPHPOBAHHHX MPeCTYINeHMI B ropode Jlyrancke ¢ JaHHHMH COIMOTOTH-
YeCcKHMX MCCTETOBAHMA HPUBOIHMT K OOCTATOYHO HeOKMTAaHHBIM BeIBOOaM. B
TOmE ¢ HAMBOMBIIMM KOTHYeCTBOM MOCTPATABIIHMX OT MpecTyIneHu (1996-
2001), HeCMOTPS Ha BHCOKHI YPOBeHb NMaTeHTHOCTH, obllas omneHKa adpdpex-
THMBHOCTH palOTH MITMIIMK BHIIe, deM B 2006-2008 rogax, ¢ HAaMMeHBIIMMI
MOKa3aTeAAMM JIATeHTHOCTH NpecTYINeHHMA M KOMMIecTea ux Kepts. [lpu
aroM 2003-71 rom BeICTYMaeT CBOeOOpasHHM "BomopasmeNioM” Mexay NByMd
nepHogaMi, OXBaueHHHMM McoTemoBaHuAmMI. Mimenno B 2003 rogy HaOmro-
AT JOCTATOYHO OTUYETIHERIE KOPPeTALMH MeXKTy GOMBIIMM KOMHMYeCTBOM
3AperMcTPHPOBAHHHE X MPeCTYIITeH M, 1x KePTE cpey CIPOILIeHHHX, a Takoke
HH3KOF oLleHKOW 3dpdeKTHBHOCTH paboTwl mununui. [locme 2004 roma xpu-
TepuH OUeHHMBAHMA MMM OKa3aTHCh 3aBHIIeHHBIMIE ("GaHOHMTaM - TIOPb-
MH!") 1 Oonee ycrelHasd No MepkaM IpeXHMX opHIMaTbHEIX NapaMeTpoB
JeATelIEHOCTE B MAacCOBOM COSHAHUM UHTEPIIPeTHPYeTCd Haue.

B mesmoM, Kak NOKasHEBAKT PesyIbTaTH MCCIedoBaHMit (OCODeHHO 3a IMo-
ciegHue 3-4 roma), oflllecTEeHHOE MHEeHHe XUTellel ropoda JTyraHcka o pas-
TUIHBIX acTIeKTax paboTl MUTHIIMK OKa3HBAeTCA JOCTATOTHO KPHTIIHHEM.

HaHHbIe COMMONOrMYecKHX HCCIETOBaHUF NOITEepKIaeTc MHopMa-
Lel, TOMYYeHHOI M3 OTHeNa PerHOHANTBEHOTO KOHTPOIA YIIPaBleHHMA MOHM-
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TOpHHTa COOMIOOeHMA NPaB 4el0oBeKa B JeATeTbHOCTH OpraHeB BHYTPeHHMX
Jen Annapata Munucrpa. Tak, HemocpencTeeHHO oT rpaxkial B OBL Tlyranc-
Kof1 oBmacTy, B TekyileM 2009 rony nocrynmio Ha 849 oBpanenn Gonelie,
4eM 3a AHATOIMYHEI Oepuon 2008 roda. KomidecTeeHHO TeMaTHKa oBpallte-
HUPl B HaMGONBIE CTeleHM OTpakaeT coobIIeHMs O HemocTaTKax paboTwl
MHTHLMK (YBeluueHHe Ha 641 obpamienmne), a Taike ka/lIobH Ha OeVCTBHA
COTPYIOHUKOB MUITHILMHM (YBemideHMe Ha 502 obparue ).

Cpenm Haubonee 3HAUMMBIX BOIIPOCOR, 0 KOTOPHM OBpalllanuck I'pak-
IJaHe, - Hecornacie IO coCTABNeHHIO aTMIMHUCTPATHBHOTO MPOTOKONA; Hellpa-
BOMepHBe AefCTEMA COTPYTHUKOE MITHMIMIK, Hecormacue ¢ NpHHATHeM pe-
nieHnsa of OTKase B BO30YKISHMH YTOMOBHOTO Je71a; HenobpocoBeCTHOR BRIIO-
THeHMe CIyXeOHH X 0BA3aHHOCTeN COTPYIHUKaM ¥ OpraHOB BHYTPeHHMX e/

YouneHne KpUTHYHOCTH KHTelel ropoda JIyraHcka o OTHOLIEHUIO K
MILTHIIMM MOXeT OBITe 0OBICHEHO BO3NelcTBIEM Ha dhopMupoBaHie o0MIecT-
BeHHOTO MHeHFHA Lenoro pAga draxropos. Cpemi Hux:

- YxymureHme OTHOIISHMA HaceleHuA K MHCTMTYTaM BIacTH B YKpalHe B
LIETIOM, TPaHCTTHPYeMOe Ha OpTaHbl BHYTPEHHUX Oerl.

- MoewilLIeHe CTAHDAPTOB OLICHMBAHKA IPABOOXPaHHUTENBEHON dedTellb-
HOCTH BCITETCTEHE TPOIEccOB AeMOKPATH3all MK, PaseuTHA cBOBOIH CloBa.

- IOyodyHKIMOHATEHEE [POLIeCCH BHYTPH OPTaHOB BHYTPeHHMX Her
KaK CTeICTBHe 3aTAHYBLIerocs pechopMUpOBAHMA BCEH CHCTEMBl TIPaBOoxXpa-
HUTETbHOM JedTelbHOCTH B YKpalHe.

BulfBTeHHOR B pe3yTbTaTe HOCTENOBAHMIT COCTOAHIMe OBIIECTBEHHOTO C0-
3HAHWA, & Takke ero HayuHad MHTeplpeTalua NpH3BaHH CTaTh TeopeTHIec-
KOl OCHOBOYI 1A COBEPILIeHCTBOBAHMA paboTH MompasieneHusl OpraHoB BHYy-
TpeHHMx Aenl B Topode TyraHcke. CrnenyeT OTMeTHTh, ITC PYKOBOICTBO 00Mac-
THoro ynpasieHus MBJ (coBMecTHO ¢ oTHenoM perMoHaTBHOTO KOHTPOTY
YropasneHus MOHUTOPHHTA cOBTIONeHUA Mpak YeloBeka B OedTelbHOCTH Of-
raHoB BHYTpeHHHMx el Annapata MuHmcTpa) DOCTOAHHO yaenaeT BHUMaHHe
mpobGmeMaM COBEPLISHCTBOBAHMA B3aMMOTEFICTBHMA MIVIMIIMI ¢ HaceTeHMeM,
MHHUMM3AIHKH PAKTOPOB, HEMATHBHO BIMAIIIMX Ha OBIIecTBeHHOE MHeHIE,
OnHako panMKaTbHOe M3MeHeHMe CUTYALMK B CTOPOHY ee YIy4IleHHS Haxo-
JUTCA BHe KOMIETeHIIHM MeCTHOrO PYKOBONCTBa OPraHOB M OO pasiene A
MBI Vkpaunn. Tlyranckad MUTUIMK paboTaeT B YCIOBMAX W P DapaMeT-
pax, 39JaBaeMEX MUHMCTePCTBOM ¥ APYTHMMH OpraHaMi BTacTH M yIpasie-
HuA. Tem He MeHee, BHABICHHHE B xOOe MCCIETOBAHMA HeKOTOPHE 3aKOHO-
MEPHOCTH UMEeKT A0CTATOUHO YHHMBEPCalBHEI XapakTep M MX aHAIIM3 MOKeT
OHTL MCIOTB30BaH MPH KOPPeKTHPOBKe TexX UM MHHX MporpaMM pedpopai-
POBAHIMA.

MuHMCTepCTBOM BHYTPeHHUX Ael YKpauHE IPOTeKTapHpOBaH Kype Ha
Mepexod oT KOMHYeCTBeHHBIX MMOKasaTelled B OlleHKe paGoThl MITHIIMK K Ka-
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YecTBeHHHM. M ODHMM 13 TaKiX KaueCTBeHHH X MOKasaTelled IPelnoiaraeTcs
obIiecTBeHHO? MHeHue 0 paloTe MUAMIHMK. B CBASM ¢ 3THUM BOSHUKaAET Macca
npobnem. Cpemit HHUX - KOMIETeHTHOCTE OOIIecTBeHHOTO MHEeHHMHA, ero obbek-
THBHOCTB ¥ Apyrue. Ha, OelicTBMTeNbHO, HaceTmeHMe He Beerda obnagaeT mo-
cToBepHON HHGopMalelt 08 O0BeKTHBHEIX 1 CYOBeKTHMBHBIX TPYIHOCTIX B
pabote wwTHIH ((PHHAHCHPOBaHHE, TeXHITYeCKad OCHALEHHOCTD, K pPOBHe
npobnemsl). [a, Ha oOBLIecTBeHHOE MHEHME CepbesHOe BIMAHME OKA3bIBAeT
Jaleko He Beerfla KoppekTHad MHcpopManua CMIU. Ho MBOroe saBucur or
CAMFX OPraHOB BHYTpeHHUX Jem. M Tor ¢pakT. uTo B [TyraHckoM yHHBepCHTeTe
BHYTPeHHUX Jel - CTPYKTYPHOM nodpasgeneHuis MBI - 13 roga s rod mpo-
BOTATC MCCIETOBAHMA IO M3YIeHMI0 OOLIZCTBEHHOTO MHeHMA O paboTe Mu-
THLHMH, Pe3yIETATH KOTOPBIX OBCYKIAKTCA COBMECTHO ¢ PYKOBOICTBOM MeCT-
HBEIX OpPTaHOB BHYTPeHHMx Jef, NpH3BaH IocoOCTROBATE MOBRIICHHMIC Kauec-
TEa PYHKIHUOHHPOBAH M MPaBOOX pPaHHUTEIBHBIX OPraHOB.
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3aAMECTH T HalambHMKA KadeIphl aTMIHHCTPaTHBHOTO [IPAaBa

M ATMMHHUCTPaTHEHON JesaTeMbHOCTH, KaHTHIAT PHIIIecKix HayK
(Hiypearckuit cocydapcmben bl yrubepeunen

Brympenricx dea imerie 2.A. HQudopenro, Vipauna)

COLUHHOKYIbTYPHBIE OCHOBAHUWA TOCYAAPCTBEEHHOI'O
YIPABJIEHUA M1 AMMUHUCTPATUBHOM PEGOPMBI B VKPAMHE

B npuninne He oTBeprad BOSMOKHOCTE PeanmM3alliii Ha YKPaMHCKOW Io-
use TUOePaTLHO-IeMOKPATHYECKON 3allaqHMYeCcKOM MOIENH | CTAHOBIeHMS
MpaBoBOTO TOCYJApCTBa, MB BHHYKOeHH KOHCTAaTMpOBAaTh, 4TO BpeMA AnidA
peanusalli  IUBMIH30BAHHOTO THOepalbHO-IeMOKPATHYECKOTO MPOeKTa
ynyineHo. Her yke TOTe 3aKOHOMNOCIYIIHOTO, KaK B Hadane NepecTpoViKiL
CcyOBeKTa, C IOMOIIBIC KOTOPOre MOKHO GHITC OH JaHHYK MOdelb peanuso-
BaTk. HulHe cdopMupoBanocs Henoe MNOKONTeHHe MOeHHO Oe30PHeHTH pOBaH-
HBEIX MOTIOTHX TK0AeH, BHpoCiIee B COLMATBHOM Xaoce M K 3TOMY Xaocy npu-
BHKIIIeE, amalTHpoBaellleecd. B 3ToM xaoce CBOM 3aKOHH, CBO4 Wled - "3aKo-
nauMBaHKue" MOHETH TIOOHMY He3aBHMCHMC OT 3aKOHa CIocebaMi1, 4To He Mo-
#eT ObITh OOLedHAIOLIET 0BILIecTRO MOeeH.

Kaxor BHx00 BMOUTCA U3 COTABLIRTOCA MONOKeHMA? Brixon BHOMTCA B
TOM, 4TOBH MeXaHM3M FOCYIAPCTBeHHOTO YIIPABTeHMA IPHBEeCTH B COOTBETCT-
BHe ¢ COIMOKYJIBTY PHEIMM OCHOBAHUAMH, B COOTBETCTBHE ¢ cOBCTBEHHON CO-
UHOKYARTYPHOU Gasol, a peanMsallMio aIMHMHHUCTpaTHMBHOWM pedopMH B
YKpauHe DOCTaBUTh HA TBePOYIO HAYUHO-3KOHOMIYECKYIO OCHOBY C UeTKMM
onpeneTeHMeM TAloB €2 OCYLIRCTRIeHMs, a TakKe Mep OTBeTCTBeHHOCTH A1
CyIBeKTOR, KOTOpHe ByOyT IpeTBOPATE ee B KH3HE.

[MonyTHO ¢ 3THM MH JOTUKHH OTBePTHYTh YHMBpCaTbHHN XapaKTep 3a-
NI HHX IeHHOCTeH, 3alafHblX JopM TocyJapcTBeHHOTO YIpaBleHWd, UTo

OTHIOOE He TOBOPHT O KaKOH-TO "HE,-‘J,OSpEHOCm B He,E[OpaBBI’lTOCTT'l" YEPaHHC-
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koro obiectea. MuI He xyXe, MH He ny4llle, MH Jpyrie. Heobxomumo oreep-
THYTh NPHMMMTHBHHA eBpOIOLeHTPH3M, UMEeRIIUA 00HKHOBeHUe TPeTHpO-
BaThk BCe He-sallafiHele NOMTUTHYecKHe KYIbTYPH. MBI B clnax BeIpaBoTaTh
CBOF1 3dPPeKTHMBHEIA KYPC TOCYJapCTBeHHOTO YIpaBleH s, OCYIUSCTBMTD afl-
MHMHUCTPATHEHYIO pecopMy Ges UbMx-THB0 NONCKas0K, M LTI TAKOTO YTBE K-
JeHuA eCTh OnperneneHHMe OCHOBaHMA: 1) B VKparHe BOCIIMTAHH CBOM BHCO-
KOoKpaTHpUITMpPOBaHHEBIE YIPaBTeHYecKie Kaapel; 2) MPelcTaBuTeni YKPalH-
CKOM  alMUHUCTPATHMBHO-TIPABOBOM HAYKM NOOTOTOBITHM P Cepbe3HBIX
NpeTOKeHUF 1A peal3allMi YKa3aHHBIX HallpaBleHmy; 3) caMO YKpalHC-
Koe 08IecTeO B MoCeIHee BpeMd IPelBARIAET CIIPOC Ha MOBLILIeHHe YPOBHS
roCYIApCTBeHHOTO YIpaBleHHa M CKOpedllee 3aBeplleHne alMUHUCTPaTHE-
HoWl pedopmel, Tpelya or cOGCTBEHHH X MOMHTHEOR 1 YIPaRTeHIEs BOCCTaHO-
BHTb NPOMHIITEHHOCTE, COMMATBHMMA M Oy XOBHHIF MOTeHIHMAl, OCTAaHOBHMTH
Pasryl MPecTYIHOCTH W alMUMHUCTPATHBHOW NelMKTHOCTH, NPeKpaTHTh Oa-
TEHeMIIYI? Paclpoiaky TOCYJapCcTBeHHOTO WMYIIeCTBa M cOpackrBaHue
OTBETCTBEHHOCTH 38 COLMATBHYIO cpepy.

IMozroMy B HaCTOALIMI IepHOI, Meped YKPaMHCKUM ODIIECTBOM CTOUT
3afava. HafiTH CBOe paBHOBECHe, MpUCyIlee YKparHe, MeKIY BO3MOKHOCTH-
MH, 3a7a4aMy M PYHKIMSIMH TOCYIaPCTBeHHOTO YIPaBIeH s, ¢ OLHOF CTOpo-
HEl, ¥ MOTHOMOYHMAMM, BOSMOKHOCTAMM CAMOYIIPABIeHUA, HApOOHOTO Mpe-
CTaBHMTeNbLCTEA, IPasKIaHCKOro o0ILIecTea, ¢ JpYIro CTOpoHH. Takoe paBHOBe-
CHe OOLKHO COOTBETCTBOBATL HALMOHATBHBIM MCTOPWYSCKMM TPATULMAM,
COUMOKYNETY PHHM OCHOBAHWAM, ¥POBHIO IIPABOCO3HAHMA, YPOBHIO TOIMTH-
Ueckof M o0LIe KyMBETYPH HaceleHus, COLManbHHM OKUIAHMAM OT peatH-
3AIMM aOMUHHMCTPaTHBHON pechOpME]L, @ He ABTATBCA 3alOKHUKOM TyKeseM-
HBIX TPad M.

OnHako yToOH M30eKaTh HeraTUBHHX MOCTeTCTBUA MPedCTOoALIHMX Ipe-
obpasoBaH i HeODXOMMMO PelIUTh TPU CTPaTerruecKie 3amaqn:

1) NOBHCUTE KauecTBO CyDbeKTa yIpaBneHus - Yepes NposeleHHe ammMi-
HUCTPaTHBHON pedhopMH JoBUTECA OTCeUeHMS KOPPYMIMPOBAHHON, Hexh-
$PeKTUBHOM YacTH YIPaBIeHYeCKOro allapaTa, M BIOKeHUA WHBeCTULIMIA B
CaMy CHCTeMy YIIPaBleHus;

2) NOBHICHTE Ka4ecTBC 00BbeKTa YIpaBleHHs — Yepes NpocBellieHre Hace-
NeHusd, TIOBEILIEHe YPOBHA 1 KadecTBa oBpasoBaHuA, NOTHUTHYECKON M Ipa-
BOBOI KYIETYPBI, TONEPaHTHOCTH HaceleHMd I ero pasmTMYHHX TPYIIL i UT0es
MTO;

3) Ha ypOBHe 3aKOHA YeTKO ONlPefeNTMTh 3TallH OCYILIeCTBIeHMA M HMHI-
CcTpaTUBHOM peddOpPMH, CyGBeKTOB, OTBETCTBEHHBIX 3a ee peall3all{Io, BOSMO-
JKHOCTB MPHBIeYeHA HayIHOTro coo0IlecTea ONid MPOTHOSMPOBaHHA pesyiib-
TATOB TAKOH pechOPMBI 1 MOATOTOBKH COOTBETCTBYKOILIMX IIPeIIoKeHH A, eCTi
HOHaOOOMTECA KOPPEKTHPOBKA ee COTeKaHMd.
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Eule pas nmoguepkHeM, YTO B YKpaHHe HeoOXOMMMO ONpeqeneHHOS M3-
MeHeHMe Kypca B ToCyJapCTBeHHOM YIPaBIeHUH M OCYLI@CTBTeHUH aTMMHH-
cTpaTuBHOW pecpopMbl. HanpapneHHd BOZMOXKHHX KOPPeKTHPOBOK - oBo3Ha-
YeHH.

O.B. BoukoBHi

HaykoBp¥ anispobitaim HIJT

3 IIPABOBHX Ta OPTAHI3ANIAHO-TAKTHUHKX IIpobmeMm OP]
(yeancektit deparadniin yHifepoimenn

Enympinmix cnpad iveni E, Q. Hidopenra, Vipaina)

HOTIMTAHHA YAOCKOHAMEHHA CYJOBOIO KOHTPOJIHO
TA NPOKYPOPCBKOI'O HATTIAOY
3A OBMEXEHHSAM KOHCTUTYLIIMHUX IMTPAB TPOMAIAH
B OTMEPATHUBHO-PO3IIYKOBINA AISLTHHOCTI

B yMoBax, KOMM 3axUCT IIpaB IPOMagiaH € HeBiOKIaTHUM, Ta HafOLTbII
OPiOPUTETHUM 3aBIaHHAM Aepikaei [1], ece BinblI 3HaYYILMMI CTaKOTh ITH-
TaHHA IPABOMIPHOCTI MPOBeTeHH: OIepaTHBHO-POLIYKOBUX 3aX0iB, I0B'A-
3aHMX 3 THMYACOBMM 0OMeKeHHAM KOHCTHTYLIHMX NPaB IPOMATAH.

3HauHMA BHECOK ¥ BUPILIeHHI IpobieM 3axKCTy IMpas Ta CBoDON MIoai-
HI{ B OIlepaTHBHO- PO3LIYKOBI M TiATEHOCTI T OKPeMIX acllekTiB, alo cyMixKHIX
nuTaHe npucestdei npanoi O.-M. Bannypki, KO.M. T'pomesoro, E.Q. Himopenka,
B.C. 3emenentkoro, LT1. Kosauenka, .M. Kos'akosa, B.I. Bapanenka, M.V Ky-
pouki, B.K. Mucuuenka, B.T. Mamapenka, B1. Mapumnisa, M. A. IMoropengkoro,
[1.M. PaGunosiraa, B.M. Teprumnika, M.€. IlyMuna Ta iHIIMX BUSHMX.

BesymorHO, poBoTH 3a3HaUeHMX HAYKOBILIB CKITaNaloTh CYTTEBe MiNIPYH-
TA OOCTITKeHHA npolneM, OB A3aHUX 3 NPOBENeHHAM ONepaTUBHO-pPO3LIY-
KOBMX 3aXOfie, LIO THMYacoBo OOMeXyIOTh KOHCTUTYLIMAHI IPpaea TpOMaTAH.
ITpoTe, HACKOTONHI AN MUTaHB BCe LI FATHMIIAKTHCA HeBMpILIeHUMN. J0K-
peMa, icHye HeysToIKeHicThb 3aKOHOTABCTEA B YacTHHI CYIOBOTO KOHTPOMIO Ta
HPOKY POPCHKOTO HAIMAAY 3a MpoBeJeHHAM BKA3aHUX 3axOHiB Ta iHILII nuTaH-
He. Le i 3yMOBIIO aKTYaNBHICTb JOCTIKe HHA 3a3HaUeHOT Mpolien.

Mo ceoin cyTi npHpona oNepaTMBHO-POSIIYKOBO] JIANBHOCTI Taka, HIC 3
opHOoro oKy BoHa € OieBMM 3acoboM BopoTelie 31 IMOYHMHHICTIO, a 3 iHLIOTO -
TalTh y cobi, AK NOKa3ye CRITOBMFA OOCELT, a TAKOAK MMHY/IE FI CY4acHICTh HaLIol
KpaiHM, 3arposy npasaM i ceobonam mogunmn [4, c. 338]. binsbire Toro, KoHcmi-
PATHMBHa Ta 3aKPMTa Bill IPOMAICEEOCTI OMEPAaTHMBHO-POSLIVEKORA TiATbHICTE
Aensae coboto cpepy MOBMIIEHOTO PHM3MKY ODMeXeHHS Npab Ta ceodon, rpo-
MaAH, aikKe MOATHBOCTI COLHaNBHOTO KOHTpPOTI 3a Hero o0MexeHi. Came
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TOMY, MOKIIHEBICTb BesmincraBHOro ofMeXeHHd IIpaB IPOMAajdH ¥ OllepaTHe-
HO-POSIIVKOBIN OIATBHOCTI Mae OyTH 36edeHa OO MIHIMYMY, IITAXOM 37Taro-
JKEHOCTI KOHTPOMIOKYMX Ta HalMTAOOBMX iHCTAHIIIA Ta 9iTKOT permaMeHTanil
MOPANKY INOTOTOBKM Ta HMpOBedeHHA OlepaTHBHO-POSIIYKOBHX 3ax0iB, IO
THMYacoBO 0OMeXYKITE KOHCTUTYLiHI ITpaBa rpoMajisaH.

BignosigHo Ao MUKHApPOIHUX CTaHAApPTiB ¥ KoHcTuTY il VKpainu 3asHa-
YaEThed, IO OKpeMi oOMeXeHHA Ipae IpoMajiaH MOXYTE OYTH BCcTaHOBNEH|
nulle CYyOoM ¥ BMIamkax, MepenBaveHirx sakoHOM. HeoBxioHicTs cymosoro
KOHTPOTIO, NPHMIHATOTO 33 OCHOBY B DiNMbIIOCTI JeMOKPaTHYHUX Jep/Kas, Mo-
ngrae y TOMY, LIO TAaKHMA KOHTpONb 3abeslledye BeTUKMA CTYNiHb Heylepe-
JACHOCTI, M0 OOGITAETBCA IMUBIXOM NOAUTY (PYHKLIM KPMMiHATHHOIO mepe-
CIiOyBaHHA i BUpilleHHd OpolecyaTbHOl cylepedki. [TpoTe, 0nd peatisanii
JAHOTO NOA0AEHHA, HeoOXiOHO o0 HOPMM 3aKCHY BIONOBIDanMM yciM BUMO-
raM i MIiCTHIM KOHKPeTHi BKasiBki, 074 sanoBiraHHA HeOMHO3HaUHOMY Ta
Cy0' EKTHMBHOMY TNyMadueHHIO,

Hotenep, mpoulenypHi acleKTH MiATOTOBKM ONePaTHBHO- POSLIYKOBHX
3ax0iB, IO THMYacoBO 00MEXYIOTE KOHCTHTYLIfHI MpaBa IPpOMaddaH perila-
MeHTyBamnchk [loctanosow Inenymy Bepxosroro Cyoy Ne 9 sig 01.11.1996 p.
"TIpo sacrocyeanHd KoHcTurylii YKpaiHM Opi sOilicHeHHI Ipaeocymua" i
mucToM Bepxosroro Cyay Ne 16/6 sig 19.11.1996 p. "[Tpo THM1acOBMIT TIOPA-
JIOK pOSIIy MaTepialis Ipo dady OO3BONY Ha IMPOHMKHEHHS IO XWTIa Y4i
IHINOrO BOTOMIHHA OCO0M, HAKTadeHHA apelliTy Ha KOPecloHOeHIIIo | BUIMKY
1i 3 MOIITOBO-Tenelr pachbHMX YCTaHOB Ta SHATTA iHdoOPMAaIil 3 KaHATIB 38 43Ky
(TermedpOHHMX posMOB, TelleTpachHOl UM iHIIOT KopecrioHOeHILi)". TTpore 3a-
3HaUeHi aKTH HOCATh PeKOMeHOALIFH A XapakTep Ta He € JkepenamMi [pasa.

Y 38'A3KY 3 MM, OCTAHHIM YacOM, 3HAYHO AKTHBisyBaTack podoTa 3aKo-
HOTBOPIIB HaJl Y3rOKeHHAM 3aKOHOOABCTBaA B YaCTHHI pernaMeHTauii onepa-
THMBHO-POSIIYKOBHX 3aXOiB, IO THMYacoBO 0BMeKYIOTE KOHCTHTYLHI Ipa-
Ba rpomanaH. Tak, KoMireToM 3 3akoHOTapuore 3abesneueHHA MpaBOOXOPOH-
Hof OianeHocTi Bepxosuol Panwu Yrpaiau Gyno miprorosneno INpoekr 3akony
Vkpainu "l[Ipo BHeceHH: 3MIH 10 JeAKMX 3aKOHIB YKpalHM (IIoOo Hegomy-
IIeHHd He3aKOHHOro O0Me:keHHd KOHCTUTYIIMHUX NpaB ITOAMHH I Yac
JOCYIOBOro CifICTEa, ONepaTHBHO-POSLIYKOBO! Ta KOHTPPO3BIIYBanbHO! Oif-
avHOocTi) Ne 4106 Big 23.02.2009 poky, 3a iHiniaTneoro Haponnux genyrarie
Yikpainu C.B. Onilinmka Ta A.B. [TopTHOBa, B AKOMY IPOMOHYETBCS BHECTH
3MiHM Ao KprMiHantHO-NpolecyaTbHOTO KOOeKCy YKpalHi A caMe, 4acTHHY
TPeT CTaTTi 187 BMKNIAcTH ¥ HacTYIHIA pedakiil: "ApellIT Ha KOpecloHIeH-
i, 3HATTA iHdopMallii 3 KaHaMiB 38 43Ky, HeIIacHe MPOHUKHEeHHA A0 JKMIIa
UK 00O iHIIOro BOMOMiHHA OColH, KOHTPOMb 3a MTHMCTYBAHHAM, TeledpOHHIMIM
PO3SMOBAMM, TeNlerpadpHOIO Ta IHIIOK KOPeCHOHISHLIEK, 3aCTOCYBaHHA iHIIMX
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TexXHIYHMX 3aco0iB olepKaHHA iHpoOpMallil 3 MeTOIO 3aModirTi 3TOYHMHY MOXKe
OyTH 3acTocoBaHO OO MOPYLIPHHA KpHMiHAMeHO! copaei. Takmm 4qHMHOM,
asTOpit [1poekTy MPONOHYIOTE MPUPIBHATH MPOLEIYPHI aCHeKTH IIPOBeIeHHS
JeAKHX OMepaTHBHO- POSLIIYKOBHX 3ax0MiB A0 MPOLeCcyanbHOTO MOPAIKY Mpo-
BelleHHd MepIlIodeproBx CTimgmix Oif. MokHa IMOTOmMTHCE 3 3alpOIOHOBA-
HOK HOBeJIOK, Ta BBAXKACMO, LU0 TAaKMI KPOK € IUIKOM BUITPABOaHMM Ta Odi-
KYBaHUM. ATKe HACBOTOIHI He 3a/THIIIIOCE CYMHIBIB ¥ BaKTHMBOCTI OIepaTi-
BHO-]PO3IIYKOBOT AiANBHOCTI MPH po3CTIinyBaHHI 3N0YMHIB, a iHdopMallia, mo
OTpHMaHa I, Yac NpoBeIeHH:A Ole PATUBHO-PO3LIYKOBUX 3aX0MiB, 33 JaHMMK
MBC Ykpainu, y 80-Ti % € KIIOUOBOK NPH PO3KPHTTI 3TOYHHY.

Takox surmkac dikapicTe [lpoext 3akoHy Vkpainu "[lpo sHeceHH#
aMiH OO fedakux 3akoHiB YKpaiHu (IIOI0 BIOCKOHANeHHS MeXaHisMy 3axuCTy
KOHCTHTYIIIMHUX MPaB I'pOMaiaH IIPU NPOBAIKeHHI ollepaTHBHO-POSIIYKOBOT
Ta KOHTPPO3BidyBanbHOL AianbHocTi)” Ne 4663 Bin, 12.06.2009 poky, iHILIfioBa-
Horo HaponwuwmMmu penyraramu Yipaiau C.I. Mimenxom, B.I. LeeneM Ta
KO.B. TpokonuykoM. Y posrndanysaHoMy [lpoekTi aeTopaMu DpONOHYETbC
JonosauTH KINK Ykpainn cratrero 187-2 nacrynHoroe 3micty "Hernache npo-
HUKHEeHHS 10 XUTIa UM iHIIOro BonodiHHg 0colu, 3HaTTd iHdopMallii 3 KaHa-
HiB 38" 43Ky, KOHTPO/b 3a IIMCTYBAHHAM, TeledhOHHMMM POSMOBAMI, Telerpa-
dHOIO Ta IHIOK KOpecNOHTeHIIEK, 3aCTOCYBAaHHS IHIIMX TeXHiUHMX 3acodip
onepskaHHA iHdopMaLii 0o NOpYIIeHHA KPUMiHaTbHOI cIipasi”. ABTOpPH Mpo-
eKTY TAKOX MPOMOHYIOTH HOSBOMHTH MPOBENeHHI OKPeMiX OlepaTHBHO-
POSIIYKOBHMX 3aX00iB 10 NOPYILeHHA KPHMIHaNBHOI CIIPABM Ta OKpeMO Ipo-
MOHYIOTh NMPOUeTypy OTPUMaHHA A05BOMY Ha IPOBedeHHA 3a3HaueHUX 3ax0-
Jie.

[MpoTe, MOTOMKYOUMCE 3 OKPeMUMU Iponosuiigymu [TpoekTis, MM BBa-
HAEMO 3a TOITbHe BUCTOBUTH 3allepedeHH LIOIO OKpeMUX ITOT0KeHE. Tak, ¥
neox IMpoekrax, O pOSIILIAKOTECA HaMM, aBTOPH MPOMNOHYIOTE MIPOLenypy
OTPHMMAaHH4 CYOOBOTO NO3BOINY Ha MPOBeTeHHA ONepaTHBHO-POSLIYKOBUX 3a-
XOfiB, L0 THMYAcOBO OOMEXYIOTE KOHCTHTYIINHI IpaBa IrpoMaifH. 3sicHo,
IO ABTOPH IPOSKTIB, pO3pOONAIYM HPOTIO3HILIT HaMaranuck 3aBepILUTH TPH-
Ba/ly OMCKYCIO LIOTO Y3rOMAKeHHA HOPMaTHMBHO-IIPABOBUX aKTIB B YacTHHI
permaMeHTallil ImpouedypH OTPUMaHHA CYLOBOrO AO3BOIY Ha IIPOBedeHHA
ONepaTHBHO- PO3LIYKOBHX 3aXOAIB, [0 THMIAC0BO OOMEeXKYIOTh KOHCTUTYLIIFHI
NpaBa rpoMagaH. Amxe, OiNblle JeCATHITTA TPHBAKTh CyNepedkH LIoOo
HeY3rOMAKeHOCTi YacTHHK Opyrof or. 8 3akony Ykpainn "[po OP" Ta yacTu-
Hu m'aroi or. 97 KITK Ykpainn. HeysromwkenicTs nondrae y ToMy, 100 3akoH
Yipaiau "TTpo OPO" permaMeHTye NOPAIOK OTPHMAHHA JO3BONY, HPH SKOMY
NOJAHHA KepiBHKKa ONepaTHBHOTO MAPOsTily Ha HpOBeldeHH:d OepaTHBHO-
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PO3IIYKOBHMX 3axXOMliB HallPaBI4eThed B CYI AT OTPUMaHHA JO3BOTY, PO IO
Ha MpoTAzi 000 NOBIIOMIAeTECa NPoKypPopy. A y 4.5 cr. 97 KITK Vkpainu
3a3HAueHO, IO NOJAaHHA KepiBHUKA OMePaTHBHOIO NiTPo3iny Ha IpoBeleHHS
ONlepPaTHBHO-POSLIYKOBHX 3aXOMiB MoTpedye o0OB A3KOBOTO IOTOMKeHHd 3
MPOKYPOPOM 1 TITBKM M HBOTO HATIPABTACTBC ¥ CYII.

IMigTpuMyoun nonoxkeHHsA, 3asHaueHi y KIIK Vkpainwu, apTopu npoekTis
NPOHOHYIOTE MOTOMAKYBATH MOTAHHA KepiBHUKA OepaTHBHOTC ILpo3ainy Ha
NpoBefeHHA OlepaTHBHO-POSIIYKOBHX 3ax0dis ¥ npokypopa. [1pote, mu He
MOTOMKYE€MOCh 3 BKasaHMM MOMTOKeHHAM Ta BBAKAEMO, IO MPUITHATTA BKa3a-
HUX 3MiH [0 5aKOHOHABCTBa MpH3Bene A0 HeraTMBHUX NPABOBHMX HACTIOKIB Ta
3HAYHO YCKIAIHWTE 30ilCHEHHS OlepaTHBHO- POSLIY KOBOT IiATEHOCTI.

SIKIIO K 3BePHYTHCE TO OCHOBHOTO 3MICTY 3allpONOHOBAHMX HOBEI, TO
MM BBAKaeMO 3a MOTpibHe 3ayBaXUTH, IO MOrOIKeHHA NOJaHHA KepiBHMKA
OllepaTHBHOTO NiTPo3Nifly Ha IpOBeleHHA OllepaTHBHO- POSLIYKOBUX 3aX0/iB,
3 opHOro BoKy, Iepekiagac Ha MPOKy popa (hyHKIK KOHTPOIK, ke BiIMoBa
Y MOTOIRKeHHi ONepaTHBHMIA I po3IiT hakTHYHO OTPUMYE BIIMOBY B IIPOBe-
JeHHI 3ax00y, a 3 IHoro SOKY, MPOKY pop HeBUIPaBIaHO YCKTATHIOE Ta 3aTA-
I'ye OTPUMAHHA T03BOMY Ha IPOBeTeHHA 3axOMy, UMM [Ie PelIKOIKAE peantisa-
Ui OOHOMY 3 OCHOBHMX NPHMHLIMIIE OMepaTHBHO-POSIIYKOBOL JiANbHOCTI, 110
cigye 3 1l Ha3BH - "ONepaTHBHOCTI".

Huckycis mpo uac Ta POpMH yIacTi IPOKYpopa ¥ POsIIALi NOOaHHA Hpo
HpoBefeHHd OMEePATHBHO-POSLIYKOBHX 3ax00iB, IO TMMYacOBO OOMeKYIOTH
KOHCTUTYIIIHI NMpaBa rpoMajidH € OKPeMMM BHITAJKOM HeyperylbOBaHOCTI
HUTaHb PO MM Ta 3aco8K MPOKYPOPCEKOrO HAMMAAY 3a HOMepenHiM CTiIcT-
BOM Ta OMepaTHBHO-PO3IIYKOBOI AigNEbHicTIO. ChOrofiHi, BilcToloBaHa [eHe-
PaNBHOK MPOKYPaTYpore YKpaiHi TO3HIE € OMHOSHAYHOK KON TOro mo-
PAOKY, KO PpillleHHA NWTAHHA PO NMPOBedeHH:A Olle PATMBHO- PO3LIY KOBUX
3axonie 3AifcHIoBanock Ges yuacTi cyny. Humi, noasa Hosoro cy0'ekTy - cyay,
KapIMHaTbHO 3MiHIoE icpapxito dopm Harmany. Cyf, € roJIoBHOK Ta BHpillla-
MBHOW iHCTaHIic. CrnpoGH NOKIAcTH Ha MPOKYpopa 000E 150K Monepeq Hbo-
IO CAHKIIOHYBaHHA A03BONY HA MPOBeNeHHA OlepaTHBHO-POSIIYKOBHX 3aX0-
Hie ob ekTHBHO 0BMeKye permaMeHTOBaHI 3aKOHOM NOBHOBaXeHHd cyay. Pea-
NBHO BiIMOBa MPOKYPOPa B CAHKLIOHYBaHHI NOMaHHA Hpo npoeedeHHs OPM
O3HaYae HAABHICTE KOMisii B 3aKOHOMABCTBI, B 9Kifl JaHa (yHKIIS HaleXHTh
cyny. IlpenoHoBaHa NpoLlenypa OCKapieHH:A pillleHHA MPOKypopa B Cyai
OPUSBOIMTE 0 HEBUIIPAaBOAHOL BTPATH 4acy, IO O3Havas - SHIDKeHHIO [OTe-
HUifHOT edpexTiBHOCTI caMci OPH, 1o BCTyNae B NPOTHPIYYA 3 MUTIMM ¥ 3a-
BIAHHAMM COpOTBOU 31 3MouMHHICTIO. KoRG KT MOXKe SHaWTH CBOE MPHFIH-
THe pillleHHd, AKIIO PerfaMeHTYBaTH B 3aKOHI De3locepelHI0 yIacTh IPOKY-
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Popa MpH posIIgni CYATe NOJAHHA IIPABOOXOPOHHMX OPraHiB Ha NpOBe-
JeHHA HelTIaCHOrO MPOHMKHEeHHA OO KHMTIa 4i iHIIOTO BOTONIHHA ocoBu,
3HATTA iHdOpMallil 3 KAHATIE 38" A3KY, KOHTPOTK 3a TMCTYBaHHAM, TenedhoH-
HUMH pO3MOBaMM, TelerpachHOK Ta iHILIOK KOPecIOHIEHILS, 3aCTOCYBAaHHS
iHmMX TexHiYHMX 3acobiB omepskanHd iHdopmaii Taka mpolenypa mozeo-
TUTEH ©00'€KTMBHC BMABMTH IPOTHPIYYA B NOSMLIAX CTOPIH - ONepaTHBHMX
NpaliBHMKIE I NpOKypopa, OLIHUTH HaBedeHHI Aosodu. B pesynbrari, cyons
OTPHMMAE MOAKTHBICTE 3 GiNHIOK OOIPYHTOBAHICTIO NPHMIHATH PpillleHHA ¥
3a00BOTeHHI 9M BiIMOBl nogaHH:. OcobucTa y4acTh CTOPiH J03B0AUTE OiMTBII
obrpyHTOBAHO OLHKTH yci "3a" i "nporn".

Kpim Toro, y INpoekri 3akony Yipaiau Ne 4106 sin 23.02.2009 poky,
MPOIOHYETLCA BHeCTH 3MiHK A0 KpuMinameHOTo Kodekcy YKpaiHH, JONOBHIM-
BLIH FOTO cTaTTelo 163, e nepenGauMTH BIOMOBIOANEHICTE KePiBHMKIB Ollepa-
THBHMX MO PO3IiTiB, MPOKYpPOpiB Ta cyadie, 3a BesmimcrasHe BHeCeHHd Ta IO-
TOIKeHHA TMIOJAHHHA, a TAKOK Hady Ge3NiIcTaBHOIO MO3BONY Ha IIPOBeIeHHS
ONePaTHBHO- POSLIYKOBHX 3aXOMiB, M0 THMYacoBO O0MEKYIOTh KOHCTUTYIIIHI
npasa rpoMafgad. MoxHa moroouTick 3 HaBedeHMMH NPOIO3MILIAMKM Ta Ha-
NPAMKOM, ¥ AKOMY FOYTE 3aKOHOTBOPLI, a[yKe 3TTHO 3 JOCTIIACHHA NPAKTH-
KM IPOKY PaTyPH LIOMO HAIMADY 38 JOTPUMAaHHAM 3aKOHHOCTI IPH 30iACHeHHI
ONepaTHBHO- PO3LIYKOBOT JIAMBHOCTI, Ake 3MidcHIoBanToch y 2008 pomi, 3a pe-
3yabTaTaMK MepeBipKH ollepaTHBHO-PO3IIYKOBHMX CIpaB KaTeropil “3Jaxuct",
sasefeHux JICBE3 Ta YBO3 YMBC Vkpatau y JTyrancekin odnacti sa ¢raxra-
MH JTOUMHIB, ITOB A3aHKX 3 XxabapHUITBOM Ta Kopyniick 3 16% OPC "3axuct"
saBedeHnx YBO3 e 2008 poui peatizoBaHO 3 MOPYIIEHHAM KpPHMiHATBHMX
crpas, a e 16% sakpuTo (o LI 2, 3, 7 ¢T. 9-2 3akeny Ykpainu "lpo onepa-
THBHO-POSIIYKOBY JigdnbHicTE"). Kpin Toro, sa 1 mispiuua 2008 poky 6% OPC,
Mo AKMX NPOBOIMINCE 3aXOTH, IO TUMYACOBO OOMEXYIOTh KOHCTUTYLIFIHI
MpaBa rpoMafgdaH 3aKpUTO Ha HigcTasi n. 3, 7 ¢1. 9-2 3akoHy Vkpainu "[Ipo
ONepaTHBHO-POSILIYKOBY JiAMEHICTE". ToOTe, Mo onepaTHBHO-POSIIYKOBUM CIIpa-
BaM, AKi Gymi 3aKpuTi Ha migcrasi 0. 3, 7 cr. 9-2 3akoHy Ykpainmu "[Mpe onepa-
THBHO- PO3ILYKOBY OBSUMBHICTE' OMepaTMBHO- POIIYKOEBL 3ax0m|, 10 THMIacoBo
OBMeKYIOTE KOHCTHTYILIHI IIpaBa rpoMandH 8y nposeneHHi GesnincraBHo,
o € rpyBuM MOpyLISHHIM YHMHHOTO 3aKOHOMABCTEA. 3a pesyIbTaTaMi Iepe-
Bipky, mo Byna mposefeHa NPOKYPaTyPOK), OMEpaTHBHI cHiBpoBiTHHEM, ¥
BeleHHI AKMX 3HaXOOMIUCh ONepaTUBHO-POLIYKOBL CIpaBH, a Takok ixHI
KepieHMKKM 8y OPUTArHeHi 00 OUCHMIITIHAPHOL BiINOBINATEHOCTI 3a OONY-
mieHi nopyweHnA [7].

[TpoTe, BkazaHa cUTYaLlA € JOCHTE CYIIepeUTHBOK Ta, ¥ JeAKifl Mipi ab-
CYPHOHO, amyke OesmiocrasHe IpoBeTeHHA ONepaTUBHO-PO3LIYKOBUX 3aX0MiB,
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IO THMYAcOBO OOMEXYIOTh KOHCTHTYLIHI IpaBa TPOMATAH, 3a CBOSIO CYTTI,
He MoxXe ByTH BUHOK JIMiIe ONepaTHBHOTO CIBpoGiTHNKA, IO BUCTYIIAS iHi-
HiaropoM ix npoeeneHHA. [Llo6 gopecTH BUCTOBTeHY OYMKY, CIIpoOYeMO Mpo-
CIOMTH NpoLlenypy OTPUMaHHA CYOOBOr0 NO3BONY Ha MPOBedeHHA iHTpy3HE-
HHX ONePaTHBHO-PO3LITYKOBMX 3aX0MiB, IO Oi€¢ Ha CBOTOIHI: M OPHIAHATT
pillleHHA PO MPOBedeHHA IHTPY3MBHMX ONepaTHMBHO-PO3IIYKOBUX 3aXOMmiB,
ONepaTHBHUH CHIBPOGITHHK JONOBIdac KepiBHMUTBY 1 ¥ BCTAHOBIEHOMY IIO-
PAOKY TOTYE BILNOBIIHEe NOJaHHA, AKe Hicis odopMAeHHA MOTOKYEThCA ¥
MNpOKypaTypl i miile micnd NhoTre HATAcTheA CyOOl 41 OTPHMAaHHA JO3BOITY.
TaxuM 91HHOM, CIOYATKY NPOKY POp MepeBipac 3aKOHHICTE Ta o0 pyHTOBaHIKTh
NPUAHATTA PillleHHA NPO MpoBeleHHd 3aX00y, a MicTd HBOro Ie W CyAId Bi-
BYae NMoJaHH4 i, 3a HeoOxiTHOCT, MaTepianit CIpaBl, IO CTOCYKTECT OOIPYH-
TYBAHHS IPOBeleHHd 3ax0ly. A fAK pesylbTaT, ¥ BUMNAAKy OeslincTaBHOTO
MpoBefeHHd OepaTHBHOTO OepaTHEHO-POSILYKOBOTO 3axony, 10 BillloBina-
NBHOCTI MPUTATYETBCA JIHILE OMePaTHMBHUA cHispodiTHUK. Xoda, 9K CBITYMTE
CTAaTHCTHEA 3a 2007-2008 pp. cya, KOOHOTO pasy He BIOMOBME ¥ HaTaHHI O03BO-
1y Ha IIPOBeIeHHA IHTPY3UBHHMX ONepaTUBHO- PO3LIYKOBUX 3aX0MiB.

BkazaHa cHTyallid ¢Tala MOKTMBOK ¥ 3B'H3KY 3 THUM, LIO ¥ JAHIIOTY
"onepaTUBHMA CHIBPOOITHHK — NPOKYpop — cyad” olepaTHBHMF CHiBpPOoOIiTHHMK
BHCTYIIAE ¥ AKOCTL "crIabKol naHKH", amyKe 3riTHO YMHHOTO 3aKOHOOABCTEA, He
NependadeHo BiONOBINANEHICTE Hi NPOKYpOpa, 3a MOTOMKEHH:, a THM [ade
Cymy 3a gauy OO3BOIY Ha NpoBedeHHA Oe3sNigCTaBHMX Ta HeoOIpPYHTOBAHMX
OIepaTHBHO- POAIYKOBKX 3aX0OMIB, 110 THMYacoBo OOMeXKYIOTh KOHCTUTYLIMHI
HnpaBa rpoMafiaH.

Takun UMHOM, 3 HALUIOT TOUKM 30PY, 3aKOHONABYE 3aKPillleHHd BiOIToRi-
JanbHOCTI cyaaie 3a OesnigcTapHe HagdaHH:A JO3BOIY Ha IPOBedeHHA oNepaTi-
BHO-]PO3IIYKOBHX 3ax0I0iB 3 ONHI€l cTopoHH Byle sacTepiraTH Bif, Galioy:KocTi ¥
OPUITHATTI TAKMX pillleHE 31 CTOPOHM CYOOiB, a 3 HILIOI CTOPOHH - 3a0e3Me4iTh
TiTKe CTOyBaHHA yCix MaHOK CBOIM pyHKuiAM. ITpoTe, Take HOBOBBETEHHS
JOPedHe 32 MPOLUEIYPH, 9Ka iCHY€ CBOTONHL. A 9KIIO 3aKPillUTH MOPIIOK, 32
AKOTO PO3INAN, NMOJAHHA Ha NPOBENeHHA ONepaTHBHO-POSIIYKOBUX 3ax0IiB
Byoe sOiMCHIOBATHCE KOTeTialbHO, TO W Billlagac HeoOximHicTs ¥ Nependa-
YeHHI BigNOBITaNbHOCTI YUaCHHKIB PO3IIANY NOOAaHH:.

Takin UMHOM, aHATi3 YMHHOTO 3aKOHONABCTBA Ta NPOEKTIB 3MiH 10 HbO-
IO J03BOMTMB JTIATH BMCHOBKY, IO po0oTa ¥ HANPAMKY YOOCKOHaNeHHS Mo-
PAOKY NpOBeNeHHA OIepaTMBHO-POSIIYKOBHMX 3aX0HiB, LIC THMYacoBo obMe-
SKYIOTE KOHCTHTYILIFHI MpaBa IPOMAAAH He CTOITE Ha MICIE, a XapaKTep 3MiH
TOBOPUTE MPO MOCTYIOBY MPOIEeCYatizallilo olne paTUBHO-PO3LIYKOBOI MiATh-
HOCTi, a OTKe | IPpO MOCTYIIOBe YAOCKOHANIeHHS 1 Y3TOILKeHICTh 3aKOHOLABCT-
B4
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BAOCKOHANEHHA INPABOBOTO PETYTHOBAHHA 3AXUCTY IPAB
1 CBOBOA NMKOAMHH Y CREPI MYB/TIYHOTO VITPABAIHHA

Bukonapua Blaga, NOPIBHAHO i3 3aKOHOOABYCIO 1 CYOOBOIO, HaMOLTBII
HaOMKeHa 10 3a00B0TeHHA NoTped MOAHHN i € Tico BlIagow, 3 akor ocoba
Ma¢ MOCTIHI KOHTaKTH. CaMe TOMY BIOCKOHaTeHH:A NpPaBoBoTo BperymioBaH-
HA BCiX ACMeKTiB B3a€MOBIOHOCHH ocobu 3 opraHaMi BUKOHABYOL BNadM, ycra-
HOB/IeHHA NPiopHUTeTyY IPaB TIOIHMHK LIOI0 iHTepecie TepkaBH, BUKIKYeHHS
MOKITUBOCTI A4 HOcamoBux ocil anoBXHBATH CBOIMM BIATHMMKM IOBHOBA-
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HeHHAMU MPH 30iACHeHH] OepKABHOIO YIPABITIHHA € BaXIHBMM 3aBIaHHAM
CBOTOIEeHHH.

7k cnymiHo zasHavae O.B. Hercouenko, npaeoey pedropMy, Aka npoeo-
JUTbCA B HaIIN KpaliHi, Ma€ OyTH IIMKOM cHIpAMOBAHO Ha POSBHTOK IpaB Jo-
JIHHIH Ta MEXaHI3MY X peaTizallil i 3axMcTy, TPUUIOMY, YCIlix Tl SHAYHO Mipoo
3aNeKaTHMe B TOTOBHOCTI Ta 3MATHOCTI OepXAaBHMX OPraHiB, HacaMIieper,
CYOOBUX i MPaBOOXOPOHHMX, CIPHAMATH CBOS MPU3HAUCHHS 49K CNYXiHHA
KOXHIT1 TIOMHI, OXOPOHATH i 3axMILATH 1l Npaea Ta ceoBoOOM, rapaHTYBaTH 1i
Gesneky. JTI0AChKHI BHMIP - OCh OCHOBHMI BeKTOP KOHCTHUTYLIFIHO-TIPaBOBOTC
peryIioBaHHA ColiaTbHMX Mpolecie. 3 Hboro i Tpeba BUXOOUTH, MPOBOIAYM
BiOnoBinHI pedpopMi - eKOHOMI'HI, collianbHi, mpaBosi [1, ¢. 293).

CTaH Haykosoi pospo0kn Tpobremy, He3BaKaKIM Ha BAXIMBICTE Tl pomi
A1 agMIHICTPaTHMBHOTO NpaBa Ta NyG/IivHOIC YIpaBliHHA, a TAKOK [HepCIek-
THB iHTerpalLii Halloi Nepxaen o Cepolencekoro Cowsy, nepebysae Ha Hal-
3BMYANHO HUSbKOMY piBHL. TakuM 4iMHOM, JOCTIIAeHHA NUTAHb 3a0esNedeH-
HA 3aXUCTY Npak i ceoborn, rpoMagaH oOyMOBIeH] peanbHUMHM MOTpebaM i Teo-
Pif i MpakTUKK 3acTOCY BAHHA adMiHICTPaTHMBHOTO 3aKOHOTABCTEA, HeoOxinHic-
TIO BU3HAYEHHA HOBUX KOHUENTYyalbHUX MOXCOMIB ILIOOO POSBHMTKY I BIOCKO-
HalTeHHd IPaBOBOro PerymIIoBAaHHS 3aXMCTy IpaB i cBoGOm MIOOMHIM Ta IPoMa-
JAHUHA.

Ha namry nyMky, JocnimxeHHd NpobleM IpaBoBOrO Pery/IoBaHHHA 3aXH-
CTy npaB i cBobon, MeMuHK Ta IpoMagsiHKHA B odpepi nyGivHoro yrnpasmiHHA
norpibHO MoYaTH i3 BU3HaUeHHS Ta YTOYHEeHHH IOHATH "3aXMCT i OXOPOHA
npas” Ta "IIpaBoBe perymiopaHHd npas y ccepi nyGraiuHoro ynpaeniHHg",

VueHi-lopucTH MOJAaTe Pi3HI TIyMadeHHA KaTeropil “saxucr”. Tak,
C.C. AnekceeB I 3aXHMCTOM TPAB PO3YMic TePKABHO-IPUMYCOBY idTbHICTb,
CHpAMOBAaHY Ha 31iACHeHHA "BITHOBMIOBATBHIX" 3aBIaHb - Ha BITHOBTEHH:A
HopylleHoro npaea, 3a0esledeHHd BUKOHAHHSA KPHIMIHOTO O0OB'93KY [2,
. 180]. IO. TrxoMHMpOoB BBAXKAE, IO MM, 3aXMCTOM NpaBa PO3YMIIOTE 3axomi,
nepenfadeHi y 3akoHi, i Ti BUIAAKH, KON MPaBo BXe MOPYILeHe [3, . 321].

L. baxpax pkasye, 110 OXOpOHA Npapa € CYKYIHICTIO Pi3HMX B3acMo3ane-
KHMX 3axX0MiB, 9K STIHCHIOOTECA K OepsKaBHUMHM, TaK i TPOMaTCbKIHMM OpTa-
HizalligM¥K, 1 CIPAMOBaHI Ha TONepelKeHHA MOPYIIeHb, YOYHeHHS IPHYIHH,
IO X BUKIMKATH i TAKMM YHHOM CIPHAITE HOPMaJIbHOMY IpOLIeCy peaniza-
Uil rpoMafgHaMit cBofx mpas i ceobon. TTig zaxMcToM BiH ke posyMie npuMy-
coBmi (1eno 50008 A3aHol ocolm) crioci® smificHeHHA NpaBa, Lo peati3yeThes
¥ BCTAHOBNEHOMY 3aKOHOM NOPATKY KOMIETEHTHHMMM OpTaHAMM M CaMOIo
MPaBOUMHHOK 0COGO0I0 3 METOIO BITHOBIEHHA NOPYILSHOTO Ipaea [4, c. 47).

AHaTisYIOUM TOMTATHM BUEHMX OO0 3MICTY KaTeropil "oxopoHa npasa”
Ta "zaxucT npasa", I. 3abapHmil NpUIIIOE OO BMCHOBKY, IO Ha ChOTOOHI B
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OPUIMUHIN HAVI iCHY € TpM OCHOBHI IMIXOOHM 0 PpO3YMiHHA CIIIBBITHOLICHHA
LIMX OHATD:

1) "oxopoHa npae" Ma€ IIMPLIMA 3MICT, aHXK "3aXUCT IpaB”, i HayKoBLi
POSMEAKOBYIOTE LI IIOHATTH;

2) “oxopoHa Npas” BBaKaeTbed OB NIMPOKOK KATETOPIEK), a "3axucT
Npap” posMAgacThcA AK 1l CKTagoBa;

3) Kareropii "oxopoHa npae” i "saxucT npae" TotoxHi [5, ¢ 31].

Bonnowac cnig noroguticd s LT1. BopodiHuM y ToMY, 0 MOHATTA "OX0-
peHa" i "saxucT" nepe0GyBaoTy B OTHIF ITOIIMHI, TOMY IO BOHM MaloTh €01
HUI KPUTepifl BUMIPY - Mpaea Ta ceOBOIM MIOIMHM i TPOMaNgdHItHA. ATle pa-
30M 3 IMM aHami3 JAHMX DOHATD € HeobxinHuM, BiH nos’asaHuit 5 BUsHaUeH-
HIM 0cOBMMBOCTER B Oi4MBHOCTI OepkKaBHHX OPTaHiB MIONO 3axXUCTY Ipas i
cBobon, rpoMadAH. Taky OIANBHICTE 30IMCHIOIOTE TiIMBKM OpraHM, pillleHHA
AKMX MAIOTE 3araTbHo0B0R A3KOBUA xapakTep [6, c. 85-86]. Omxe, min oxopo-
HOIO pO3YMIIOThCA NpodpinakTHYHI 3ax0my, L0 3OiFCHIOITHC OepskaBHMMK
OopraHaMM i T'POMaJCBKMMM OPraHisalliAMM O/ IONepelKeHH:A MOpYLIeHb
MpaB POMaiAH, a TAKOK YCYHEHHA PisHHMX Nepellkor, 9Ki 3aBaXaloTh peali-
zauii mux mpae. Ilig 3axucTOM pOSYMIETBCI NPHMMYCOBMFL (CTOCOBHO 30-
Gos’azaHol ocobu) croci sHificHeHHA NOPYIIeHOTo Ipaga 3 METOK FIOro mo-
HOB/IEHHS.

¥ cBOIO 4epry, IpaBoBe pery/IIoBaHHA (Bil 1aT. regulare - copaMoByBaTi,
BIOPAJKOBYBaTH) — OIMH 3 OCHOBHMX 3aco0iB JepKaBHOTO BINTMBY Ha CyCIIi-
TbHI BITHOCHHI 3 METOI TX YIOPAIKYBAHHA B iHTepecax MOOUHH, CYCIiNECTEA
i mepxaeit. [Tpasoe perymoeaHHd 3alesledyeThed 3a TOMOMOTOK CIelliaTbHO
CTBOPEHOTO JepAaBoly MexaHisMy. Kpiv Tore, npasose peryniBaHHA 3YMOB-
NeHO piBHeM IPaBOCBIIOMOCTI 1 PABOBOI KYIETYPU IPOMadaH [7, ¢ 692].

[MpaBa i ceobonm MOAMHM Ta TpoMaTAHMHA € YHIBepcalTbHUM i He3MiH-
HUM HpeldMeTOM MpPaBOBOTO PeTyIIBaHHS MNPaKTHUHO BCiX Tatlysed IIpaBa.
Bonu k € 00'€KTOM OOCTIMKeHHA AK MIKIaTy3eBol, TaK i rany3esoi HayKu.
Ocolnueo TicHO peallizallif npae Ta cBoOON, MIOOMHM ITOB'93aHa 3 Talyssko
aIMiHICTpaTHBHOTO NpaBka. ATxe, Ha OyMKy K.C. Benbcvkoro, cepen rakTopis,
o0 08YMOBIWTM NOABY i POSBUTOK alMiHiCTPATHBHOTO IIPaBa, HaMGiIELT TIOMi-
THe Micllg nocigae "HeoBxiIHICTb sabesnednTH peantizalil cy®'eKTHBHIX IpaB
rpomanan” [8, c. 10]. Cy%'exTHBHe IpaBo rpoMagiaHiHa ¥ cdpepi mepskaBHOTO
VOPaBliHHA - [e BCTaHOBTeHA alMiHiCTPaTHBHO-NPaBOBMMM HOPMAMM i 3a-
GesneveHa crielianbHMMHM 3ac00aMK OXOPOHM MOAKTHEBICTD 1 CYCIINBHa Heob-
XIIHICTh AKTHBHO TiATH HeBHMM YHMHOM i BMMAraTH BM3HaYeHMX Oifi BiO iH-
mmx cy%'ekTib ¥ cdpepi AiAMbHOCTI OpraHiB BMKOHABIOL BIagl, MiCIEBOTO Ca-
MOBPAIYBAHHA Y CBOIX 0cOBUCTHX, NepKaBHMX iHTepecax abo iHTepecax iH-
IIMX TPOMAsAH.
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Y cdepi anMiHICTPaTHBHO-TIPABOBOTO Pery/IIOBAHHA 3a CTYINEeHeM CIIpi-
SHHSI OpraHiB BUKOHABUO! B/IamM W iHIIx cyG’€KTiB BITHOCHMH Npaba i cBoBomm
TIOTMHM Ta TPOMAIIHMHA KTacHPiKyThed TAK:

1) npaga i ceoGonu, Mo GesnocepedHbO peaMisyIOThCA TpoMaTaHaMM Ta
iHmMME dhistaHIMI ocoBaMig

2) npaga i ceobonH, L0 pealiz3yoThCA 3a CIPHAHHA OpTaHiB BUKOHABYOI
BlIal Ta MiCLIEBOIO CaMOBPAIY BaHHA;

3) npaga i ceOGOIM, IO FAPaHTYIOTECT AfIMiHiCTPAaTMBHO-IPaBOBHM 3aXH-
CTOM OpraHiB gep&aBu;

4) mpasga i ceOGOIY, IO PeaTizyIoThCd 3a CIPHAHHA IPOMATCEKHX OpTraHi-
aantif [, ¢. 86).

3a Takmx ymoe npodecop LI TonocHideHko BBakae, IO Ha OCHOBI Ile-
PeccMHCTeH A MOILANIB Ha MpodneMy 3abe3NedeHHs Npas i ceobom MeMMHM ¥
cdepi  aIMiHICTPaTHBHO-TIPaBOBMX BITHOCMH HeoOximHO pospoBuTit HOBY
npasosabesneuyBanbHy KOHLENIIK. [1 CyTE Mae BH3HATATHCA TAKHMMH OCHOB-
HUMU MONTOASHHAM I

- HOBi eKOHOMIiuHI i HomiTHYHI peatii YkpaiHi o8yMoBIOIOTE HeoBxia-
HICThH paZWKANbHOIC Neperagy povli i 3HaueHH: adMiHICTpaTHMBHOIO Ipasa,
BiOITOBITHOTO KOPUTYBaHHA IpeIMeTa HOTO PelyIIOBAaHHS;

- OCHOBHA yBara agMiHICTpaTUBHO-IPaBOBOTO Pery/IioBaHHA B HOBUX IIO-
TITHYHMX Ta eKOHOMIYHHX YMOBax Mae OyTH IepeHeceHa 3 YIPABTiHCBKHX
BIIHOCHH, XKOPCTKOTO aIMIHICTPYBaHHA, OeTaNbHOIC per/laMeHTYBaHHA CUC-
TeMU, CTPYKTYPH i IOBHOBAXKeHE e KABHMX OpTraHiB Ha peryIioBaHHA BiHO-
CHH OPTaHiB BMKOHABYO! BIadl i MpuBaTHIX 0cif;

- ¥ IpoLeci perynoBaHHA BIIHOCMH BMKOHaBYO! BIagu Ta ocolu Heol-
XiTHO CTBOPUTH TaKMil GaraHC B3aeMHO KOPeCTIOHOYIOUMX Ipak Ta 0BOB A3KiB
CTOPiH, AKMA O1 3abe3nevypap saxUIIEHICTh pas, cBobo, | 3aKOHHMX iHTepe-
cie TIOOMHK Ha PiBHI BUMOT papBoBoi depxkaen [10, ¢ 9-13].

3ara/bHOBMSHAHO, 110 agMIHICTpaTHBHO-PaBOBl HOPMH HAOaloTh MOAK-
JUEICTb Peanizalil npae i ceodod MIOAMHM Ta FPOMAaTdHIHA, BM3HAYAOTE 3a-
OesmeueHHA 3acTOCYBAaHHA, BUKOPHMCTAHHA | BMKOHAHHA HOPM KOHCTHMTYIIW-
HOTO IIpaBa, BCTAHOBIKIOTE IMpaba WM oBOBA3KM B OpraHisalifHif cdepi 1x
peanisallii, TalOTh MOMIIHBICTE 3ab0e3lleuuTH MPaBo Ta BUKOHATH O0OB 430K.

Tomy, Ha Haml MOIVIAA, NPOLECH YIOCKOHATEHHA MexaHi3My IIpaBOBOIC
PeryIoBaHHA Ha cydacHOMY eTalli (e3yMOBHO MOBMHHI NepenaydaTit KOHIe-
OTyanbHUA aHa/li3 OCHOBHMX NPHHLMIIE Ta NepeBipKy IxHBOI BiONOBIIHOCTI
3AKOHOMIPHOCTAM, XapakKTepHMCTMKAM A BiTYM3HAHO! NPABOBOT CHCTEMIL.
[Mpr npomy dropMymioBaHHA KepiBHMX HNOMOXKeHb-IPUHIKIIE MaE ocobIHBe
3HAUEHHA B rafnysax, MOB'A3aHiX 3 pealizalicio Ta 3axMCTOM IIpab i ceobon
TIOMMHM Ta 3ACTOCY BaHHA OO OCTAHHBOT 3aX0MiB AepAKaBHOTO IPUMYCY.
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Tak, pisHUIE ¥ BUKOPUCTAHHI TPUHIMIGE PISHUMH TATY3AMM € OPHpOT-
HOIO Ta 3YMOBIIeHa IMPedMeTOM i MeTOOM perylnkBaHHA. Alle i HaBoakM -
KO cnpoba MoKa3aTH MpaKTHYHY POTe NPHMHIWINE He MaTHMe YCIixy, To
MOKHa B3alafli CTAaBUTH MMTAHHA PO HEJOUiTBHICTE po3pobKH IMEBOTO iHCTH-
TyTY [11, €. 124-125].

[TpoGnema sabesnevyeHHsA NpaB MTIOOMHY MOBMILYE AKTYATbHICTE Gesno-
CepelHbOTO 3aCTOCYBAHHA NPUHIMINE Tak, MOCMIaHHA Ha MPUHIMI MOXKe
JLO3BOJIMTY BiIHOBUTH MOPYLISHHA MMPaB JIIIMHM 117, Yac NPHAHATTA i 3acTo-
CyBaHHA HOpM Ipaea. Hanpuknan, srignoe 3 1. 3 cr. 2 Kogekcy agMiHicTpaTiB-
HOTO CYOOYMHCTBa YKpainu [12] anMiHicTpaTHBHI cyOM MaloTh HOBHOBAKEHHSA
NepeeipaTH pillleHHd cy('ekTiB BIaJHIX MOBHOBAKEHE (¥ TOMY YHMCTI M Ti, 110
CTOCYIOTECA [PaB TKIMHM) Ha IX BITMOBIIHICTE TAKMM IPHMHIMIAM IIpaka, SK
PiBHICTB, NPONOPLiHICTE, DOGPOCOBICHICTE, HeYepellKeHiCTh TOIO.

Tomy, Ha Hally AYMKY, OCHOBOIIONOKHE 3HaUeHH4 T BOOCKOHANIEHHS
aIMiHiCTPaTUBHO-NPABOBOTO PerylioBAaHHA MAKlTh He TilTBEKM HOPMHM, a W
NPUHITUITHM AIMiHICTPATHBHOTO Ipasa. [TPpUHIMIN AK idel BINIMBAKTE Ha ¢o-
PMYBAHH NPaBOCBITOMOCTI i MpaBoBY KYMBETYpPY Cy0 E€KTiB MPaBOBiTHOCHH.
BoHu marcThk GyTH BpaxoBaHi AK NP NpOeKTYBaHHI OPraHi3allifiHMX HOPM,
IO perymiolTh PisHi BITHOCHHK peatizauii npas i ceo0on, Tak i NpH BTiNeHH]
B HOPMH, IO perflaMeHTYIOTh NOPAOOK pealisalil HOpMaTHBHUX MPUITHCIB.
7k cnymno ekazye LI TonocHiveHKO, HOPMH-TPHHIMIN aOMiHICTPaTHBHOTO
NpaBa, BIOirpaloTe IBOSOMHY pofb ¥ CHCTeMi i€l ranysi: 3 ogHoro Goky, Ma-
IOTB 3YMOBIIOKYe i dhopMyTIowYe O IpaBa SHAUSHHS, 3 OPYroro - BUABIA-
IOThb MOTITHYHI idel Yepes MPaBoCBiIOMICTE i IPaBoOBY KYIETY Py cy0 eKTie npa-
BOBITHOCHH [13, ¢. 97].

OTxKe, BIOCKOHANEHHA NMPABOBOTO PEryIIOBAHHA 3aXMCTY MpaB i ceoGon
TIOIMHM Ta TpOMadaHMHa HeMOAUTHBe De3 QOKOPIHHOTO BIOCKOHATeHHA YMH-
HOTO 3aKOHOTABCTEA. Brxonauu 3 3a5HaueHOro, JOLITBHO:

- po3pobuTH Ta NpUiHATH KoHIenniie 3axucTy npae i ceobon mionuHM
Ta rpoMadsAHuHa B YKpaiHi, 3axon Ykpaluu "[po saxuct npae i ceoGon, mro-
JWMHHM Ta T'poMagsaHMHa y <fepl nyOmivHOre yNpasmiHHA", MOTOKeHHAMM
AKX HOPMATHEHO 3aKPillMTH IPMHLIMIT PIOPUTETY TIpaB i ceobOom, NINHHK Ta
rpoMangHuHa. Ampke, Ha OyMky O.B. HeronueHka, 3 4KOMO CIif, IOOTMTHCA,
HacTaB 9ac 414 po3podki Konekey npas i ceoon momuHY, B 4KOMy HeoOxiO-
HO BU3HaUMTH NPHMHIMIN AiATBHOCTI OepsKaBHIMX OpraHis mono 3abesnevyen-
H4 IpaB i ceodon meguHu [1, ¢ 292-293];

- YIOCKOHaTWUTH 3aKOHOOABCTEO, LIO PeTy/INe NpaBa rpoMafsaH Ha 3Bep-
HeHHA B OPTAHM BUKOHABYCI BIamH i MiCIeBOTO CAaMOBPAIYBAaHHA, Ta BCTAHOB-
TI0€ MOPAAOK POSIIAAY CKapr IOCATOBMMI oco0aMi IUX OpraHis;
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- IHTeHCHBHIIlIe 3alPOBalAYBATH CYIOBMI anMiHICTpaTHBHO-TPABOBHMI
3aXMCT Ipab i ceoBoM rpoManaH YipalHi;

- 3allOYATKOBYBaTH MPaKTHUKY pOPMYTIOBAHHA ¥ HOPMATHMBHO- I PABOBHX
aKTax 3MICTY TPUHLIMINE aOdMiHICTPATMBHOTO IpaBa, 30KpeMa OPMHITMIOY
npiopuTeTy npas i ceoBom MIOOMHK Ta IPOMAIAHMHA.
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I.1. Jlaspenko
crimuiit Kipoecekoro MB
(TYMBC Vipatrt 8 yeancwrin obanced, Vipaina)

A.B. 3as'anos
CTapIMi onlepynosHoBakeH i YKP
(TYMBC Vipatrt 8 yeancwrin obanced, Vipaina)

P.€, Isanenxo
CTapIMi onlepynosHoBakeH i YKP
(TYMBC Vipainu 8 Hyeancortit ofigomi, Vipaina)

B3ACMOAIIS Cmayoro 3 OprAHOM AISHAHHSE:
OPTAHI3ALIMHO-TIPABOBI ITPOBTEMHM
TA HATIPAMKM IX BUPILLEHHSI

Crninuuri Ta NpaliBHUE ONePaTMBHOTO IAPOSIiTY ¥ CBOIA HisTBHOCTI
HPardHyTe JOCATHEHHS €¢AMHOT MeTH — POSKPHTTS 3TOUMHY Ta BUABTEHHA OC0-
Bu1, AKa oro ckoima. [pu HEOMY KOXKeH 3 HHMX i€ B paMKax CBOET KOMIIeTeH LI,
Ta BHMKOPHMCTOBYE Pi3HI 3ac00H JOCATHeHHA Ga’kaHOTO pesyabTaTy - cnimui ail
Ta CNepaTHMBHO-PO3LIYKOBL 3aX00HM BIINOBIOHO. 3a3Bi4an B Npollec posKpHT-
TA Ta PO3CTINYBaHHA JIOYMHY 3a3HadeHi cyD'eKTH BHMYVILIeHI AiATH CHiTbHO.
Ycnix y UBOMY B 3HATHIA Mipl 3aneXHTh Big B3acMoOil CTiTUOTO 3 OpraHoM
MiHaHHA Oif Yac AO0CYIOBOTO CTIACTBA B KPMMIHATEHUX cpasax. [1 4iTKicTe i
HOrOMAKeHICTh € HeBil e MHMMM KpHTepiaMi edeKTHBHOCTI NPOBEleHHA CTijl-
Yix JIifl Ta ONepaTHBHO-POSLIYKOBUX 3aX0MiB, 3adesleueHHs AKICHOTO PO3CTi-
JIYBaHHA KPMMiHATBHMX CIIPaB TOLIO.

Cnin sasHauMTH, W0 NpobIeMi B3aeMOIIl CNUYOro 3 OPraHOM Ji3HaHHS
if Yac TOCYIOBOTO CTOCTBA ¥ PisHI YacH 3alMaTHcA TakKi pagAHCEK], poCilich-
Ki Ta ykpalHchki BueHi Ak K.B. Antonos, H.O. Babives, bl Bapanenke,
B.I. bepnas, B.Il. boxves, IO.M. I'ponesnst, E.O. Hinopenko, B.C. 3emeHens-
ki, A.M. Jlapin, B.B. Mazan, B.B. Ilusosapos, M.A. [Noropeurkni, B.I. Po-
soecekmi, C.B. Cnunpko, C.M. Craxiscekimt, B.M. Teprumnuk, B.O. Yepkos,
M.€. Wymuno, JLI eptuna, IO.J1. IOpyenko Ta iH. OOHaK He3pakalolIH Ha
IPYHTOBHe JOCTIKeHHA JAHOI MpobieMu, MU BBAaKAEMO, IO HU3Ka MMTaHb
CTOCOBHO OpraHisallii i MpaBoBOl permaMeHTallii BiaeMOOil ¢TiYoro s opra-
HOM Ti3HAHHA T0CI He SHAMIITM CBOTO BHPIIIEHHA ¥ KPUMIHATBHO-IPOIecy-
aNBHOMY Ta OIePATHBHO-POIIYKOBOMY 3aKOHONABCTEL, BMCBITIEH] HENOCTAT-
HbO T 3aTHINTAIOTECT MUCKYCiAHHMMM,

Baaemonis, gk dropma 3alesnieueHHs CMIMBHOL Npalli, He BUpilllye CIIOBHA
npobrneMy KOHCOTITALIT 3yCHIb ONEPATHBHMX Mo Po3miNiB i CTiqaix Ond Jocar-
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HeHHA HUMM MAKCHMATBHO ehpeKTHBHIX PesyIbTaTiB LION0 NOBHOTO POSKPUTTS
H BCeBIMHOro poscTifyBaHHA 3MOYMHIB. YiKe TUTbKHM 3 NO3MIN eTHMMOIOriYHoTO
MIXOY BMIHO, IO "B3acMonist”, K drinocodbcbka KaTeropis, CHIOKOHBIUHO BilO-
Spakac MPOLIeCH BIUTHBY O0'€KTiB OOMH Ha OIHOTO, Ix B3a€MHY 3OBHILIHIO 0Oy-
MOBMeHICTh, hOpMY PYXy ¥ posBUTKY [1], mpHponHo, BU3HATAIOMH THM CaMHM i
CTPYKIYPHY OpraHizalilc OyAb-AKOTC BHAY AATEHOCTI. OueBHIHO, IO B3aEMO-
JiA B HiNl OpH HBOMY 3abesedye TIMBKHM JTHMLIE B3a€MHY HIOTPHMKY BiOIOBITHIMX
cy® exTiB MK cofore [2] ur moromxeHicTb Oivt Mix Hyw [3].

Y TakoMy cMUCTOBOMY 3HAYeHHI B3acMOMid BUpakae 30ebinbIIoro mpo-
LeC MexaHiYHoro ob'eMHAHHA 3ycilb pisHMX Y0 eKTiB MiANBHOCTI, ¥ TOMY
UK A ONepaTHBHMKIB Ta CTiAUMX, 10 GepyTh y4acThk B ONlepaTHEHO-PO3LIY-
KOBOMY CYNPOBOMAKEHHI JOCYIOBOTO CIIiICcTEa, He salesmeuyioul, ak Hifk,
BHYTPILIHBEOTO (0cO0MCTICHOTO), 30KpeMa, KOTHITHBHOTO, MOTHBALIIHOTO, pediie-
KCHMBHOTO Ta NpodrecifIHOTO NpoABY (CAMOBHUpakeHHA)} COLTBHO JIIoUHX, CTO-
PiH.

3HauHO B OinbICE Mipl IOBHOMY W FAPMOHITHOMY THUTTIO CHITBHUX 3Y-
CWIb CHOYOro ¥ ONepaTWBHOIO NpaliBHMEKa B IPOLEC ONepaTUBHO-pO3-
IIYKOBOTO CYNPOBOMKEHHA OOCYIOBOTO CNCTBa BiONOBiTae KaTeropid "clis-
PoBiTHUITBO", AKa [0 CBOEMY CeMaHTHYHOMY HaBaHTaKeHHIO BMPaXae He LIO
iHIlle, AK CHiTBHY Oi4NBHICTE [3], o BKTOYac B cele He MPOCTO 30BHILLIHIC
MATPUMKY 11 cy8’ eKTaMi OIMH OIHOT0 Ta MNOTOKEeHICTb Till MixK HIMI, a B3a-
€MHe OCMMCIIeHH4, 3acBOCHHA W peallisallilo HHMMM MeTH, 3aBIaHE, 3acobis i
CaMOoTo NpOLeCY JAaHO! CHIMBHOIL ASITEHOCTIL

V KpumiHanbHO-pollecyalbHIN HayIi 3alpolOHOBAaHC HHM3KY IIOHATH
B3aEM oAl CTidMoro 1 opraHy AisHaHHA, AK NpolecyalIbHOl KaTeropil.

Hanpuknan, B.B. IeaHoB nig B3acmopicio onepaTueHMx migposainis OBC
31 CTOYHMM po3yMie OpraHi3cBaHMN 3TOHO i3 YMHHMM 3aKOHOOABCTBOM i Bi-
JOMIMMM HOPMaTHBHUMH aKTaMM NpoLiec OinoBoro CHiBpobIiTHHITEA (y3ro-
JKeHHX 200 CHIMBHIX 3aX0MiB), COpPAMOBAHMA Ha BUPILeHHA 3aB0aHb KpHMi-
HATBHOTO CYIOUMHCTEA i 3alesnedeHHa Besllekd YYacHMKIB KpUMiHATBHOIO
MPOIECY (CYOIOYMHCTEA) [4].

Amnarnisyrouu te noH4TTd, L M. Bankko sayeaxye, 110 BOATHM ¥ HaBele-
HOMY BHM3HAYEHHI ¢ BIJOKpeMIIeHHA 3ax0miB, CHPAMOBaHMX HAa BUpPilleHHI
3aBIaHEb, 9Ki 30iMCHIOKTECA CTINBHO abo yaromxkeHo. Hanpuknan, cuigdum He
MOXKe 3MITICHIOBATH ONepaTHBHO-POSIIYKOBI 3ax0fii, a OpraH disHAHHA He
VIOBHOBaKEHHM TPOBOOUTH MedKi mMpollecyalbHi Ml HaBiTh 3a TOPYYEHHAM
cniguoro ado npokypopa (pen; ABMATH OOBHMHYBaYeHHA, CKTadaTH OGBHHYBa-
TBHMI BUCHOBOK 1 T.iH.). ToMy B JeAKux BMNAgkax CIO4YMH Ta ONepaTHBHI
NpaliBHHMKM MOXKYTh OiATH CHIMTBHO W OTHOYACHO (IPOBOOMTH OITIAT MiCIA
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MOMii, BUMCYBATH BepCil, (KTadaTi CIHMTBEHMIA IUTaH POSCTIIYBaHHA ATOUMHY,
30IFICHIOBATH BIITBOpeHHA OOCTAHOBKM FI OOCTABMH IoAOil, MpOBOOMIH OOHO-
YAacHO B Pi3HMX MICIAX JeKiTbka oBMIVKIE ¥ CHiBYYaCHUKIB 31OTHMHY TOLIO), a B
JeAKUX BUIaTKax — OKpeMo [3].

He 3o0BciM Boancio yoactbca gymka 3.9, Koppiru npe Te, IO 3MICT TiCHOT
B3acMONii OpraHis isHAHHA Ta CTTUMX IOMATAE B TOMY, OO MpolecyaTbHIM
IITAXOM | ¥ BCTAHOBMEHIfl 3aKOHOM (hpopMi 3aKpiluTH BiDOMOCTI, 110 OTpHMaHi B
Pe3yIIETaTi ONePATHBHO-POSIIYKOBIHX 3axXOMiB6. YBaXaeTbcd, IO METOK TaKOi
B3aeMomdii € MakcHManbHe of' €gHaHHA CHII Ta 3acobiB OpraHie 10CyIoBOro Crifc-
TEa 11 OizHaHHA B GopoTEGI 3i 3MOYMHHICTIO 38 PaxXYHOK MPAaBHIBEHOTO BUKOPHC-
TaHHA B X0l pOsCIiNYBaHHA KPUMIHATBHUX CIIPaB IPOLIeCYanbHIX Ta oepaTH-
BHO-POSLIYKOBHX (PYHKILIF, OTep/KaHHA TaKHMM LIUEINOM HafGiIbIT edreKTMBHIX
Pe3yIETATIB ¥ 30iACHe HHi 3aBIaHb KPUMiHATBEHOTO CYOOUMHCTEa [6].

BonHouac, HaOINbll NepeKOHTMBUM, HA HaLl IMOIVIAM, € BHM3HaUeHH:,
ake sanpononysas C.B. Coureko. Ha foro myMKy, g B3aeModid - € OCHOBA-
HOK) HA 3aKOHI Ta BIIOMYMX HOPMATMBHMX aKTax AiAMBHICTh He3aneaHX
OlH BiJl OOHOIO B aOMiHiCTPATMBHOMY BiIHOILIEHHI OpraHie, dka CIpAMOBY-
€TBCA CTITIMM i 3TIACHIOETHCA MPH KOMILTEKCHOMY NOo€OHaHHI Ta edreKTHBHO-
MY BUKOPMCTAHHI NOBHOBakKeHB, MeTOMIE i ¢popM, IO BIacTHE KOXHOMY 3
HHX, 3 MeTOI0 POSKPWITA JTCUMHIB, 3anobiraHHA 3MOUMHHIN Ol Ta BCTaHOB-
TeHH:A o0CTaBMH, KOTPi BXOOATH OO NpedMeTy JoKasyBaHHA MO KpHMIHATBHIN
crpasi [7].

Ha Hawn mormsan, Take BHM3HAYeHHA, MAKUM Y3TOKeHe IMOSTHAHHA 3Ha-
UHMIX O3HAK, 3YMOBTIIOE IIPeiMeTHe OCMMCIeHHd KOHKPeTHHX popM B3acMO-
Ail Cnizuoro 3 opraHoM JisHaHHA, COPAMOBaHMX Ha 3alesnedeHHA epeKTUBHOI
OPTaHizallil X JAIEHOCTI Ta TPABIIbHE CTHBBIIHOIEHHS BTACTHEMX TM MOB-
HOBaXeHb, MeTOMiB Ta criocobis poboTi.

3 nporo NpMEONY MOKHA 3a3HAUMTH, IO B OPHIMYHMIX TXKepelax Biii-
TAKTECA NpoLecyanlbHi W opraHisalinHi (HenmponecyanbHi) opmu B3acmMonil
[8]. Ak yrasywore B.M. Teprimunuk i C.B. CniHbko, TaKIA PO3NOTIN Mac MisHa-
BalbHY Ta MPakTHYHY LiHHICTh, JO3BOMAE MPaBMIBHO BU3HAYMIM 3HAUeHHA
PesyNETaTiB B3acMomii. PasoM 3 TuM, e po3MeXyBaHH, AK i Oydb-dke iHIIe,
YMOBHe, TOMY LIO MpollecyatbHi hopMu B3acMoTii 3HaxOOATE Binklll AeTanbHe
pery/oBalHHA ¥ BIDOMYIX HOPMaTHBHMX aKTax, a opraHizallifiHi abo orosope-
Hi, anle HeOOCTaTHBO MOBHO BI3HAYEHi Ta PerflaMeHTOBAHI 3aKOHOM, alo Bu-
IITUBAIOTE 3 TIOTO 3MICTY, MOTOIKe i 3 FIOTO CMMCIOM [9).

Ho He mpollecyanbHIX (OpraHizalifiHifn) GopM BzaeMomii cTimyoro 1
OpraHib Ji3HAHHA BITHOCATHCH: MOTOMKeHe NMNaHYBaHHA CTIUMX, OlepaTHB-
HO-POSIIYKOBMX i POSILIYKOBUX 3ax0fis; oOMiH iHdopMalliero, 10 HAOXOTHTE
33 MOBIIOMIEHHAMM PO BUMHEHI 3MOYMHM 1 3MOYMHY, IO TOTYIOTBCA, a Ta-
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KOX 3 IHILMX TUTAaHb CMITYOT 1 OMePATHEHO-PO3IIYKOBOT TiIThHOCTI; KOOPIH-
HaUiA ¢riguaux Oifi Ta onepaTUBHO-POSIIYKOBHX 3axX00iB; KOHCY/BTALIL, CIinb-
HUM aHali3s NPHUKH Ta YMOB, IO CIOPHEKTE BUMHEHHK MOUMHY, i iH. [10].
MouxyTs GyTH 11 iHII opraHizamiviHi dpopM¥ B3acMOMil, 1O BUIpaBOaTH cede
Ha MPaKTUIL Ta He CyIepedaTh 3aKOHY.

JopeyHo TakoX 3ayBaKKUTH, 110 HelpolecyanbHi (opraHisanivHi) dop-
MM B3aeMOMil CTAYOro W opraHy AisHaHHA HepenlaueHi Ta BM3HAYAKITHCA
BHYTPIILHBOBITOMUMMIM aKTaMM T He PellaMeHTOBaHI KPUMiHAIEHO-IIPOILe-
CyanbHUM 3aKOHOTABCTBOM, ane MpH IBOMY CHPAMOBAHI Ha IOTOMKeHICTh
JiATBHOCTI 3a3HA4eHMX OpPraHiB 3 pPOSKPHITA Ta POSCIOYBaHHA FI0YMHIB,
BCTAHOBIeHHA OCi0, AKI BYMHMIN 3TOUHH.

V ceowo gepry Ykpaiiu nepegGaueHo Taki NpoLlecyalTbHi PopMH B3aEMO-
Ail ¢riggoro # opraHy Ji3HaHHA, fAK yKasiBKa PO BMKOHAHHA OpPTraHoM Adi3-
HaHH:A ONepaTHMBHO-PO3LIYKOBHX 3axomip (craTTi 97, 114 KITK Vkpainu), mo-
PYYeHHs OpPTaHy Mi3HAHHA NPO BUKOHAHHA CTIYMx Oif (cTaTTi 104, 114 KTTK
YkpaiHu); NOBITOMTeHHS OpraHy HisHAHHA IIPO Pe3y/IbTaTH OlepaTHBHO-
POSIIYKOBMX 3aXOMiB, KO ¥ KPHUMIHATEHIA CIpaB], MepedaHif cliguoMy, He
BCTaHOBIeHa ocola, IO BUMHWIA 3n04HH (cTaTra 104 KIIK Yipainm); gopy-
YeHHA OpraHy OisHAHHA iHIIOTO PalioHy MpOBalKeHHS CIim4mMx Oild (cTat-
1A 118 KIIK YkpalHu), 3anyieHHA J0 NpOBaLAeHHA ODIIYKY 1 OCOBHMCTOrO
oblIyKy npanisHMKIE Miminil (crarTi 183, 184, 193 KIIK Vkpainu), a Takox
00O 430K OpraH Ji3HaHHA BUKOHYBAaTH IOCTaHOBY NPO MPHBID CBilka, IOTep-
ninoro, o6euHyBadeHoro (cratTi 70,72,135,136 KITK Ykpainu),

3ynuHUMOCA Ha THX (opMax Ta acleKTax B3aeMOmil, AK MPOTOBAYIOTH
3ATHMIIATHCA THCKYCiAHMMY, TOTPpeSyoTE OCMUCTIeHHA Ta BUCY HeHHS ITPOIO-
3UILIMA LILOMO X BIOCKOHATEHHA.

[MpoeeneH HaMIL aHATI3 OPWIMUHMX IKepen momo dopM nepeqaui
Takol iHdopMalil J03BONAC BiO3HAYMTH BIACYTHICTE BIONOBIOHOI NpaBoBOl
pernamenTanii. Ak saysaxkye A.M. JlapiH, B oOHMX BMIAIKax OlepaTHBHI
NpaliBHMKHM OpPTaHiB Ai3HaHH: 3HaHOMIATE CIIgUore GesnocepedHBO 3 yciMa
JAHMMH, 3i0paHUMK ONePATHMBHMM LINIAXOM, a B iHIIMX - CHIYOMY HATacThCA
JoBigka abo BOOMOCTI, y AKMX NpaliBHMK Ti3HAHHA BHMKIagac 3i0paHi OgaHi,
ONYCKAKUM OeTalli, Ha MOTO IYMKY, HeCYTTeBi Ul Henpasrononityi [11].

Tox, morpitHo noroguTica 3 apropamu (M.A. Ioropenvkms, B.B. Ma-
3aH, J1.B. IOpuenko), fAKi B cBOiX HayKOBMX poBoTax MepeKOHTHEO CTBEPITKY-
OTE IO HeoOXiIHICTE MPABOBOTO 3aTBep/LKeHH MPABIT MOJAHHA CTiIY4OMY
JaHWMX, OfepXaHWMX IIPH IPOBAIKEHHI ONepaTHBHO-POILIYKOBHX 3axOflie.
Tinbku 3a 1i€] YMOBM BOHM 3MOKYTH YiTKC JOTPMMYBAaTHCA BCTAHOBISHOIO
HOpPAOKY Ta MepeBipATH CBOI pillleHH:A Ta Ail Ha BIONOBIOHICTE OO0 BUMOT KpH-
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MiHATBEHO-NPOLECcYaTbHOMY 3aKOHY. | B IBOMY KOHTEKCTi JOPeuHO CKOPHCTa-
THed gocsinon Pocificekinn depepallii, y AKil ypery/IboBaHO BiIMOBIIHMM HO-
PMATHEHMM aKTOM NOPATOK HalaHHA PesylIbTaTiB OllepaTHBHO- POSIIYKOBOT
JIATBHOCTI He TUIBKH CTTIYOMY, alle ¥ OpraHy disHaHHd, TPOKYPOPY Ui B OV
[12]. 3okpema, HeoOxiHHO NMPUAHATH BiOINOBINHY IHCTPYKUiO, dka Mac GyTu
3aTeepO/KeHa CIITPHMM HAKA30M KepiBHMKIE BITOMCTB, OO KOMIIeTEeHIIl AKMX
BioHeceHo npopamxeHHa OPL, a Takoxk BHecTH BianosigHi sminm go KITK
VKpainu Ta 3akoHy YKpainu "[[po onle paTUBHO- POSIIYKOBY OiATBHICTE .

HopydeHns ¥ BKasiBKM CITIOTO IIOOC NPOBEOeHHA CIIIHX Ta po3LIy-
KOBMX JIili, a8 TaKOXK OlepaTHBHO-POSIIY KOBIX 3ax00is (cT.cT. 104, 114, 66 KITK
VKpainmu).

B Mekax miel ¢popMM B3acMOMil IPHBEPTAE YBATY NMTAHHA IIOT0 IPaBo-
BOl permaMeHTalil JopydYeHHA craigdoro B nopaiky 4.3 ¢r.66 KIIK Ykpainm.
BinnoeigHo A0 MONOXeHb Iiel KpHMMiHaTbHO-NpOLecyalbHOT HOpMU ocoBa,
AKa NpoBaguTh OisHAHHA, CTiI4YMiA, IpOKYPOpP i cvO B cpasax, AK nepebysa-
0Th B X MPOBaIkKeHHi, BIPabi JOPYYUTH IMIPo3dinaM, 9ki 3MiACHIOKTE OIle-
PaTHBHO-PO3IIYKOBY OIANBHICTE, IPOBLCTH ONePaTUBHO- PO3LIYKOBI 3aX0mH 11
BHMKOPHCTATH 3aco0M T4 OTPUMAHHA PaKTHUHMX JaHWX, AKi MOKYTE GyTH
JoKasaM¥ ¥ KpMMiHaneHiv crpasi [13].

SIK mpaBiio, CTOYMA BIAETECA IO B3aeMOMil 3 ONepaTHBHMMHM ML pO3i-
TaM¥ B TAKHX BHITAIKAX:

- A1 3aCTOCYBAHHA ONePaTUBHO- POSLIIY KOBUX MOAKITHMBOCTER OpraHy di3-
HaHHA I Yac posclilyBaHHA KPUMMiHAIBHOL CIIPaBl, IO 3HaXOOUTECA B IIPO-
BalAKeHHI CTiIUoro;

- I BMKOPUCTAHHA B iHTepecax CIiNCTBa pesynkTaTiB OlepaTHBHO-
PO3IIYKOBOL TiAMBHOCTI;

- AKIIO OTNepaTHBEHO-PO3UIYKOBMA M POsIil CAMOCTIHHO 3MiliCHIOBaB 10-
CYI0Be MPOBATKeHHA ¥ popMi Ai3sHaHHA TOIO-

BonHouac, Ha IIPAKTHIL YEa3aHa B3aeMOTIA CTHKAETECA 3 CYTTEBHMMU TPY-
mHotamu. Sk eioMidae B.M HaymoBsa, geski cningi Ta cnispoBiTHHEN opraHy
HisHaHHA He MAKTh JOCTATHRO YITKOrO yABNeHHA PO CYTHICTE ONepaTUBHO-
PO3IIYKOBHMX 3aX0iB, a OTXKe W Mpo MexXi NOB 93aHMX i3 HMMH TOpYUYeHE CTil-
yoro [14). Copaea B ToMy, saysaxye npodpecop Bapanenko B.L, mo y 1MHHO-
My 3aKoHi Ykpaiau "TIpo ollepaTHBHO- pO3LIYKOBY OiSNEHICTE" BIICYTHA YiTKa
CHCTEMA ONRPATMBHO-PO3LIYKOBMX 3axomie. LI saxoom B 3arambHMX pucax
VkazaHi B cTaTTi 8 3akony Ykpainm "[lpo omepaTUBHO-pPOSIIYKOBY idlk-
HICTH", AKA BCTAHOBIIOE NpaBa Migposdinie, 1Mo 3MiMCHIOIOTE oNepaTHMBHO-
PO3LIYKOBY OignbHicTe, ToMy B Teopii Ta NpaKTHUIL olepaTHBHO- PO3ILIYKOBOT
JiANBHOCTI LIg HePiMKO (TOCTePiracThCA BUKPUBTIeHe YABIeHHS PO 3MicCT i<t
JiATBHOCTI K BIANOBIDHOI (PYHKILIOHANBHOI CHCTeMHM, OCKITBKM 3a3HadeHi
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3aXOOM He BKTIOYAKTLCA B OCTAHHK) AK i IPAaBOBI HOPMHM Ta HeBil eMHi npen-
MeTHO-TiFIOBI CTPYKTYPHI eneMenTH [13).

Kpim Toro, - mmue B.M Haymosa - 5i smicTy mporo 3akeHy He 3posyMino,
YM ICHYIOTB IHIII OlepaTHBHO- PO3LIYKOBI 3ax00H, OKpIM THX, sKi 3a3HadeHi B
CTaTTi 8, Ta 4KMIT MOPATOK IXHBOTO 3aCTOCYBaHHA, CIIi TaKOX 3a3HaUMTH, IO
aHi men 3akoH, aHi yuHHNA KITK YkpaiHiu He OakTh BiONOBIOi Ha IUTaHHA
Opo Te, Y4 MOXKe CMOUHA ¥ KPpUMIHATBHIT COPaei, SKa sHaxOOMTEM B FAOTO
NpOBAIKeHH], JaBaT BKa3iBKM Opra’y Ai3HAHHA PO NMpOBedeHHA KOHKpeT-
HOTO ONepaTHMBHO-POSIIYKOBOTO 3ax01y [16].

3 upore nuraHHA obrpyHroBaHow € Aymka M.€. Wymunn ta 1.0, Ba-
Givesa npo HeobXITHICTE CKOPILIOIO 3aKCHOOABYOTO BPeTylIIoBaHHA BKasaHOoI
npoGrnemu. ABTOPM Ha MiICTaBl IPYHTOBHOIC aHATI3y NOICAeHb 3aKOHY
Ykpainu "TTpo onepaTHBHO-PO3LIYKOBY TiATLHICTE", TeOpil Ta NpaKTHKH MPo-
BeeHHA ONepaTHBHO- POSIIYVKOBHX 3axodis migposginaMu OBC pospobumm 1
OBIpYHTYBAIM KOHKPeTHI IPOMNOSHILT 3 yI0CKOHATEeHH: OllepaTHEHO-PO3LIY-
KOBOTO 3aKOHOMABCTEA. 30KpeMa, BOHM ChOpMYITIOBATH MONOKEeHHA CTaTel
"OnepaTuBHO-poaIYKOBI 3axoqi”, "TlimcTasu i yMOBI NpOBelleHHd OIepaTi-
BHO-POSILIYKOBHX 3aX0IiB, IO THMYacoBo OOMeKYIOTh KOHCTHTYLIAHI IpaBa
rpoMafggaH” i IpOMOHYOTE TONOBHUTH HMMHM YKasaHMI 3akoH [17]. Ha Hame
MepeKOHaHH:A, yIOCKOHaMeHHA 3akoHy Ykpainu "[Ipo onepaTueHO-po3iy-
KOBY OIATMBHICTD" 3a LIMM HAIPAMKOM CIIPHATHUME MOOOTaHHI) HeBU3HAUeHOCTI
AK OO0 NepeliKy OnepaTMBHO-PO3LIYKOBUX 3axX0OiB, Tak i IONo NOPAAKY Ix
NpoBedeHHA.

HamaHHg nomoMoru cliguoMy HpH ODPOoBaKeHHI OKpeMix CIinuux i
(ct.114 KITK Ykpainu). Taka gonomora HeodxioHa Opu NpoBedeHH] CTiMYMX
1in, 9Ki norpebyoTe Belmukoro obeary podoTi afo DOMATKOBHMX rapaHTiM s
ocif, Korpi GepyTh ¥ HUX YUaCTh, @ TAKOX, KOMM Y 3B'A3KY 3 CTIIUOK i€k, 110
MPOBOIMTECA, HeoOXiMHO 30ilicHeHHA (PYHKILA, AKI crelidhidyHo IpHUTaMaHHi
opraHaM fAisHaHHA. Ho yKazaHMx Ol MOAKHA BiTHecTH OOLIYKH, BUIMKH, Bid-
TBOpeHH:A 0OCTaHOBKM i OOCTaBUH Momii, ormsanm Micud nmonil, npen’ ABTeHHs
ocolwu 1714 BIi3HAHHA TOLIO.

Bigomi HacTynHi dopMH JOIOMOTH OpTaHiB Ji3HAHHA NpH NpoBedeHH]
CTimaux mive

a) ToTePelkKeHHd i NPUIIMHeHHA NOpYLIeHb NOPANKY IIPH IpoBal kKeHHi
CIiguMx Oift: OTOUyBaHH4 i OXOpOHa Miclid nofail abo mpuMillleHHH, Je IpoBa-
OUTbCA OOINYK, CYNPOBOMKeHHd OOBMHYBAYEHOTO, AKMA 3HAXOMMTHCA Il
BAPTOIO, NPUCYTHICTE NPH 3aTPHMAaHHI, OUHIN cTaBli aGo BNisHaHHI, KOMH €
HincTaBy Do0OKBATHCA eKCIeciB 3i cTopoHH O0BMHYBaUeHOTO, MiN03PIOBAHOTO
Ta iHIMX ocid;
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§) GesnocepenHdA y4acTk B CIIIAYiIA Oif (HaOpuKTad, Ha 9OTi OfiHiel 3 Mo-
LMIVKOBMX TPYI OpH OMMIAN Micld HOOil, IpKH po3dimeHH] Ha JBi TPyOM ydac-
HUKIB BiITBOpeHHA OGCTaHOBKHM i OBCTABMH IMOMII (CTAYOTo ekcrnepuMeHTy)
TOLLIOY;

B) 3aCTOCYBAHHA CllellialbHIX 3HAHE CHiBPOOITHHKAaMIM OlepaTHBHO-TEx-
HIYHUX NiIpo3dinie, OepAxaBHOl aBTCIHCIEKII, Oep/kaBHOrO MOKeKHOTO Ha-
maAny, Ak OepyTe y9acTk B OIMATJax, eKCIepUMeHTax Ta IHIIMX CTigurx gigx
AK cettiamicry [18).

PopMH AOTIOMOTH OpTaHiB Ji3HaHHA B NpoBedeHHI CTigurx Jifl 3aneKaTh
BiIl KOHKpeTHMx oDCTaBMH CIpabBi, Big BHAY caimdoi gii Tomie. Hanpuknan,
GesnocepenHBEO MPH MpoBedeHH] OBLIYKY Take CHPHMAHHSA MOXKe MPOABIATHCA
B HaJaHHI OONOMOIM B HaliGibIl JOMINEHOMY, 3 TAKTHYHO! TOUKH 30pY, CIIO-
coBi MpoHUKHeHHd B Micle, fe Gyne mpoeonuTHed olIIyK, salesnedeHHIO
MPUCYTHOCTI MOHATHX TPH HOTO MPOBETeHH] 1 T.iH.

KpumMiHanbsHO-TIpollecyalbHUA 3aKOH He BCTAHOBIKKE IMepellikKy aTimuix
Hif OIS TPOBAIKEHHA SKMX CIIIUMA MOXKe 3aTy4UTH CHiBpoBiTHUKIB OpraHy
AdisHaHHA. CMeBHOHO, IO BUOIp TAaKMX Til 3a71eKHTh Bij, 00CTaBMH KOHKPeTHOI
KpPHMMIHATBHOL CIIpaBy Ta PoSCYIY CIiT4oro.

He ropopwurica B 3aKCHI 7 PO Te, AKa NOBMHHO OyTH ¢popMa 3BepHeHH:A
CTig9oroe OO opraHy Oi3HaHHA 3 BUMOTOI NpPO OOTIOMOTY MPU IpOBAIKeHHI
okpeMux cnigumx ginn (4. 3 ¢r. 114 KINK VYkpainu). YTiM, Ue nutaHHA He
SHAMIILUTO BUPileHHd W B OPWIHMUHIN JTiTepaTypi. 3a 3MicTOM 3aKOHY BUMOS
Npo CIPUAHHA OpPraHy OisHAHHA B NPOBeleHH] CTinuMx Oild noeuHHa OyTH
HadaHa OHceMoBa dhopMa. Alle TYT cllif, DinTpuMaTH Touky 3opy L& Tepacu-
MOBa, 4KHII yBaXae, 10, KOTH TOTPUMAaHHA NHMCBMOBOT (POPMI SaLIKOIKYE
OIEepPAaTHBHOCTI Ta LIBMIKOCTI MPOBEIeHHS CIiIUol Oii, MOKITHMBI H iHIII Bapia-
HTH {HanmpwIam, ycHa dpopma) [19]. Ha npaxTwui, ge Mac Micie gobpe Hama-
rofAeHa B3acMOMia CIIU0ro 3 OpraHaMHM Ai3HAHHA, TMTAaHHA ULOMO CIPHAHHA
MpH NpOBeIeHHI THX 9H IHIMX Oill ¥ CpaBl BUPIILYETHCA IPOCTC 1 OlIepaTHB-
Ho [20].

YoockoHaTeHHs B3aeMofil cTigdoro i oneparueHoro npanieHuka Bl Tka-
YeHKO, BBAKAE 3a HEOOXiOHe OBOCTOPOHHBOTC OOMiHY iHdopManicto, ysro-
IKEHOCTI IpoBedeHHd fAK ClIYMX TakK i olepaTHMBHMX 3axodie. [Tpu nbomy,
CTiOIMA DOBMHEH NOiH(OPMYBaTH OIepaTHBHUF NiTPOsOiT Npo NpoBedeHHA
OKpeMMX CIII4MX Jii, & TaKOXK OMOBICTUTH WOro MpO MOTANbII HalpPAMKH
PO3CTioyBaHHSA A4 TOro, 1ol cBoiMM HigMi He posirdpyeaTi HermacHi
Ixepena i He MIpBaTH IPOBeTeHHA 3allTaHOBaHMX MTOIIYKOBHMX MepPCIeKTHB.
¥ TOR ke uac, OnepaTMBHUK IIOBUHEH IUTAHYBATH OIepaTHMBHO-POSLIYKOB
3ax0MH 3 YPaxyBaHHAM LITaHIB CTITIOro, IOGH M 4ac NpoBedeHHA ONepaTHB-
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HO-POsIIYKOBOT [TIATeHOCTI He CTBOPUTH IMepellko, abo yoKIaIHeHb O -
CTBa i He JonycTUTH NOpyILeHb 3aKoHHOCTI [21].

Mu BBakaeMo, IO YCHIlIHe 3alodiraHHY, POSKPHMTTA i poscnidyeaHHA
FIOYHMHIB 3HAYHOIC MIPOIO 3a7TeAKMTh BiJ ONepaTMBHOCTI 1 CBOSIAcHOCTI OTpH-
MaHH4 cHiguuM norpidHoi indopMallii, 1l TOBHOTH i BiporiqHOCTI.

HouineHum, a y OibIIOCTI BUNAOKIE BKpal HeoOXITHMM € 3amydeHH:
AITYKX 0O NIaHYBaHHA 3ax0diB M0N0 MPOBeleHHI NoNepelHEO! IepeBi pKi
Ta ONepaTHBHOT po3pobKu ¥ clpaBax MO 3TOYMHH, IO CKOCHI OpraHisoBaHMM
IOYMHHMMH TpynaMi. [Tpr oMy - onepaTMBHMI NpaliBHUK BiOOHpac Ma-
Tepianu HolepelHBOT MepeBipKi i ollepaTHBHOI pospodky, 1o 3ibpaHi Ha
3aKOHHMX MiACTaBax i MAlTL AOKa30Be 3HaUeHHHA, 3a1yvac ix 10 CBOre pamop-
Ty, B 4KOMY BiIO0pakaeThod X KOPOTKMA 3MicT i poBuTeca BioMiTka mpo ix
OTPHMMaHHA MNPH NpoBedeHHI BIINOBIIHMX ONepaTHBHO-POSIIYKOBUX 3axXOMiB
afo oditinnain nepesipui sage abo DOBLOMITeHE PO cKoeHi aBo Taki, 110 ro-
TYIOTECA 3M0umMHK. Lel paropT nepegacThcd Ha PO3INAN KepiBHMKa Opraiy
BHYTPIIIHIX CIIpap, MicnA 10To OCTaHHIN 3a CBOIM MignMcoM agpecye 3i0paHi
MaTepiald B CTAYHA MAPO3OIT OmA 1X MOMTHMEOT peamizalii Ha JOCYIOBHX
CTaiAx KPUMIHAIBHOTO CYIOUHHCTEA.

[MicTa osHaTOMIeHHd CTAYOro 3 ONepaTMBHUMU MaTepialaMi, Ile Ha
CTamil MOpYILeHHA KPUMIHATBHOI CHpaBH, MOBUHEH CKIANaTUCA Y3IrOmKeHHMA
IITaH CIiT4o-OnepaTHBHIX i, 9Kui Mae ByTH (hbyHIaMeHTOM, opraHisaliri-
HOIO OCHOBOIC B3acMOfil NpaliBHMKIE CpraHiB JOCyI0BOTO CTIOCTBa Ta ollepa-
THBHMX MiIPO3IiTiBE, Mo Ge3yMOBHO CIPUATHME TOCATHEHHK) 3aralbHOL MeTH
X DIATEHOCTI = BUKPHTTIO BUHHIX.

Lert nnaH mMae nepegfadaTi xapakTep W TOTYHY NOCTITOBHICTE 3aX0MiB,
IO 3OiACHIOITRCA, 30KPeMa: TAKTHYHI TPHAOMH IO PeaTisallil TaHix olepa-
THBHOI NepeBipkH i po3po0KK; KM i KoM, 3a AKMMH IPMBCOaMK 1 MiICTaBa-
Mi OyOe NOpYILIeHa KpHMMiHallBHa CIIpaBa; Mepellik HeoBXimHMX 1 MOKITHMBIX
CIigdMX Jil, [0 HeoOXITHO NpoBecTH OC 3aTpHMaHHA ocid, AK pospobnanThb-
o; xTO 3 0cif, AKi pospoBrgIOTECd, i B 4Kl IOCTIAOBHOCTI, KOMH i KM IOBK-
HeH ByTu 3aTpUMaHuFL; Nepenik CTiauMX Jil, o HeoGxIMHO MIpoBecTH BiTpasy
MicTA 3aTPMMaHHA pospolnoBaHmx ocil; KOMIUIEKC 3aX0IiB, CIPAMOBAHUX Ha
BCTAHOBIIEHHA Miclld 3HaxOIKeHHA 30poi, Boenpunacie, BOYxOBUX PeYOBHH i
BHUOYXOBHX NPUCTPOIB, IO 3HAXOOATHCA ¥ POSNOPAKeHHI OpraHisoBaHUX
STOUMHHMX TPYI 1 MATATaK0TE BITYYeHHI; TepelTiK NpedMeTis, TOKYMEeHTIB i
immmx Hocile indropManil, a TAKOK IPOILICBMX KOILTIE 1 NIHHOCTeF, HaKMTHX
VIOUMHHHMM IIUTAXOM, 100 NLTETAKTh BMABTCHHK | HERIIKTal HOMY BTy YeH-
HIO; MICIA NpOBaIAeHHA | NOCTIOOBHICTE NpOBeJeHHA OIMANiB, oOIIyKIE i Bul-
MOK; YePTOBICTh JOMHTIB 3aTPUMAHIMX, apellTOBaHMX, MOTEPITTHX i CRIIKIB, a
TAKOAK KOO ITMTaHB, IO HiATATalTh 3 ACYBaHHIO.
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Takun YMHOM, YiTKO BH3HaUeHa Ta OOMipKOBaHa NOCTIOBHICTE CHiMUO-
ONepaTHBHUX 3axodiB BIJHOCHO oCi0, AKi BUMHAITE FOYMHM Ha CTagiax mo-
PYLIeHHS KPUMIHATBHOT CIPaBi T 11 JOCYLOBOTO POSCTiIYBAHHA, 1033 CYMHi-
BOM Oyde CopuATH OTPHMMaHHIO AOCTOBIPHMX JOKa3iB peTelnbHO MacKOBAHFIX
AMOUMHHNX i, A Bubip KOHKpeTHMX bOpM B3aeMOMIIi 3YMOBTIOETECA 0COBIIH-
BOCTAMM CTiOYol cUTYyalil, AKa cKIanaca Mif 9ac IpoBalkeHHA KpHMiHaTbHOT
CIIPaBH, a OTHKE JATEKNTE BiT CMTUOTO i peanizyeThed 3 MOTO iHIMaTHBI 1 T,
TIOTO KOHTPOEM.

CriogisaeMocd, 0 HagaHi HAMU TPONOsULIL Moao BsacMogil cuifyoro 3
OpPTraHOM AisHaHHH, HOHATTA, CYTHOCTI Ta IIPABOBOT OCHOBHM He 3aTHIINTECA Bes
YBari i 3Hange cBo¢ BiToOpaxeHHA K Ha HOPMaTHMBHO-NpABOBOMY, TaK i 3a-
KOHOTABUYOMY piBHi. CrogiraeMocd, IO BHCTOBNIEH] MPOMOsHI B KOMILTEKC
COpPUATHMYTE YOOCKCHANMEHHIO B3aeMofdil CIigIoroe 3 OpraHoM OisHaHHA mif
Yac JOCYTOBOro CTICTBa B KPUMIHATIEHIX CIIpaBax.
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B.M. Pydanosa

A ’HKT Kadred pit KpHMIHATEHOTO IIpaBa Ta KpiMiHOMOTII
tHninponenipodevrit deprabnia yribeparaneni

Fuyritpiinix crpad, Vipaina)

OPTAHI3ALIIVIHO-TIP ABOBI TTPOBJTEMU B3ACMOAI
TTPABOOXOPOHHVX OPTAHIB IIOIO 3ANIOBITAHHS MTOPYILEHHAM
3AKOHOJJABCTBA IMTPO BIOMKETHY CUCTEMY YKPAIHM

VikasoM INpesupenTa Vkpainu "I1po pimenns Pagu nanionanwHol Gesne-
ku i oboponn Vkpainu Bif, 11 sepecta 2009 poky "l[lpo cran anouMHHOCTI ¥
Jepasi Ta KOOpIMHAaIie JiANBHOCTI OpraHie JepA&abBHOl BIagM ¥ IpPOTHOIl
WVIOUMHHWUM IpOABAM Ta Kopynuii' eim 27 sxoeTH4a 2009 poky Ne 870/2009 Bu-
3HAYEHO, L0 OOHMM i3 3aBIaHb, 4Ki CTABIATECA Nepel, MiHicTepcTBoM BHYT-
pilHix cpas YepatHu (mani MBC) € smificHeHH: 3axofie OO0 CTBOPeHHS
Gazy maHux PaKTOPIB, IO BIVIMBAKOTE HA CTAH IMOUMHHOCTI, Ta CUCTEMHM MO-
HITOPUHIY, ONEPaTHBHOTO Ta CTPaTeriuyHOrO aHaTisy KPUMiHOTeHHOT CHTYAILL.

Tomy, BHBYEHHA KOHKPeTHHMX IPHYMH Ta YMOB, AKI CHPHATH BYMHEHHIO
MOpyLIeHb 3aKOHOOABCTEA Npo GIOMKeTHY CUCTeMy YKpalHM, a TaKOK aHamis
HeTOMIKIE ¥ OAIbHOCTI Cy0'€KTiB 3amobiraHHA 3aMHMIIAcThcd NPIOPHTeTHHM
saBIAHHAM 014 nigposdinis MBC.

OnHiclo 3 OCHOBHMX NpodneM eheKTUBHOTO 3anobiraHHA NOpPYILIeHHAM
3aKOHOTABCTBA PO BIOMKeTHY cUcTeMy YKpalHi € npodleMa B3acMOii pis-
HIX OPTaHiB, BIOMCTE Ta ¢TyXK0. Y3arankHeHHS HOPMATHBHO-NPABOBUX AKTiB,
AKi permaMeHTYKITE IMTAHHA B3acMOMil PaBOOXOPOHHUX OPTraHiB Ta MaTepi-
almiB CYIOBOI NPAKTHKHM CBIOYaTh, 10 CHOTOMHI 3aTHMIIACTRCA He BUPIlIeHOR
npobneMa B3acMOMil MPaBOOXOPOHHUX Ta KOHTPOMIOKYMX OpraHiB, AKi smiric-
HIOIOTE 3ane0iraHHA MOpyIleHb SaKOHOMABCTBa HpO OHYKETHY CUCTeMy
VKpainu.

Sokpema, I Yac BUABIEHHA NOPYIIeHb 3aKCHOMABCTEA PO OIOIKeTHY
cucreMy Ykpaiin MBC Bsaemonic 3 IIMPOKMM KOTOM JepKaBHMX KOHTPOMIO-
IOUMX Ta NMpaBoCxOpoHHMX opradie. Le, mepkabBHa KOHTPONBHO-PeBi3ifiHa
aryxBa (mani JKPC), JepikasHe KasHaueHcTBO, AHTHMMOHOMONBHMIT KOMiTeT
YKpainu, opraay OpoKypaTypl, NojaTkoea Miniuida, CnyxBa Gesnexu Ykpai-
HH, MUTHi OpTaH| TOIIO.

HamineHHd Oux opraHie NeBHUMM [MOBHOBaKeHHAMM 11000 BHABISHHS
Ta 3anobiraHHA NOPYIIeHHAM OHYLKeTHOIC 3aKOHONABCTER, NPH3BOOHTE AC
TOTO, IO OeAKl OpraHu 1y OIHoThH MOBHOBAKeHHA OOUH ogHore. Henoomuxo-
Ki BMIAIKM, KOJM ITIPO3OITH PisHMX BIIOMCTE CTAKOTh BTACHMKaMK 3BefeHk,
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MepeBipoK, BUMKOPHMCTAHHY SKMX Mae NpOBONMTHCA iHIIMM BigomcTeoMm. Ho
TOTO K BIICYTHICTD YiTKOT CXeM M KOOPIMHALI IIMX OpraHiB YOKTATHIOE POoIlec
Po3poBKkM 3aralbHOOEKABHO! IporpaMi sanobiraHHg sTOUMHHOCTI ¥ G-
IKeTHin cpepi.

Sanopykow edekTHEHOTO 3anobiraHHA snoumHaM ¥ SrooXkeTHin cdepi €
HanarookeHHA TicHO! BsaeMonil migposginis OCBE3 3 IKPC. Hambinbin no-
HIIMpeHMMH Ta BiONpalUbOBaHMMM € HAcTyNHI opMM B3aeMOdil MK LIMMHK
HigposginaMit. MposemeHHs (iHaHcoBOre KOHTpoIo minposgitamu KPC 3a
3BepHeHHAM! MPaBOOXOPOHHUX OPraHiB; MOBIIOMIEHHA Ta Iepelada oo npa-
BOOXOPOHHUX OpraHiB Marepianis Npe MOPYIIeHHA YMHHOTO 3aKOHOTABCTBA
IIOI0 BUKOPHCTAHHS BoLkeTHMX KoITie. Tak, 3a 9 Micauis 2009 p. npailisH-
Kamu JKPC B pesyneTaTi NpoBefleHHX 3a 3BePHEHHSIMH MPaBOOXOPOHHUX
OpTaHiB nepepipok, Oyno nepedano 1 456 MaTepiatie peBisiit. A B pe3ynbTaTi
NpoBefeHNX IepeBipokK 3a BIACHOK iHilliaTieo, Bylo NepedaHo OO Ipaeo-
OXOPOHHMX OpTaHiB 2 798 MaTepianie pepizif Ta Hepesipok [1].

OnHak, He MOXHa BBaKATH 3a0BiNTEHUM 4KiCTE BIOITPalllOBAHHA NPAILiB-
Hukamu nigposaginie QCBE3 wmartepianie nepesipox, nepeganmx OKPC, mo
HNPU3BOOMTE 0 TOTO, IO MOTeHILia UBOro Opraly KOHTPOTIO He BHKOPHCTO-
BY€ThCA NOBHOIO Mipok. Tak, muine nmo 10-15 % martepianis, nepegaHux npa-
uisHukamy OKPC miminil nopymyroTbca KpumidaneHi cripasu. [TpoGnema
rnonArac B HeJOCTaTHBOMY KOHTPOTI Ta AKOCTI NepeBipkM, HUSBKOMY PiBHI
3'AcyBaHHA OBcTaBlH NOpPYLIeHE, Sk DepenakTeca JKPC. Le npuseonute 0o
TOTO, LI JHIIEe KOKHUMA I’ ATHA MaTepiall Depesipky DOTpallide 10 TiLposi-
nie MBC [2, c. é]. I xoua ct. 112 KIIK YkpaiHi BM3HaYeHO aNETePHATHBHICTE ¥
BMABIEHH] Ta pOsCTiIyBaHHI 3TMOUMHIE, TOB A3aHMX 3 MOPYLIEHHIM 3aKOHO-
OaBcTBa MMpo OHOKeTHY CHCcTeMy YKpafHH, OHAK MaTepiall IepeBipok
OKPC, AKi MICTATh 03HaKM 3MOTHHIE, OB A3aHMX 3 NOPYLISHHAM 3aKOHOOaB-
CTBa MO OIOAKETHY CHCTeMY YKpalHM NepelaloThca De3snocepedHbO B OPraHu
npokypatypu. Tomy, Omiseko 80 % mpx CripaB poscIigyIOTHC caMe L[UM Ipa-
BOONOPOHHUM OPraHOM.

Takox, Oil0uHM 3aKOHOTABCTBOM IMependaueHO, L0 A0 HPaBOOXOPOHHMX
opraHie 30808 A3aHi NepegaeaTicd i MaTepianu Npo NOPYILIeHH: SI00KeTHOTO
3aKOHOTABCTRA, BMABIEHHI OPraHaMi BHYTPILIHBOTO (piHaHCOBOTO KOHTPOITK.
3okpema, ¥ pasi BUABIEHHA NiOposdilaMi BHYTPILIHBOTO KOHTPOIK Il 4ac
30iMCHeHHA KOHTPOMBHUX 3axodiB (paKTiB HeliMboBOre BUMKOPHCTaHHA Oio-

1 3BepHEHHA OPaBOOXOPOHHMX OpPraHis - odopMIeHl sTIMHO 3 BMMOTAMM THHHOTO 3aKO0-
HOTABCTEA Ta KOMOSTEHINCE BiIIOBOHOTO MPaBOOXOPOHHOTO OPTAHY IMMCBMOB TOKYMeHTH:
JTHMCTH, TOCTAHOEM CHMTHX abo Opokvpopis, BMHeCeHI B XOOi POSCTNYBAHHA KPHMIHATEHIX
cOpae.
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JKeTHHMX KOIITiB, MAPHOTPATCTEA, IMOBKHBAHHA CTy:KOOBMM CTAHOBHMILIEM Ta
inmi nopymenHa pinaHcoro-BOMKETHOT TUCIHUILTIHY, 9Ki IPH3BETH 10 BTparT
yit 3BMTKIB ¥ BeTHKNX posMipax Ta/alo AKi MalOTh O3HAKH JTOYMHY, MaTepia-
M IMX 3ax00ie 3a PillleHHAM KepiBHMKA OPTaHy BMKOHABYOL BIaOM (OpraHy
YIPaBITiHHA, IOTO TePHTOPIalBHOTO OPraHy) MepefalTeCd A0 MPABOOXOPOH-
HHX opraHis [3).

TaxuM YMHOM, MIACYMOBYIOUM BHIIEBUKIaTeHe 3a3HAYMMO, LIO A 3a-
BesneueHHA 3anoGiraHHA 3Mo4YMHAM ¥ S1omaxeTHiA cdpepi, HeobxigHO He Titb-
KM BIOCKOHATHTH Oil0ue 3aKOHOTABCTBO, afle M MakCHMATBEHO CIIPUATH peati-
3allii HOPMATHBHO 3aKPiIUTeHMX 3axodie. B boMy HanpaMky Oyno 6 mosuTme-
HIM He TiMkKM OPMaTbHO IUTAHYBATH CITLHI 32X00H, ale | MAaKCMMaTbHO X
BHMKOHYBATH. ATlKe 9K CBITUMTE JOCBIT MMHYIIMX POKIB, CHINEBHI IUTAHH 3aX0iB
3arofiraHHA 3NOYHMHHOCTI MPAKTHYHO He BUKOHYIOTECA. Le € 1le omHuM mmin-
TBePIASHHAM TOTO, IO Midpo3Tiny NpapooxOpOHHMX BIOOMCTE NOBMHHI Jy-
HKLIOHYBaTH He 1307TbOBaHO, a HanaroOMTH TICHY MLUKBIIOMYY B3a€MOTiI0.

Ha namy gyMKy, B IbOMY HalpAMKY € ePeKTMBHUM IPOBeOeHH: CITThb-
HKX ceMiHap-Hapay IOT0 iCHyIouMx OpodneM 3anobiraHHA 3moYHHaM y Oio-
maeTHiR cdpepi npu TenepampHOMy Npokypoposi Yipainn, MinicTtposi BHYT-
pilmHix cnpae, kepisHiKax [JJKPC, Hep:kaBHoro kasHauelicTsa Tomo. [Tponoe-
SKMTH MPaKTHKY BEEIeHHA OO CKTaay KOMerii MICIeBHX JePPKABHHX anMiHicT-
pAalLili, BUKOHKOMIB MICIeBHX pal KepiBHHKIE TePUTOPialBHIX OPaBOOXOPOH-
HI{X OpPTaHiB TOLIO.

Orxe, npolneMa OpraHizalliiHO-NPABOBOI B3acMOMil IPaBOOXOPOHHMX
Ta KOHTPOTIOKYMX OpraHie MiK cofon Moao 3anodiraHHa HOpYLIeHHIM 3a-
KOHOTABCTBa NP0 OIOMKeTHY CHMcTeMy YKpafHU 3alMIIacTECd AKTYaTbHOK Ta
noTpedye NoTaNbILIOro JOCT i KeH HA.

Buxopucrana giTeparypa:

1. 3BiT mpo pe3yIbTaTH HiTTBHOCTI OpPTaHiB OepKaBHOI KOHTPOTLHO-
pPeBBHOL ¢TY:KOH 3a cideHB-BepeceHs 2009 poky [EmexTponmii pecype] / Tono-
BHe KOHTPOIBHO-PeBi3ifiHe ynpaeminmsa Ykpaimi, - Peximg goctyy : hitp:/ /www.
dkrs.gov.ua/ kru/ uk/ publish/ article/ 59702

2 MpoTunia minposoinamsr JCBE3 MBC Ykpainm snowmiHaM y G10mKeTHIV Ta
JriHaHcoBif cdepax: 30ipHMK MaTepiatie ceMiHap-Hapam - JTCBE3, - K, 2009, -
1l

3. INocranosa KMY sin, 6 cisa 2010 p. Ne 2 "[Ipo npoeenenHsa BHY TPillHBOT
KOHTPOTEHO- peBi3ifiHOl poGOTH B (HMCTeMi HEHTPa/ILHOIO OPTaHY BMKOHABUOT BITA-
au” / / Ocpinivmems sicauk Yxpairm eig 22.01.2010 p,, Ne 1, crop. 65, cratra 20,
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0.B. Yenka

A ’HKT Kadred pit KpHMIHATEHOTO IIpaBa Ta KpiMiHOMOTII
(Hninponempoficekuit depaafnudl yrifepcuen

Brympiuinix capafl, Vipaina)

HUTAXM BOOCKOHAMEHHA B3ACMOAI MIAPO3OLTIB OBC
mMoA0 3AMOBITAHHS 3JIOUYHMHAM, MTOB"A3AHHUM
3 CAMOBUTbHMM 3AMHATTAM 3EMEIBHUX TUTIHOK
TA CAMOBIIbHVIM BYOIBHULITBOM!

AKTyanbHICTE 0OpaHOl TeMM NOACHIOEThCA HeoOXIOHICTIO BIOCKOHaNeH-
HA 3axOMiB 3aneOiraHHA 3TOYMHAM, NOB A3aHUM 3 CAMOBUTBHMM 3aMHATTAM
3eMeTbHOT AIMAHKM Ta CaMOBINbHMM O¥OiBHULITBOM, CyMa MaTepianbHMX 301-
TKiB Bill SKMX 3TOUMHM IIOPOKY odrae 10 1 Mpi. TPH., a BCTAHOBIEHa IUIOLIA
3eMellb 3a MOPYIIeHUMH KPHMiHaEHUMM CpaBaMit, WO Nepe(yBakTs ¥ He-
3AKOHHOMY 00iTy, KOMHMBAETBCA IOPOKY Bim 27 528 mo 36 974 ra [1]. Bpaxosymo-
Y Te, IO OCHOBHY pobOoTY ¥ 3anobiraHHi STOUMHaM, HOE A3aHMM 3 CAaMOBLUTBH M
3alHATTAM 3eMelbHOT TiMAHKM Ta CAMOBLUTBHMM OyOiBHULITBOM, 30iAICHIOKITE
OBC BesnocepenHbo depes cBol clellianbHi MOpo3di, IPONOHYEMO 30cepe-
JUTH YBary Ha BM3HAYEHHI OCHOBHUX LIIAXIB BOOCKOHANIEHHS B3aeMOMil caMe
ninposgitie OBC (BHYTpilIHEOBIIOMYA B3acMOLid) IIOTO 3anoBiraHHA LTMM
VIOUHMHAM.

BakKo He MOTOIMTHCA 3 AYMKOK JIedKHX HayKOBILB IIONO HadsBHOCTI
CYTTEBMX VCKTATHEHb, 3 AKMMIH CTHKAKTECA ONMePATHBHI ITPALliBHIMKNM, CIiTUi
Ta NPOKYPOPH I Yac BUABTEHHA Ta PO3CTITYBaHHA 3a3HAUSHOro BHIOY 310-
YHMHIB, IO MOB A33HO i3 HEMOCKOHATICTIO YWMHHOIO 3aKOHONABCTBa, BiOCYTHIC-
TK OOCBIAY Takol JiANbHOCTL, HAYKOBHMX po3pobOK Ta METOIMYHIX peKoMeH-
Janin [2]. 3aranbHOBIOEOMO, IO OTHICKO 3 YMOB echeKTHBHO! B3acMOIil CTimgMX
Ta onepaTHBHMX DiOIPO3OLTE € MIBHIKA, ITOBHa M JOCTOBIpHA Hepedada JocTo-
BipHOT iHdopMallil cTiT4oMY, ane, K CBiTYaTk HayKOBi TOCTIIKeHHS W IPakK-
THKa, MMTAHHA Npo HUANK 1i HaOgxOLKeHHA, popMM nepedadui Ta BigGopy
Ha/TKHMM YMHOM LI He BPerynposaHo [3, ¢.220]. 3ymiHMMOCT Ha OCHOBHMX
HalpaMkax Ta dhopmax esaemonii nigposginis OBC mono zanoliraHHE 1TMM
VTOUMHAM.

OCHOBHMMI HAHpAMEAMY BHYTPILIHBOBIIOMYO! B3aeMofii migpoznitie CB,
HOCEE3, BO3 ta IIM OBC mone sanodiraHHA 310YMHAM, OB A3aHUM 3 caMO-
BLUTEHUM 3aMHATTIM 3eMellBHIX OiIMTIHOK Ta CaMOBLTEHMM OyIiBHULITBOM, €

1 B ¥piMiHOMOTIMHOMY ACHEKTi IC 3M0UHHIB, [OE MBAHXY 3 CAMOBUTEHHM 3AVHATTAM 36MeTTEHOL
OITAHKH T4 CAMOBLTHHIM OGYNiBHMITTEOM, MH BITHOCHMO He THIE® VTOUHHY, OepenbadeHi
cT. 197-1 KK YEpair, a v MO0 370w, o BIHHAIOTECE 3 L€ MEeTOK, HAIPWRTIAL, Iepef-
GageHi <T. ¢T. 190, 239, 252, 234, 356, 364-368 KK YEpaiHn
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1. TlepeBipka 3aKOHHOCTI BUKOPHCTAHHS 3eMelbHUX TinaHOK (J13BE3).

2. Mpoeegenna iHOMBIOyaneHOI MpodimakTHIHOI pofoTH MIONO KpHMi-
HoreHHOL rpynu ocid (AIM, ICBES, BO3, CB).

3. OnepaTuBHe CYNPOBOMASHH: NpoLecie NpuBaTH3aLil 3eMebHMIxX Ji-
naHok (I3BE3, BO3),

4. Tlepepipka NpaBMABHOCTI IpOBeleHHA 3eMenbHMX aykuioHis (BO3,
HCEE3).

OcHOBHMMHM ¢hopmarye Bzaemonil ninpospinis CB, JCBE3, BO3 T1a IIM
OBC wono sanobiraHHA 3MOYMHAM, M0 A3aHUM 3 CAMOBIMBHMM 3afHATTAM
3eMeTbHMX JIUTAHOK Ta CaMOBITIEHHUM OyIiBHUITEOM, €

1. 3mificHeHHA CHIAPHUX CTTIMX Ta ONepaTMBHO-NCIIYKOBUX 3axcdib,
CIPAMOBAHUX Ha CBOCUACHe BHMSABIICHHS LIMX 3TOUMHIB Ta IxX IeTePMiHaHT.

2 ObuMin indopManicio momo sanofiraHHA 3MOYMHaM, IO A3aHMM 3 ca-
MOBiTEHUM 3alHATTAM 3eMelbHO{ OiTAHKM Ta CaMOBITBHMM OymiBHMIITBOM
(nepesaxno, e onepaTMBHa iHdOPMaNia Ipe 3MOYMHM, AK TOTYIOTBCA ado
B/Ke BUYMHeHI, 1 € HeoBxiTHICTh ¥ HeraHOMY X BMABIeHHI).

4. CnifbHe BMKOHAHHA OKPeMIUX SallMTiB IPABOOXOPOHHIMX OPraHiB [Io-
J0 MPOTUIIT IUM 3T0YMHAM.

5. ITpoeedeHHd CHiTEHMX KOMIUIEKCHMX IepeBipok of ¢KTiB Ta seMelb-
HUX OITAHOK, BUBYeHHA Ta PO3NOBCIOKeHHA MO3UTUBHOTC A0CBiny GopoTtbn
3 MMM 37109 MHAMW (HaIIPHMKIIA, [UTXOM Po3po0KM CHITBHHX MeTOMMUHIMX
peKoMeHaallif 3 TAKTHMKN BISIBTeHHA, JOKYMEeHTYBaHHA i 3arnodirania smodu-
HaM ¥y chepi seMeNnbHUX BITHOCHH, B3aralli Ta 3MOUMHaM, [TOB' 93aHHMM 3 CaMO-
BUTBHMM 3aliHATTAM 3eMelbHMX JiMgHOK Ta CAaMOBUTBHHMM OymiBHHMLTEOM Ha
piBHI perioHy, paliCoHy Ta MicTa, 30KpeMa, BpaxOBYIOUH OCOBMTHBOCTI cnocody
iX BUMHeHHd Ta cneludiky).

3aBnAKHM NpoBedeHMM JOCTILKeHHAM IpobieM po3clidyBaHHA eKOHOMI-
YHMX 3MOYKHIB, O SKMX BIIHOCHMTECA i DOCTIKYBaHa Ipylla 371041HiB, Gyno
BHABTEHC NMeBHI NpobneMy y B3aeModil CTiIUMX Ta OlepaTUBHMX Higpo3iinie
OBC. Tak, BcTaHOBTEHO, 1O B Npollec posclidyBaHHd KPUMiHANBHUX CIIPaB
Opo eKCHOMIYHI I0YMHY, NOpyIleH] 3a odilifiHuMy maTepianaMu (a nepe-
BakHa OiTHIIICTE CHpaE 3a 3T0YHHM, NOB A3aHi CAMOBINBHHMM 3aMHATTAM 3eMe-
NBEHUX OUMHOK Ta CaMOBUTBEHHM OYOiBHMUTBOM, IOPYIIYIOTECA CaMe 3a pe-
synvTaTtamMu 300py odpiliniHmux MaTepianip), muie y 15 % Benoca oneparHeHe
CYNPOBOTKeHHA, MPIYIOMY Tille 3a DOPYUeHHAMM CTimumx [3, ¢ 221].

OnyH 3 BaKTMBHMX LMITAXIE BIOCKOHATIOHHA B3a€MOmil Cligdrx mifposmi-
nis OBC s iHIIMMK NigposdinaMu MO0 BUABIeHHS Ta YCYHeHHd NPHYMH Ta
YMOB, IO CIPHAITE BUMHEHHIO 3TOYHMHIB, [MOB A3aHUX 3 CAMOBITBHUM 3aMHAT-
TAM 3eMelIBHOI JINAHKHM Ta cCaMOBITBEHUM ByIiPHMLITBOM - NiOBUILIEHHY edek-
THMBHOCTI IPAKTHKM ¢aKTHIHOIO, a He (POpManbHOTO BHMKOHAHHA BUMOT
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cT.cT. 114, 118, 23 Ta 23-1 KIIK YkpaiHH Ta KOHTPONK 3a 1X BMKOHAHHAM 3
oKy KepiBHHKIB BiINMOBiOHMx Higposginis [4, ¢ 495-512, 514, 117-124 |. Ha
Kank, TaKa B3acModiA einbyeaeTeed (popMalbHO Yepes "TOHMTBY" 3a KiMbKic-
HUMM IOKaSHUKaMY, I TPHBAE MHLIIe 10 BHHECeHHA CTIYMM KapTOK CTaTHCTH-
yHOI 3BITHOCTI (HacaMmiepen, .1 ta <.4). ToMmy, Ha Hally OyMKy, [IPH BH3HA-
4YeHHI KpuTepiie OUiHIOBaHHA poboTH migposginie OBC mogo sanobiraHHA
MM FT0UMHAM, Heo0XiOHO BpaxOBYBaTH He JMINe CHiBBITHOUIEHHA BUARIE-
HHX Ta POKPUTHX FTOUMHIE TO 3aralbHOT KITBKOCTI BUMHEHMX, TOPIBHAHO 3
aHATOTNYHUMY MOKa3HHMKAMM MUHYTUX POKIB (alie el NOKa3HUK He Bioo-
Spaxkae peallbHi pesylETaTH 3al00iraHAA 3TOUMHHOCTI), a W iHIII HOKA3HHMKIL
KIMBKICTD BFSIBTEHMX 3TOYMHIB 1 AKICTE IX pOSKPHMTITA; KINMBKICTE CIIpaB, Hanpa-
BIIeHUX Ha AOJATKOBE PO3CTIYBAHHS; BiICOTOK CIIPaB, ¥ AKKX ocobu, oOBLHY-
BaueHi ¥ BYMHEHHI 3MourHy, OyTH BHIIpaBlaHi cyI10M; KiNbKICTb PHITMHEHMX
VOUMHIB Ha CTail Miaroroski abo saMaxy; ITTOMIE Ta KaTeropil caMOBINBEHO
3AMHATHX 3eMelTbHMX OITAHOK, o0CATM BIIIIKOOOoBaHOI MaTepianbHOI IIKOTH
Bill 3MOYMHIB AK JOOPOBLTRHO, TaK i B NPHMYyCOBOMY NOPAOKY; KIMBKICTh IO-
IaHb, CknageHux y nopaaky <r. 23-1 KINK YkpaiHu, Ta pidooBigeft Ha HUX Ipo
BKUTI 3aX00UM LIONO YCYHeHHA NPUYMH Ta YMOB BUMHEHHH 3TOYMHIB; pesylib-
TATH MepeBipKi PealbHOCTI BUKOHAHHA NonaHE cainfuix OBC; pupyeHHd rpo-
MaOChKOl OYMEM IIOOO OLIHKM OiANBHOCTI NPAaBOOXOPOHHMX OpTaHiB; Kilb-
KiCTB TPOBEIeHMX NMPABOOXOPOHHHUMM OpTaHaMi KOMIUTEKCHIX TePeBipok
o’ €KTiB Ta 3eMeTBHIMX OUTBIHOK Ta Ix pesyabTaTi. Ha xanb, Ha ChOrOOHINTHIF
JeHb ¥ KOOHOMY MPABOOXOPOHHOMY BIDOMCTBI BIICYTHIM €OMHMA DiIXid OO
BM3HaUeHHA KPHUTEPIiB OLIHKIM POSKPUTTA Ta PO3CTiIYBAHHA 3MOUMHIE, B TOMY
YUl AoCl ICHYIOTE pisHI KpuTepil OWiHKKM poboTH oligumux i onepaTHMBHHX
NpalliBHMKiB, IO BHM3HaYalOTh Y CINNBHIA poboTi mpiopuTeT He iHTepecis
CIIPAEH, a BimoMTHx iHTepedis [3).

BoockoHaneHHs WINAXIE B3aeMonil ninposninis OBC, Gyna 6 He noeHOO i
Oes sacTocyBaHHA NeJaroTiYHMX 3axX0HiB, CIIPAMOBAHUX Ha MIOBHMIIEHHA PiBHA
Keanichikallil IpalliBHMKIB THx ninposgitie | 5] g nigsiiueHnd pieHg Ksa-
nidpikanii mpanisuukis OBC mono 3anobiraHia 3anounHaM, NOB A3aHMM 3 Ca-
MOBINEHUM 3afHATTAM 3eMelTbHMX JiTIHOK Ta CAMOBLTEHMM OyoiBHMIITBOM,
Ha Hallly 0yMKY, 6yno 6 goninsHo:

- 3aificHIOBaTH HinecnpaMosaHui BiOSip oo CV, YOCBE3 ta YBO3 daxis-
Ui BiOMOBIOHMX ranysell eKOHOMIKM YKpaiHM, Ha AKux Oyde MOKTameHMi
0bOF A30K 31iICHIOBATH oNlepaTHBHe 00CTyTOBYBAaHHA Ta POSCIIOYBAHHA KpH-
MIiHATBHMX CHPAB Ii€i KaTeropil;

- Ha Oasl HapuanpHuX 3aknanie MBC opraHisysaT KypcH NigBHIIeHHA
Keanmichikallil CIiMeHi A4 npaiieHukis nigposgitie ICEBE3, BO3 ta CB, 4xi
BHABTAIOTE Ta POSUIIYIOTE 3MOYHHM, OB A3aHi 3 CAMOBUTBHMM 3aFHATTAM
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3eMeNTbHHX JiM9HOK Ta CAaMOBITEHUM OyIiBHUIITEOM CYTO 3a CHelliamisalicto 1x
JiATBHOCTI 3 ypaxyBaHHAM cnenudiki perioHy, OmsA AKOTO BOHM TOTYIOTBCA
(posrmanaTi npobreMHi cHTyallii Ta npolieMHi KpMMiHaTBHI CIIpaBH, BHE-
TATH MOATHEL TPMYMHM YHUKHeHHA BUHHMX BiJ BIIMOBINanbHOCTI Ta pospo-
BraTH 3ax0mM He[OIYLIeHHd [bOTO, CHiMBHO BIOCKOHATIOBATH iCHYIOUI Ta
po3potIATH HOBL 3ax00H 3ano0iraHHA JaHMM JTOYMHAM);

- Ha Basi PBBC w1t MBBC perynapHo opraHisyeaTi OpoBeleHHs 3aHATE, 3
MeTOK OOBeIeHHA Ta aHalli3y HOBUX 3MiH B 3aKOHONABCTEI (alKe NMpalliBHI-
kaM QBC, y 38'43Ky 3 BeNMMKOK 3aBAaHTAXEHICTIO ¥ poboTi, BaKKO CMiTKyBaTH
Ta aHAMI3yBaTH HOBI 3MiHKM i B 3aKOHaX, i B MI3akKOHHMX HOPMaTHBHO-
HpaBOBHX AKTax, IO PeryiIiorTh BIMHOCHHM ¥ odpepl 5eMIeKOpHCTYBaHHA) Ta
OBropOPIOBATHCE MOATHEL HOBi CXeMI BUMHEHHH 3I0YHHIE, OB A3aHUX 3 Ca-
MOBLTBHUM 3aFHATTAM 3eMelIbHUX TITAHOK Ta CAMOBITBHMM OyIIBHMIITBOM.

OTKe, OCHOBHMMM HINIAXaM¥ BIOCKOHANTeHHS B3acMOIil Migposaitis OBC
OO 3anodiraHHA FIOYHMHAM, OB ASAHMM 3 CAMOBITBHMM 3afHATIAM 3eMe-
MBHUX OiTAHOK Ta CAMOBITBHHM OYOiBHHMITEOM, € HiTBMILEHHA ed)eKTMBHOCTI
OpaKTHEM (paKTHIHOTO, a He (pOpMaNBHOTO BUKOHAHHA BUMOT CT.cT. 114, 118,
23 Ta 23-1 KIIK YkpalHM Ta DOCHIeHHA KOHTPOMK 3a IX BMKOHAHHAM 3 GOKy
KepiBHMKIB BIONOBIIHMX NigposOilis; 3MiHa KpuTepiie oLiHKK edheKTHBHOCTI
JiAnpHOCTI nigpostinie OBC, nineuillieHHA piBHA Keatidikalil THx NpamisH-
kie CB, B3BE3, BO3 ta AIM, OiAneHicTE AKHX COpIMOBAaHA HA BUABIEHHH,
PO3CIiAYBaHHA Ta 3aMI00iTaHH:A LIMM 30 HMHAM.

BMKOpHCTAHA JIiTepaTypa:

1. Anamimirasa gosimka JJCBE3 MBC Yrpait (Ha srx. Ne 2885 i, 25.09.2009 p.)

2. Crenammok P.JL, 3asare J1.J1.OcobmieocTi mopy ieHHS KpUMIHATEHOI aTpa-
BM MPO CaMOBINMbHEe 3afHATTA 3eMeTbHOI JiMAHKM Ta caMOBLTbHe OymiBHMITEO.
[Enextponnmin  pecypc] / Pexum goctymy: ttp://www.nbuv.gov.ua/ portal/
Soc_Gum/ VKhnuvs/ 2009_44/VV-44/VV-44_9.pdf

3, Yepnapcekrmi C.C. [Tpobnens1 BsacMOii CTIMTHX Ta ONepaTBHIMX MiOpo3Oi-
THB HA eTami PosKpMTTA eKOHOMIVHMX 3TOTHHIB [/ OpraHizania iHdopMadiiiHO-
AHATHTIIHOT poboTi maposnitie HCBE3 Ykpaidi v IpoTqiii eKOHOMITHIM 37I0MI4-
HaM: JOTIOBITI POBITHIX BUSHM X, MIPeICTABHIKIB MPOMATICEKOCTI, TepKABHMX CTIVAK-
GoBlie Ta mpanieHukie minposmimie JCBE3 Ha aikeimonmomy cemiHapi-Hapami
/ BimrL pen. JLIL. Ckanozy6, BI. Bacummrayk, B[ Cancar - K, 2009, - 162 c.

4. Tepmmmmk B.M. Haykoeo-npakmiampt komeHTap mo Kpusinameno-
npolecyambHOrO Komgekey YipaiHu, - Ko A.CK, 2002, - 1056 ¢. - (HopMaTieHi
JOKYMeHTH Ta KOMeHTap)

5, Anexceer AM. [emarorueckite OCHOBEI MPeLyIpekIeHIA [IpeCTYITICHHI
OpraHaMi BHYTpeHHHX el Yueld, nocobie, - M.: BHMIM MBI CCCP, 1984, - 92 ¢,
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J.0. HobpoTBOpCEKHT

CIyXad MaricTpaTypi

(yeancektit deparadniin yHifepoimenn
Enympinmix cnpad iveni E, Q. Hidopenra, Vipaina)

M.M. [1lintasos

CTYXa4 MaTiCTPaTypH

yearcerntt depaxadut ynidepcunient
Enympinmix cnpad iveni E, Q. Hidopenra, Vipaina)

ANMIHICTPATHBHA BIATNIOBIOATIBHICTD 3A INMPOCTYIIKH,
MO MOCATAKOTD HA ITPABA TA CBOBOOM TPOMAISTH:
HATIIPAMH 3AKOHOJABYOTIO OHOBJIEHH?

VIocKoHANMeHHA 3aKOHONABCTBA NPo agMIiHICTpaTHMBHI NMPOCTYIIKM He-
PO3SPUBHO I0B A3aHe 3 AIMiHICTPATHBHOI pecdhopMOI0 Ta pedhopMOok anMiHic-
TpaTUBHOTO Npaea, ki 30ilCHICKTECA CBOTOOHI B YkpaiHi [onoeHuMM 3a-
BIAHHAMM IUX pedpopM € NpHBedeHHA HOPM aOMiHICTpaTMBHOTO IIpasa y
BiOTOBIOHICTE i3 nonoxeHHaMu KoHerurynil Ykpainy, zabesnedeHnd peati-
3anii npas i ceobop rpomadald y cdepl gep/kaBHOTC YIPaBliHHA, IX OXOPOHMU
Ta 3aXHCTY adMiHICTPaTHBHO-TIPABOBMMH 3acoBaMi.

CkazaHe GesnocepedHbO CTOCYETHCA W IHCTUTYTY aaMiHICTpaTHBHOI Bid-
HNOBiTanEHOCTL. YHMHHe B HAlll Yac 3aKOHONABCTEO NP0 aOMIiHICTpaTHBHI Ipo-
CTynkH Byno creopeHe B nepion, icHyeaHHA CPCF, ¥ camui posnan tak 3saHo-
IO 3aCTONY, i CHIPAMOBYBANOCh Ha SOIFICHEHHA "Mominerchkux" PpyHKUif nep-
Kasu. Y Toit ke gac cT. 1 KYDATI npamo Bi3Hae, IO e 3aKOHOTABCTBO Mac
CBOIM 3ABOAHHAM OXOPOHY IpaB i ceolom rpoMaigfH, NpoTe BUKOHAHHA
OCTAHHBOTO HalleXKHUM YHMHOM He 3alesmnedeHo. YucneHHi MPOTaTHHM Ta KO-
mizll, IIC HaABHI B YMHHOMY adMIiHICTpaTMBHO-OeMIKTHOMY 3aKOHOOABCTBL
Ykpainu, nocnabaronTs oXOpoHY Mpas i ceoBon rpoMaiaH, cTBOPIOKTE Iepe-
AYMOBH 1 iX MOPYLIeHHA.

3MiHM, O BHOCATECA OCTaHHIM 4YacoM Oo KYmATL icrotHo npoGnemy
BUPIILIMTH He MOXYTh. CROTOOHI NOTpideH JOKOPiHHMHA Mepelndd YHMHHOTO
AIMIHICTPaTHBHOIO-NeMiKTHOTO 3aKOHOTABCTEA, NPHBEIeHHA HOr0 ¥ BiOIOBI-
gnicTe 3 KoHerurydico Ykpainu, Bupo0leHHS DpONO3HUid HOPMATHBHOIO
XapakTepy, COpAMOBAHMX Ha yCYHeHH: 3a3Ha4YeHMx Hegomikie. 3 ypaxysaH-
HSIM 3a3HAYeHOTo B daHifl poBoTi oBIpyHTOBYEThCA BIONOBIIHIMIT BapiaHT 3a-
KOHOTABYOTO OHOBJeHHA HOPMATMBHMX 3acaf, agMiHICTpaTHBHOI Bignosina-
NBHOCTI 3a MPABONIOPYILEHHS, IO IOCITAKTE Ha Ipaea i ceo0oIM MpoMajisaH.

[Mepm1 5a BCe AOLIMBHO, HA HALY AYMKY, NePerMIAHYTH CTPYKTypy Ocob-
nueof gacTHU KYNATL, dka Ha cborofHi He BIINOBiTae MOCTABTEHUM Iepen
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BEA3AHMM HOPMATHBHO-MPaBOBMM akToM. Tak, crattd 1 KYNATIT craeuTe Ha
Mepille Miclle OXOpPOHY Ipas i ceolor rpoMagaH, onHak Ocobnuea yacTHHA He
MIiCTHTE XOOHOT ITaBH, Aka Oyna 6 mpucedyeHa TiMBKHM IPOCTYIIKAM TPOTH
npas i ceobop, rpoMansiH. TodTo HeMa YITKOTO BUOIMeHHA IbOTo BHAY amMiHic-
TpaTUBHUX MPOCTYNKE Y BinellocTi cKiafis IpaBa TpOMagdH BUCTYIIAKTE
JONATKOBMM ©0'€KTOM MOCATAHHA NMOPAL i3 BCTAHOBIEHHM MOPANKOM YIpPas-
TiHHA, TPOMAACEKMM MOPAOKOM Ta iHITMMM CYCOUTBHMMM BUTHOCHMHaMIL
CreopoeTbed BpakeHHH, IO NpaBa Ta cBO0OOM IPOMAIAH OXOPOHAKTHCA
KYnAIl HiGu noGiuno. BeaxkacMo Takuil MiTXiD, 3aKOHOOABLA HEKOHCTPYKTH-
BHUM i IPOIOHYEMO 3a POLOBMM 00 €KTOM NMOCATaHHA anMiHiCTpaTHBHI Mpo-
CTYIKH, IO NOCATAIOTE Ha TPYOOBL, AKMITOBL, MOMITHIHI Ta iHIL IpaBa rpoMa-
I4H, 3TpYIYBaTH B OKpeMili rmasi witHHoro KYnATIl

BugineHHsa B caMOCTIHHY I1aBy cKlafdib agMIHICTPaTUBHMX MIPOCTYIIKIB,
LIO MOCATAKTh Ha MpaBa Ta ¢BOBOOM IpoMaidH, MOXTHEE 3a JOTPUMAHHS
nepHux npasui. [No-nepiie, npapo, L0 OXOPOHAETHCA HOPMOI, Mac HANRKaTH
TUIBKM rpoMamaHiHOBL. [To-mpyre, e npaBo Mae HaeXKaTH OO OCHOBHMX KOH-
CTUTYIIAHUX MpaB TPOMAadH, a He 10 ClelialbHO HATAHUX (IIPaBO MONTKeaH-
HA, KepyBaHHA TpaHCIOPTHMMM 3acobamm, pisHi mineru Tompo). [lo-Tpete,
HPOCTYIIOK TIOBMHEH MaTH 08 ¢KTOM NOCAraHHA UL NpaBa Ta cBoBOOM Ipo-
magaH. OnHaK, AK BUHATOK, MOKITHMBe BITHeCeHHA OO0 Li€l ITaBH CKIALIB Ipo-
CTYIEKIB, IO OMHOYACHO NOCATAIOTE i Ha iHIi 08'ekTi. Takuit KpoK JO3BONHTE
BM3HAUUTH NpaBa Ta CBO0OOM TPOMAIAH ¥ AKOCTI OCHOBHOTIC 00'€KTa mOCH-
TaHHA, IO, ¥ CBOIO YePry, HOCKITHTE iX IIPaBoBy OXOPOHY, BCTAHOBHTE HPiOPH-
TeT Npae i ceobon, rpoMagdH Hepern, iHITMMK COILiAMbHUMMM IiHHOCTAMM, AKi
OXOPOHAKTHCA 3aKOHOOABCTBOM PO aaMIiHICTPaTUBHI ITPOCTYIIKHL.

KpiM yoockoHaleHHd CTPYKTYPH BUMAraloTh NMepelfiaay 1 OKpeMi HOpP-
MAaTHEHI MOMokeHHA YMHHOTC KYIATT, sMicT aKMX Ha CHOTOOHIIITHIT TeHb He
Bimmosigae BUMoraM KoHCTUTYHE YEpaiHM Ta He Y3[OMKYETBCA 3 HOPMaMi
IHIIMX 3aKOHOTABIMX akKTiB. [IpraMHOI TYT € Te, 10 YKMCIeHHI HOPMAaTHBHI
npunmc KYnAll BHacnigok BHHMKHEHHA HOBMX MPaBOBIIHOCHH 3acTapiea-
0Tk, & 3aKOHOOaBelk He BCTHMIaE ONepaTHBHO pearyBaTH Ha BKa3aHi TeHOeH-
mii. V' 38" 43Ky 3 MM OPpaBoBi IIPOraTHHM Ta KO3l He TO3BOTIAITE 3aKOHOIAE-
CTBY IPO AMiHICTPAaTHBHI MPOCTYIKH HATEKHUM YMHOM BMKOHYBaTH IOKIIA-
JeHi Ha HBOTO 3aBIAHHA, ¥ TOMY THCIL H OO0 OXOPOHHM Hpabk i ceobon rpoMa-
I4H.

V cnexTpi 3a3HaueHOTC BiONOBITHOTO KoperyBaHHs NoTpelye, HacaMme-
pen, medbinillig aIMiHICTPATHBHOrO IPOCTYIKY, IO HaeedeHa B ¢T. 9 KYDATL
Ti yTouHeHHA BAPTC 3MIMICHUTH 3a PaxyHOK YiTKOTO BHIHAUEHHA Ieperiky
ol exTiB, 4Ki MAKTE OXOPOHATHCT HOPMaMM 3 AOMIiHICTPATHMBHOIO CaH "KLK,
AIMIHICTPaTUBHMH NPOCTYIIOK ¥ TAKOMY pasi MiT O posyMITHCA AK CYCIinb-
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HO IIKiTTHBe, MMPOTHIPaBHe, BUHHe (YMMcHe abo HeoOepexHe) OiAHHA, dKke
MOCATaE Ha Mpasa Ta CBOOOOM JIIOOMHM | TPOMAIAHMHA, NpaBa HOPUIMIHIX
ocif, BIacHIiCTE, rpoOMacEKMIA MOPANOK i rpoMancbky Geslleky, BCTAHOBIEHUMA
MOPANCK AiAMBHOCTI JepaBHMX OPTaHIiB Ta YCTAHOB i 3a AKMI 3aKOHOM ITe-
penBadyeHO aIMiHICTPa~THBHY BiONOBIIATIEHICTE.

3 Touku 30py 3abesnedeHHd IIPaB i cEOGON IPOMATAH BMMArae Nepelliany
i mpuBeneHHA ¥ BiANOBIOHICTE Oo Koncrwrynii VKpaiHM icHyloua crcTeMa
aTMIiHICTpaTHBHMX CTATHeHb. [lepenyciM, HeoOXiOgHO MiOKpeCTWTH, IO IoNo-
BHA MeTa aaMiHICTPaTUBHMX CTATHeHb - 1e NOKApaHHA 3a NPOTUIpaBHY Mo-
Belinky. CaMe uepes Kapy [OCATAcTbcd BMXOBHMA i NONepelKyBaTbHMIMA
BIUIMB, TOMY, JonoBHoI0TH KYDATT HOBMMM BUIAMM aOgMIHICTPaTUBHMX CTi-
THeHb (HanpuKiald, IpoMamchbKUMKM poboTaMit), HeoOXiOHO BM3HAYMTH, 4
3MOKYTB BOHHM JOCTATHIM YHMHOM HOKApPaTH I PaBoIIoPYLIIHHMKA.

BusHawarouu CHCTeMy agMIHICTpaTHMBHMX CTATHeHb 3a aiMiHICTpaTHBHL
MpPOCTY KM, SIKI MOCATAICTE Ha Npaga i ceoboan rpoManaH, HeoOXioHo napane-
TBHO BCTAHOBUTH BePXHIO Ta HILKHIO MEKi OKpeMMX amMiHICTpaTUBHMX CTAT-
HeHb, 30KpeMa Tpadyy. OcTaHHIM 9acoM YiTKO MPOCTeXKYEThC TEHTEHITA 0o
MOCTIMHOTC 3pOCTaHHA posMipiB Tpadhie, AK 3aCTOCOBYIOTECA B agMiHIcTpa-
THBHOMY mopanky. Lle, 3pemutor, MOxe NPHU3BeCTH OO CTUPAHHA MK MiX
KPHMMIHATBHOK F agMIHICTPaTMBHOK BiTNOBITATBHICTIO, 00 BHMHUKAE MeBHMI
NapagoKc: CydAdH i3 posMIpy CTATHeHHA OIAHHA MOAe POSLIHIOBATHC i AK
CycrinbHO HeGesleuyHe, a A0 MPaBONOPYLIHUKA 3aCTOCOBYETBCA He KpUMiHa-
TbHA BIINOBIOAIBHICTE, a agMiHiCTpaTHBHA. 3 iHIIOrO GOKY Take CTaHOBHMLILE
icTOTHO 3avinac npasa ocobu, IO NPUTATYETHCA 0 BLANOBIIANBHOCTI, OCKITb-
KM 3a BUMHEHHS aOMiHiCTPAaTHBHOTO IPOCTYIIKY OO Hel 3acTOCOBYEThCA CTHT-
HeHH#, AKe 3a CBOCIO CYBOPICTIO OPIBHIOE KPUMIHATIBHOMY MTOKaPaHHIO.

Ha ayMKy asTOpiB, HeoOXiOHO NOBePHYTHCA IO NONOKeHHA, AKe iCHYBa-
1O B 3aKOHOOABCTBL paHime. CyTh FIOTO MOMATaE B TOMY, IO MTpad? Jo NeBHo-
IO POSMIpY BM3HABABXA aIMiHICTPATMBHMM CTATHEHHSM, a IOHAT HBOTO -
KPHMIiHATEHMM MOKapaHHAM. Y KpuMiHaneHOMY Kogekci YKpaiHK sakpillile-
HO MiHIMATBEHUA posMip WITpachy Ha pieHi 30 HeoNOTATKOBYBaHMX MiHIMyMiB
Joxonie rpoMagaf {MyHKT 2 ¢T. 33 KKY). ToMy BepxHA Mexa anMiHicTpaTHB-
HOro Wrpachy NOBMHHA BIIMOBIIATH LEOMY PiEHIO.

Buxomdauy 3 BMKNIAIEHOr0, MOKHA Pe3OMYBATH, IO HeoOXiTHICTE yOo-
CKOHATeHHs aOMiHIiCTpaTHBHOI BiINOBiDANBHOCTI 3 MeToK OiMblll MOBHOTO
3aXMCTY Mpa i ceoBon rpoMaadH Gyne cTocyBaTHCA He THIIe MaTepiallBHIX, a
i mponecyaneHnx HOpM. Tponec pedopMyBaHHA NOBMHEH OXOIMTH He CTilk-
KM iHCTHMTYT afMiHICTPaTHMBHOT BIOHOBIIATEHOCTI, CKIMbKHM KOMITTEKCHO BCHO
ranysb agMiHicTpaTHBEHOTO Ipasa. KpiM Toro, BiH Mae 8yTH TicHO OB A3aHMI
3 iIHIIMMH FaTy3AMK DpaBa, TOMY NOBMHEH 30iACHIOBATHCH B KOHCOMIOBAHO 3
HIUMIL.
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H.}KO. Kopaarsosa
CTYOeHTKA €KOHOMIKO-TIPABOBOTO (paKyIETeTy
{Honeysrint nayionaanuit yribepcumem, Vipaiua)

MPOBMEMM 3AKOHOAABYOI PETJTTAMEHTALTIT
B3ACMOOI CTITYOTO 3 MPALIIBHUK AMIM OPTAHIB AI3HAHHA
MNig vYAac pO3CITIAYBAHHA 3T0OYHMHIB

OnHiclo 3 BaAIHMBIX YMOB YCIIIXY B PO3KPUTTI 37I0MHHIE € IpaBiwibHa op-
raHizalid esaemonii oci®, mjo GepyTek y4acTh B Uil disneHoCTL. [TpoBremi B3a-
eMOOil CTigY0re 3 opraHaMiM Ai3HAHHA PoSITIANAIOTHCA Y DGaraTbox HayKax
KPHMMIiHATbHO-IPABOBOrO LIMKITY, 30KPeMa W KPHMiHalBHOMY Mpoleci. Alxe
0CcOBTTHMBO BaKTMBMM /I MPaKTHYHOI OpraHisamil ezacMofil € IpaBHIbHa
KPHMMIHATBHO-TIPOLECYaTbHA pelfTaMeHTAIlid CHiBIpalli CTimIoro s IpamiBHK-
KaM#H opraHy OisHaHHA. MeTow poboTH € JoCTimke HHA CKpeMuX IpodieM 110
BUIIMBAKTE 3 KPMMiHATEHO-TIPOLEeCcYaTbHOU perlaMeHTallil IPOLecy B3acMo-
Ail criggoro 3 opradaMi disHaHHA. PosrmaHeMo HacTyMHI mpobGneMHi MOMeH-
TH LICAC NPAKTHKH B3a€MOTil CIimMMX 3 NpalliBHMKAMM OPTaHiB JisHaHH:.

[Mo-nepitte, TepMiH "B3aeMonia" y KpuMiHaneHO-TIpoLiecyanbHOMY KOIekci
Vxpainu (KIK YkpalHi) Ta 3allpolloHOBAHMX IIPOeKTax MBOTO KMEeKCY He BKIH-
BacThCA [1]. Arle Left TepMiH THILIE 3acTOCOBYETECA Bes 1HOro BisHaUeHHS B 3aKO0-
Hax YKpalH, 3ckpema "TIpo oneparHBHO-po3lIYKOBY OiATEHICTE” 32 Ne 2549-12
Big, 19.08.1992 p. Ta "Tlpe opraHizaliriHo-NIpaBoei ocHoBK GopoTe(l 3 opraHizo-
BAHOIO JMOTHHHICTIO" 3a Ne 3341-12 gim 30.06.1993 p. V 38'A3Ky 3 UMM, MOCTaE
MMTAHHA LIONO CHiBBIHOIIEHHA TepMiHie "BsaeMomia" Ta "koopmuHaniga”, mo
OCTAaHHBOTO 3 AKHX 3BepTacThCA yEary B GaraTbox Hakasax MBC Vkpaini

CrhippigHOIIeHHA TepMiHIE "B3acModia" Ta "KoopamHalid" B Haykax €
JUCKYCIHMM, 30KpeMa 1X PO3YMiloTh: a) 9K CT0Ba-CHHOHIMM, IO O3HAYAKITE
MOTOMKeHICTh; ©) AK OINplI MIMpOKe MOHATTA "B3aeMogia" Ta Oinbll By3bke
"koopnuHalif"; B) 4k GilBII IIMPOKe TOHATTA "KOOpOMHaLid", 110 € OpraHiza-
Hicro Bsaemomil. 3 dinocodcbkol KOHIEMNI N, TepMiH "B3acMONia" O3HATAE MPo-
LeCH B3AEMHOTO BILTHBY PisHIX 08’ ¢KTiB OOMH Ha OOHOTO, B3acMO3B A3KH MiK
pizHMMH 00 €KTaMK, XapaKTepUCTHKY JOpPM MIOAChKOl DOil, Moackkol Oianb-
HOCTi Ta IisHAHH4, X B3acMO3YMOBIIEHICTE, 3MiHEeHHS CTaHY, B3a¢MOBILIHE, a
TAKOK TOPOIKeHHA OTHMM 08'€KTOM iHIIOro. Buxomauu 3 HBOTO MOITALY
OimbILiCTE KpHMMIHAMICTIB pOSIIAJAICTL B3AEMOIIIC AK CIINBHY Ta B3AE€MOIOro-
JKeHY TIATbHICTE, CIPAMOBAHY Ha POSKPUTTA, pOSCTIIYBAHHA 1 TOTepelkeH-
131 3nounHis (P.C. Benkin, A.T. $ininnos Ta immmi) [2-3). Tox, cyTHICTB B3acMO-
Il DONArae B y3rOMKeHIH DiANTBHOCTI PI3SHUX CKIAIOBMX OMHIET UM IeKiITEKOX
CHCTeM, 30KpeMa B IOEOHAHHI JiANBHOCTI C1idYore Ta OpraHiB disHaHHA. Kox-
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HUM NpH IEOMY i€ B MeKax CBOTX IOBHOBaKeHEb, MeTOHIB i zacolie, o ¢Bil-
YUTE NPC BIONOBIHY "KoopauHalLic Aii" y pamkax ssacMoril. Tomy Beaxac-
MO, IO BM3HaYeHHs TepMiHa "BzacMonia" nmorpiGHo HamaTH ¥ 3aKOHOOABCTEL
VKpaiHu BUXOIAYH CaMe 3 KPUMIHAMICTHYHOI KoHIen il Bsacmonil. BinnosinHi
HonosHeHH:A MoTpitHo BHecTH 0o KITK Ykpaidu 4i 3aKoHiB, 10 HA3HBAKITE
el TepMiH, ane He HATaloTh HOMY BHSHaUeHH:.

Mo-gpyre, 3 Boky peanizallil 3aBIAHE PO3CTiIYBAHHA HAYKOBHH iHTepec
CTAHOBIATL OKPeMi MPUHITHITM B3acMOMil CTiAY0ro 3 NpalliBHHKaMK OpraHie
JisHaHHA (1oOe NpaliBHUKIE, AKI Oe3nocepenHbo HagineHi NpaBoM 30iFICHIO-
BaTH OIEPATHBHO-POIIYKORY MigNEHICTE, BHxoOa4n si cr. 103 KITK Ykpaiam
Ta <T. 3 3akony Ykpainu "TIpe onepaTHBHO- po3IIYKOBY OiATBHICTE"). [l npun-
DMIIOM (Big MaT. principium) ¢1ig, posyMiTH 0cHOBHe MOYATKOBe IOTOXKeHHS,
TOGTO TAKi NONOKEHHA, AK BU3HAYAKTh MPABKUIbHE Y3OKeHHA Ta ed)eKTHE-
He BUKOPHCTOBYBAaHHS IOBHOBaKeHb i MeTodis poSoTu criguoro i opraHie
Ji3HaHHA Ha KOPHCTE POSKPMTTA i PO3CTinyBaHHA 310uMHiB [4, c. 1061]).

Bci HayKOBLI HAroMOIIYIOTEH Ha TaKOMY OCHOBHOMY NMPHMHLIMII B3acMoil
CINYOro 3 NpalliBHUKAMM OpPTaHiB OisHAHHA 9K NOTPUMaHHA 3aKOHHOCTI. Bin
HONMATAE Yy WTKOMY OOTPUMAHHI yUaCHMKAMHM B3acMOOil NpaBoBoi peryiaMeH-
TaLil X Ai4NEHOCTI, 8 TAKOXK ¥ KOHTPOTI 3a MM 3 BOKY KepiBHMKIB OpraHie
CTMigcTBa Ta Ji3HAHHA, NPOKYpaTypi. [o/IoBHUM MOMOKeHHAM B3acMmodil €
JiANbHICTE YYACHUKIB CTPOTO B MEKaX CBOST KOMITETEHIIN Ta UiTke PO3SMEKY-
BaHHA IOBHOBA)KeHb CJIOYOTC Ta ONepPaTMBHO-PO3LUYKOBOTO IIpalliBHMKA.
[MpaBoBOK OCHOBOKY B3a¢MOIIl CTIYOTO 3 ONepaTHBHO-POSLIYKOBHMMU Opra-
HaMU B IIpolleci poscninyeaHHd € BusHaueHi Hopuu KITK Vkpainu (zokpema
cr. 2,103, 104, 114, 118, 138, 139), HopMu meBHMx 3aKkOHIB YKpainu ("TIpo ome-
PaTHBHO-PO3IIYKOBY OisneHicTE", "po opraHizalifHo-paBoBi OcHOBKH Bopo-
TBHOHM 3 opraHizosaHoe 31CYMHHICTI", "[1po Mininiee”, "[Tpo Cnyxby Gesnexu
Yxpatuu", *T1po gepkasHy nodatkoey c1yxkOy B YkpaiHi'), BiDoM4i HOpMaTH-
BHI aKTH NpaBoOXOPOHHMX OpTraHiB YKpalHH.

Mopan 3 1muM, ¥ Teopil B3acMoOil DpOrONIOIIYeTECA iHIMMI BaKITMBHI
OpPHHIIMI — KepiBHA i opraHisyioda ponb CIiT90ro, BIINOBIIHa FOTC MPOoLecy-
ANBHOMY CTaTYCy i BIIMOBITATBHOCTI 3a pesyIbTaT POSCTIYEAHHSA STOUMHIB.
KITK Vkpainu Haginge ¢Tlinuoro MMpoKHME MOBHOBaXKEHHAMM LILONO OpTraHi-
3anii Bsacmonil 3 opraHaMu dizHaHHs. BinnosigHo ao cr. 114 YTIK cnimami Mae
npolecyanbHY CaMOCTIHHICTE, Mae MPaBo JaBaTi OpraHaM OisHAHHA O00B 93K0B1
A1 BUKOHAHHA HUMUM JOpY4eHH: | BKasieki. Tomy 11 iHiliaTHBa B3acMonil, AK
MPABITO, BUXOIHTE Bl CTAYOTO, XOUa Taky iHIHATHEY TaKOoXK IMPOdBTAIOTE i
OpraHu JTi3HAHHA, ale IpoTe Kepye B NOJANBILIOMY B3aeMOTIER CTIMYHIAL

CaMe CTIIUHA 3 ypaxyBaHHAM KOHKpeTHMX OOCTABMH CIIPaBl BI3HAYAE,
NpaliBHMKIE AKOI CIyxOH (Migpo3ainu) i Koy cnif NpHBepHYTH 1711 HagaHHA
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mornoMorit. Tlpore, Ko ollepaTHBHI MpalliBHMKM, BMxOOd4i 3 o0cTaBuH
CIIPABH, BBAKAKOTH, IO IX YYaCTh MOKe BUABUTHUCA KOPHCHO 11O CIPaBi, BOHM
MOKYTh BMCTYIATH iHIIiaTOpaMK KOHTAaKTyY, HPOMOHYBATH CHITUOMY CBOO
JonoMory, iHdopMyBaTH crimuoro. AmKe, ¥ KPMMiHATBHO-IPOIECYATBHOMY
CYAOUMHCTEL BHXOOAYH 31 3MicTy oT.cT. 2, 103 KITK Ykpainu, nepen criguans
Ta OpraHaMu Ai3HaHHA MOCTaBTeH] €0MHI 3aBIAHHA.

Tox, npoeigHa ponk Ha eTali JOCYAOBOTO CTICTBa HAEKUTE BOe K TaKi
CIOYOMY 9K KOOPOMHATOPY TiATbHOCTI 3 POSKPUTTA Ta poOsclidyBaHHd 310-
uuHy. Ha npaxruui x eMHMKac npobneMa LIOOo OiANBHOCTI yIaCHUKIB B3ac-
MOTi ¥ paMKax CBOTX KOMITITeHLil, HAITPUKTaM, ¥ BUITAAKY ITPOBeleHHA TAKO1
CMig1oi Oil AK o0IIyK onepaTHBHO- POLIYKOBHMM NPALliBHUKOM 34 OKPeMMMK
JOPYdeHHAM cIimdoro abo yuacTi ollepaTHBHO-POSIIYKOBOTO ITpalliBHMKa Il
Yac MpoBedeHHA CTIYMM JONUTY MTO3PIOBAHOIO Ta MOTANBIIOIO HOIHTY
HBbOTO K ONePaTMBHOTO IMpalliBHMKa 4K CBTKa 3a Ik K KpPHMiHATBHOK
crpasoto. ToMy, BBKAaEMO, AKLIO ¥ Teopil B3acMOMil I POTONTOIIYETHCA TPHH-
LIMIT JOTPHMMaHHA 3aKOHHOCTI, TO ¥ 3aKOHI € HeoOXiTHICTh OiNbII TiTKO Tponi-
CYBATH MOBHOBaXKeHHA CTIMUOrO Ta IpaliBHIKA disHAHHA Iifl, 4ac 30iACHeHHS
B3aEM oAl Ha eTalli JoCcyOoBoTo CIidcTBa.

Oxpenmoi yBaru 3acnyroBye TaKui TPHHLIMI B3a€MOMiT 9K IITAHOBICTE, ¥3-
TOTAEHICTh, LiTecnpAMOBAHICTE B3aeMonil, o0yMOBIeHa pillleHHAM KOHKpeT-
HUX 3aBIAHB PO3CTiIyBaHHA, TOOTO iHTepecaM¥ BCTAHOBTEHHA iCTHHM IO
CNpaBl. Y3romkeHICTh CHUTbHOI OiAMbHOCTI 3a0e3nedy<Thed I MnaHyBaHHAM.
IMig yac poscTinyBaHHA 3aBIaHHA Ta 3MICT B3acMOi{ YTOUHIOIOTE i DOTIOBHIO-
I0Thb, MOKe BUHMKHYTH DoTpea 3MiHMTIH KOO B3aeMOMitounx ¢yl eKTiB, 3amy-
9uTH HOBL CHH 1 3aco0u. TTpottec B3acMonil 3yMoBTIOE HeOOXITHICTE CKIaTaH-
HS Y3TOMKeHOTO IITAHY ¥ IIMCEMOBI dhopi.

B mmickMOBOMY NNaHI y3TOMARHMX CHINBHUX 3ax00i6 NependataloTh yIacTh
BCIX y4acHMKIB POSCTiAyBAHHI 3TOYMHY, BH3HAYAKTECA KOHKPETHI BMKOHABIL,
TepMIiHM BUKOHAHHA, Pe3y/IbTaTH NeBHMX 3axomis. [TnaH moxe OyTH €IMHMM
4K 1A CHTYOro, Tak i olepaTHBHOTO NPaliBHMEA, TaK i OKpeMuM O KOXHOI
ciyx0u. B mepiomy Bunagky we Oyde CyMICHMP ITaH, a B APYIoMy - y3ro-
mxeHi ImaHK. OKpeMoO ONepaTHBHI NpaliBHUKK CKIANAKTh I7laH, KOIK Ile-
penBadaroTecd CeKpPeTHI 3aXOnM, AKi B CyMiCHMIA IUIaH, 100 He Mae rpuda "Ta-
€MHO", BHOCHTH He MOXKHa. Ane y Hopmax KIIK Ta iHIIMx 3aKoHODaBIMX ak-
Tax YKpalHy BiICYTHI HaBe[leHi BMle MOTOXKeHHS OO0 MNIAHYBaHHA B3acMO-
Ail cTiggoro Ta NpauiBHUKIB opradie OisHaHHA. BoHM HocATH B3arasi pexkome-
HOAIIHUIA XapakTep, a BIOMOBTHO He 000B 93K0Bi 10 BukoHAHHA. Lle 3 yormi-
XOM peali3yeThcd ¥ NpaKTHLl PO3KPHITA Ta PO3CTiAYBaHHA 3TOYMHIB - CKIa-
HOeHi cymicHi alo ysromkeHi NnaHu € ¢opMaTEHMMK JOKYMeHTaMM, Ha Ipa-
BIJILHICTB Ta BUKOHAHHA AKUX MalbKe He 3BepTAEThbCd yBara HarAdOBHMK
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OpraHaMM, HauallEHUEaMU CTIICTBa Ta OPraHiB OisHaHHA. BilnosingHo HeBpe-
T'YII0BAHHA Ha 3aKOHOOABUYOMY PiBHI MMTAHHA IIOO0 NNaHYBAaHHA pOsCIiOy-
BAHHA, 30KpeMa M B3AeMOMil, 3yMOBTIOE He AKICHICTh B3aeMOTIl Ha MPaKTHII
po3CIiAyBaHHA KPUMiIHaTBbHOI CIPaBH.

[Mo-Tpere, nin, Yac 30ilicHeHHd B3acMOOil 3aBKOM BMHMEAE MHTAHHA PO
1l TpuBanticTe. BinblmicTe HayKOBLIE CTBePIAYIOTh, 110 TPHBATICTE B3acMomil
3YMOBIIOETRCA iHTepecaMM BCTAHOBIEHH iCTHMHM ¥ KpMMIHANBHIA cripabi [2,
¢. 206]. Ane pignoeinHo Ao [HeTpykuii, saTeepmkenin HakasoM MBC Vkpainu
3a Ne 745 Big, 25.11.1992 p. "Tlpo HeBioKIagHI 3axoOu MIOTC BAOCKOHaNTeHHA
CTPYKTYPH | OpTaHisalil DiTTbHOCTI OpraHiB MoMepemHbOTO CTICTEA B CHCTEMI
MBC Vkpainn”, BsaeMofisa clig4ore 5 opraHaMH OiSHaHHA 3OIFICHIOETbCA Oe3-
MepepBHO, TOBTO BOHA MOYMHASTECA 3 MOMEHTY NOPYLIeHHA KpPHMiHATbHOL
CIpasH Ta TPHBAE OO IIOBHOTO 3aBepILeHHA PO3CTiNy BAHHA.

Y npoMy ceHci HeoBxigHO BiO3HAYMTH 3B A30K 3MICTY B3acMoOil Ta 1i 3a-
BIAaHb. AHAMI3 CYI0BC-CTIOUC! NPaKTHKN MOKa3ye, IO TPHOIHMSHO ¥ MOTOBHHI
KpHMMIHATBbHMX CIIpaB 3aB0aHHA B3acMOmil MoXke NoaaAraTy B 3abesmeveHHi
AKICHOTO Ta pesylIETaTHBHOTO NpOBeleHHA OKpeMoi crimuct faii, abo B orpu-
MaHHI HeoOXigHOI iHdopMauil onepaTMBHMM LITAXCM, abo K y BUABIeHHI
MeBHHX MOO3PKBAHOIO, OOBMHYBAYEHOIO, PedyOBMX [0KA3iB, JOKYMEHTIB,
LiHHOCTeW Ta iHIIMX O0'€KTiB, IO CTAHOBMATE iHTepec OMA CMigcTea. Ane 3a
TAKMX 3aBIAHE MMTaHHA IIOTO GesllepepBHOCT] B3a€MOMil MOXe MaTH THCKY-
CifiHuA xapakTep. ToMmy, KOMH CNinbHa NpoMiKHA MeTa PO3CTilYBaHHA JOCAT-
HYTa, B3a€MOMid He MOXKe TpMBaTH Ha TOMY X pieHi. BinnoeinHo, ssaemonid B
OKPeMMX BHITAIKaX MOXKe HOCHTH KOPOTKOCTPOKOBMM xapakTep, a B iHIINX
30IFICHIOBATHCA Ha MOCTIMHIA OCHOBL NpOTATOM 3HAUHOTO 4acy, HalpHKIa,
Beiel poBoTH Moo pOSKPHMITA Ta PO3CIiNyBaHHS KOHKPeTHO! KpUMiHalbHOI
cnpasn. e nmuranna norpebye ameKBaTHOTO IMOACHeHHA Ta 3aKpillleHHA Ha
3AKOHOTABYOMY PiBHI.

TaxuM umMHOM, B3acMONiA CTIOYMX Ta OllePaTHBHO- POLIYKOBUX IMiZpo3-
JiTiB DONArae ¥y CKIaqHOMY GaraToaclekKTHOMY B3aeMO3B A3KY 1x IidnbHOCTI. Y
3B'A3KY 3 MM BOHa MOMKe POSITIATACTBCH AK BULIMI CTYNiHb KOHCOMInALIi cun
i zacoBie NpaBOOXOPOHHMX OpPraHiE, IO PerTAMeHTYIOTBCA BiONOBITHMMI
HOBHOBAKeHHAMM, 3aKPIilIIeHMMK ¥ 3aK0Hi. BisHaueHHA TepMiHa "B3sacMomia"
HOTPibHO HATaTH ¥ 3aKOHOJABYOMY aKTi YKpalHi BUXOTAYM 3 MONOKeHb Teo-
pif B3aemonii, pospobnenol y KpuMiHamicTHuHin Hayui. Kpim Toro, nposene-
HWF aHATI3 IPUHIMIIB B3acMOTil CTid4oro Ta opraHiB Oi3HAHHA Ja€ MOAUIH-
BiCTE BU3HAUMTH, IO CHOTONHI Ha 3aKOHONABYOMY PiBHI icHye HeoOximHicTh
GimbIl wiTKol pernmamMeHTalil NOBHOBAA®HD CTITYOTO Ta MpalliBHMKA Ti3HAHHA
Il 4ac 30ifiCHeHHd B3aeMOOil, pospo0OleHHd BUMOr IUTaHYBAHHA PO3CTiy-
BaHHA, IO Gy1yTh MaTH 0G0B A3KOBHMI XapaKTep.
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CEKIIA 4

IIEPCITEKTUMBH TA HATIPAMKW BOOCKOHAJIEHHA
KPMMIHAJIBHO-BUKOHABUYOI CHCTEMHU

M. 3enenos

CTaPLIMI BUKTagad Kadelpu KpHMIHATEHOTO IPAE],
KaHTHIAT I0PHIMYHMX HAYK

(yeancektit deparadniin yHifepoimenn

Gryrpiiunix cnpad ivent E.CL ﬂiaopeﬁm, Vipatra)

MPOTIO3ULIT IHOO 3MICTOBHOTQO HATIOBHEHHS ITPOEKTY
3AKOHY VKPATHHM "TTPO OCHOBY JEPKABHOT ITOTITMKH
HIoa0 MPOTUAI 3MTOYMHHOCTT

11 BepecHa 2009 poky Pama HamjoHaneHOI Gesneku i oBopoHn YKpaiHu
npuiiAia pimena "TIpo craH sTOTMHHOCTI ¥ JepAabBl Ta KOOpOMHAIIIC JiATb-
HOCTI opraHis AepAaBHOI BIagM y NpOTHIN 3MOYMHHUM MpOoABaM Ta KOpyI-
mii", AKMM BUpillTa cepel iHIIOro sanponoHyeaT Kabinery Minicrpie
Yxpainu pospodurH 10 1 keiTHA 2010 poKy i BHECTH B yCTAHOBTEHOMY MOPAT-
Ky Oo Bepxoenoi Panu Yrpaiau npoekT 3akoHy "[1po ocHOBM DepskaBHO! Io-
TITHKH IIOA0 TPOTHII 3TOYHMHHOCTI",

V 38'A3Ky 3 MM BMHMKIa HaranbHa HeoOXiOHICTE pospobuTi Ta 3anpo-
HOHYBATH O1A 00roBOpeHHA MPONO3HIIT IOO0 3MiCTOBHO! HATIOBHEHOCTi BKa-
3aHOTO 3aKOHOII POEKTY.

Ilepen, THM, AK perylaMeHTYBaTH OCHOBM He[’KaBHOI MOMITUKM ILOOO
OpoTHAIT 3MOYHMHHOCTI HeoOXiDHO CIIOUATKY BHM3HAYMTIH, L0 CTiI, pO3YMITH I
TaKMM MOHATTAM, AK "NOMITHKA IOTo NpoTHAil snounHHOCTI”, Crin 3asHavi-
TH, LIO BI3HaYeHH IBOTO NOHATTA He MiCTMTBECH B UMHHOMY 3aKOHOMABCTBI, a
B HaYKOBill JTiTepaTypi BefeThed AMCKYCid 3 Ihoro npueony. Ha Hamiy nyMky B
<T. 1 npoexty 3axony Ykpaiiu "[Ipo oCHOBM gepAaBHOl MOTITHKH OO NPo-
THAIT 3MoIMHACCTI" (Jami - 3aKoHOIPOeKTy) HeoGxXiTHO 3aKpilUTH HacTyIHe
BM3HAUeHHA IBOTO MOHATTH:
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Po3gin I

"Crarm 1. [loHATI gepaAaBHOl OiTH KM II0g0 NpOoTHAIl JTOMHHHOCTI.

IMig mep:xaBHOIO NOMITHKOK OO0 NPOTHII 3TOYMHHOCT B HBOMY 3ako-
Hi POSYMIETBCA:

1) fepaBHa NOMITHKA (TOKTprHa) GopoThO 31 3MOYMHHICTIO, AKa BHpa-
JKeHa Y BiITIOBITHMX HOPMATMBHO-IPABOBHMX akKTaX (3akoHax, ykasax [Tpesu-
JleHTa, IOCTaHOBax ypANy Ta BepxosHoi Panu YipaiHm);

2) HayKOBa Teopid Ta CHMHTE3 BIANOBLIHUX MOTITHMHIMX, COLIOIOTIIHMX,
KPHMMIHOMOTIYHMX Ta MIPAaBOBMX 3HAHE;

3) ocoBnueni BU COLANBHOL TiATBHOCTI, CIPAMOBAHMIT Ha AKTHBHY, Ha-
CTyHanbHY IPOTWIIE 3MOYMHHOCTI Ta IHIIWM [paBONOpPYILIeHHAM.

IMoniTiKa WOAO OPOTHILIT STOUMHHOCTI € CKIA00BOK BHYTPILIHBOI TIOTi-
THKM, OOHMM i3 HanpAMKIB BHYTPILIHBOI MpaBoBOl MOTITMKM YKpalHCBKOI
Oepikasu”,

[Ticna Br3HaYeHHA NOHATTA "JeprkaBHOl MOMITHKK OO0 NpOTHAIl 310-
UHHHOCTI" HeoOximHO 3aKpillMTH MeTy Ha JOCATHEeHHS 9KOi 3MilCHIOEThCS 3a-
3HaUeHa MOTITHEA.

"Crarra 2. MeTa gepiKaBHOI HOMITHKH IoAo NpoTHAIL 3109 HHHOCTL.

MeToio gepA&aBHCI IOMITHKH INCOC TPOTHII 3TOYMHHOCTI €

MOCTYIOBA TOKAMi3allid, HedTpamisallif, a 3a MOKIMBICTK) - TIKBiIAILL
VIOUMHHOCTI AK COIIATBHOTO ABMLIA,

YCYHeHHA NPUYHH | YMOB iICHYBaHHA 3TOYMHHOCTI B CYCIINbCTBL".

[Micta mporo HeoBxiMHO 3AKPINUTH HOPMM, 9Ki POSKPHBAIOTE 3MICT Bli-
3HaAYeHHA NOHATTA "Oe pAaBHOl HOMITHKH I0A0 IPOTHAI 3MOYMHHOCTI"

"Cratrma 3. [IpaBoBa pernaMeHnTalis Jep:KaBHOI NMOMTiTHKH LICHO HpO-
THAII 3I0YHMHHOCTL

HepxapHa NOMITHKa OO0 NPOTHIIl 3TOYMHHOCTI BH3HAYa<Thcd KoH-
ctutynieto  Vkpainu, ouM  3akoHoM, KpuminanenuM, KpuminaneHo-
nponecyanbHuM i KpuMiHanbHO-BMKOHAaBUMM KOOeKCcaMu YKpalHH, SaKOHaMH
Vikpainu 'TIpo omepaTHBHO-pO3IUYKOBY HisTeHicTE", "Tpo Mimidin®, “Tlpo
Cnyx0y OGesmekm Vkpalnu”, "Ilpo npokyparypy", "llpo opraHizaminHo-
Hnpasoei 0cHOBM BopoThOM 3 OPraHizOBAHOK IMOUMHHICTIO" iHIIMMM 3aKOHA-
MM, MiKHAPOTHO-TIPABOBMMHM YIOOAMHM, YIACHMKOM AKMX € YKpaiHa, yKazaMu
[TpesmnenTa, nocraHoBaMM ypany Ta Bepxosrol Pagm YKpalHm, iHITMMK HO-
PMATHEHO-NIPABOBIMM aKTaM 1",

"Crarra 4. EneMenTH mepiKaBHOI HONMITHKH IIOAOC MpOTHAI 37I0UHH-
HO{Ti.

EneMeHTaMM OepKaBHOT IOMTHKHM IIOTO NPOTHII 3M0YHMHHOCTI, 9K OiTi-
CHOI collia/IBHC Pery/IATHBHOL CUCTeMM €;

KPHMiHATEHO-NIPABOBa MOMITHKaE;
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KPHUMIHATEHO-TIPOIeCYalbHA TOMTTHEKS;

KPHUMIHATEHO-BMKOHaBYa MOMITHKA;

KpHMiHOTOTiUHa (HpoihinakTiHYHa) TOTITHKa".

[Micnd uroro B 3akoHONpOeKTI HeoOXiTHO BHMALTMTH OKpeMi po3minm,
MPUCBAYEH] KOAKHOMY 3 elIeMEHTIB HOMTHKM OO0 TPOTHI 3MOYMHHOCTI:

Pozgin II. KpuMinaneHo-papoBa mojIiTuka.

Pozgin lII. KpuMinanesHo-podecyalibHA NOAITHKA

Pospin IV. KpuMinanbsHo-BHKOHaBYa MOTIiTHKA

Posgin V. Kpuminonoriuna (npodinakrmuna) nomiruka.

B upx posginax norpiGHO JaTi BM3HAUEHHA BiIIIOBIIHOTO efleMeHTY Mo-
TTHKH MIOAO TPOTHOL 3MTOYMHHOCTI, BKasaTH 1X HaIllpAMM, POSKPHUTH 3MICT,
HpenMeT, PiBHi, cyd’€kTiE Ta yUacHMKIB, 3aB0aHH4 Ta IKepena.

Xorinocd 6 Gimbl DeTanbHO 3YMUMHNTHCA Ha 3MICTOBHIA HAIOBHEHOCTI
Posminy IV. KpuMiHaTeHO-BHKOHABYA TOMITHEA.

Mepin 3a yce B npoMy po3aini noTpiGHe 3akpinuTi dediHilin noHaTTd
"KpUMiHANBHO-BUKOHABYA NomiTuka". [lponoHyeMo HacTyNHe Bl3HaueHHS
LLOTO MOHATTA: KPHUMIHATEHO-BHKOHABYA MOMTITHEA - LI¢ YACTHHa OepKaBHOU
MOMITHKOK HIONO MPOTHOIT 3TOYMHHOCTI, AKA BCTAHOBTIOE OCHOBHI HATIPAMI
JIATBHOCTI JepKaBHMX OpraHiB, IPOMamchbKHX OpTaHizallifl Ta OKpeMMX Ipo-
ManAH y ocpepi BUKOHaHHA i BiNOyBaHHA KPUMiHANBHIX MTOKAPAHE, 30ilCHEH-
HA BIXOBHOTO BITHEY HA 3aCYILKeHIX.

[Micng mporo HeoOxigHO 3aKPillMTH OCHOBHI 3aBJAHHA KpHMiHATEHO-
BMKOHABYOL ITOMTITHKM, cepefl AKX MOKHA BMOKPEMMTH Taki:

- BCTAHOBTEHHA OCHOBHMX HANPAMIE BMKOHAHHI KpPMMiHalEHMX MOKA-
PaHb 3a CYBOPOro DOTPUMAHHA 3aKOHHOCTI;

- pospoldka HaIlpaMiB DiANEHOCTI OpraHiB OepXaBi i FPOMaNcEKOCTI 3 BU-
MpaBleHHd Ta pecolliamizallil 3acyIKeHHx;

- pospofika OCHOBHMX HaNpAMIB JITBHOCTI, HOB'M3aHO! 3 mpodpinakTi-
KOO BYMHeHHA 3TOUHHIB 3aCyIKeHUMU i vac piglyBaHHA ITOKapaHHA.

KpuMiHanbHO-BMKOHaBYa MOMITMKA IOBMHHa GasyBaTicAd Ha TEBHMX
npunnunax. [TpuHounM KpuMiHanbHO-BMKOHABYOI MOMITHMKK - 1€ OCHOBHI
3acamM Ta MOJI0KeHHH, Ha AKMX OyOyeTheA depskaBHa MOJTITHKA ILOTO TPOTHII
VIOUMHHOCTI IUTAXOM BMKOHAHHA KPMMIHAIBHMX NOKapaHb, NOB A3AHMX 3
BHXOBHMM BILTMBOM. [TpHMHIMINM KpUMiHATBHO-BUKOHABUOT MOMITHMKY IIOMi-
MAIOTBCA Ha 3aralbHOTTY3eBi, ranysesi Ta cuermdivni, T06T0 mpuUTaMaHHi
TIMTbKH KpPHUMIHATBHO-BHKOHABYIN MOTITHIL-

Ho sarancHoranysesrx MPHHLMITB MOJKHa BITHeCTH IPHHLIMIIM. CYBOPO-
I'o JOTPUMAHHA 3aKOHHOCTL; TYMaHHOCTI; AeMOKPaTU3My; MOSTHAHHA MeTOMIB
MepeKOHAHHA Ta IPUMYCY; COLIaTbHOI CllpaBeTMBOCTI.

o ranyseBux OpHMHLMINE MOXKHA BiIHeCTH: NPOBIOHY poib CYCHiTBHO-
KOPHMCHOI Ipalli y BUIPABIeHHI 3acyIAeHHMX; iHIMBiOyanizalid BMKOHAHHA
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NoKapaHH4 i OidepeHIIiROBAHE 3aCTOCYBAHHA 3aX00IB Ta METOMIB BUIIPABHOIO
BINTMBY Ha 3acyIAeHMX; y9acTb IPOMaiChKOCTI ¥ BUXOBHIN poboTi i3 sacymxe-
HUMH; 3aKpilUTeHHd TOSMTHMBHMX PesyIETaTiE BUIIPABHOTO BIUTMBY; JOTPH-
MaHHA MIKHapOTHMX CTaHJAPTIB IPH BiI0YBaHHI NOKaPaHH: 3aCyI/KeH FIM.

T.I. 3axapos
EYpCanT

(yeancektit deparadniin yHifepoimenn
Srympiunix cnpaf ivent E.O. Hidopenka, Vipaina)

COUIATBHA AJATTTALILA HEITOBHOJIITHIX,
3BUIBHEHWX Bl BIDBYBAHHA ITOKAPAHHS

3MOYMHHICTE HelIOBHOTITHIX € HA3BMYAITHO 3arposiIMBHMM COLaTBHMM
ABMLIEM, TOMY BIPOBAIKeHHA CUCTEMM 3aKOHOIABIMX aKTiB, AKi OyoyTe pe-
TYTIOBATH IpolecH NpodpinakTMKM BIMHEHHA 3IOYHMHIE HeNOBHOMITHIMM, a
TaKOAK ajganTalil ix Jo icHyBaHHA ¥ coliymi micns sigGysaHHA nokapaHHA ¥
BHITIAA] Mo30aBIeHHA BOli Ta NepebyBaHHA ¥ MICIAX Nos0aBneHHA BOM.

AKTYanbHICTE JAHOIC IUTAHHA IOMATAE ¥ TOMY, IO Cepel 3aranbHOi Ki-
TBKOCTI 3MOYMHHIB, AKI BYMHAITECA B YKpalHi, KITbKICTh TaKMX, AKI BYMHAKTH-
€ HeMOBHOIITHIMM CTaHOBHTD NpHOAMsHO 15%, ToOTO MOKHA poOHTH BHCHO-
BKHM, 110 NPUOTHM3HO KOXKHHMA CHOMMI 3TOUMH BUMHACTECA HEellOBHOMITHIM |2,
¢. 110]. Ueri ¢hakT He MOKe He BUKTHEATH 3aHENIOKOSHHA, aflKe € BMCOKa HMO-
BipHICTB TOTO, 10 GiNELICTE 3 LMX HEMOBHOMITHIX IIiCIA NOHeCeHH NOKAPaH-
HS 3a 3MOYHH, TPONOBKHTE 3MTOUHMHHY Kap'epy B ManGyTHEOMY. TOMY OIHMM
i3 TONOBHUX 3aBlaHb OepkaBl € 3abesleueHHs COUIANBHOI alanTalil Helloe-
HOMITHIX, AK BiAGyAM abo Oy 3BinbHeHI B, BIOOYBaHH NOKapaHH:A ¥y IMe-
penbavyeHMX 3aKOHOM BHITAIKAX.

PosMipkoByIOUM NpO MOAUIMBI IINAXHM BUPILISHHA G, 3a3HATHTH, IO
HaAGLIBII TPHMIHATHUM € IUIAX HOPMATHMBHOTO pery/IioBaHHA OaHOTC IIUTaH-
HA LIMTAXOM OPHAHATTA 3aKCHIB, AKi OyOyTh perynioBaTi JaHe Koo npodnem.
Crig BiIMIiTHTH, IO e NUTAHHA € YpeTryIb0BAaHMM Ha MDKHApPOTHOMY piBHI,
TOMY HaWGilEL pallioHATbHMM Ha Hally OyMKY Oyde eapiaHT parhdikanii
YHHHMX MDKHAPOOHHX TOKYMEHTIB, a TAKOK NPUAHATTS ¥ BIIIOBIOHOCTI 3
HUMH 32KOHOIABYMX AKTIB, AKI SyOyTe ypaxoeyeaTu ocolIMBOCTI, IpHTaMaH-
Hi BUKTIOUHO YEpaiHi.

MorpiBHo EigzHAYMTH, IO JaHa NpodieMa Mae¢ MOOBIHHUM XapakTep,
ToOTO MOKHA TOBOPHTH Ipo Te, IO aiaNTallid HemoBHOMITHIX, AK B0y
MOKAPAHHA HOCHTE YiKe xapaKTep HaclliIKy, TOMY BellMKY YaCTHHY YBaru 1mo-
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TpibHo npuOiTTH npodinakTHHIN poboTi cepen MONOM], AKI BUXOBYETBCI ¥
HeOMaromoMyuHmx ciM’ax abo nopHICTIO nostaneHi GaTbKiBCHKO! OMIKIM. AMKe
camMe BOHM € HaGinbll BpasIMBUMHM ¥ IMTAHHI BITHOCHH 3 COILIYMOM, i MAKOTE
neeHi npoGaeMH LIOAO CAMOBM paskeHHA | TOMY € IPMIATHUM MaTepiaToM A1
BIUTHEY KPHMMiIHATbHMX eleMeHTiB, i 30aTHI BUMHMTH 3MOUMH TilbKM 3apami
TOTO, 00 OTPHMAaTH NeBHMI aBTOPUTET cepel OOHOMITKIB. 3a CTaTMCTHYHM-
MH JaHMMH, AKi € y posnopamkenHi MBC, Gmmseko 70% BiO 3araneHoI Kimbko-
CTi BCIX 3MOYMHIB, 4Ki BUMHAKOTHECA HEMOBHOTITHIMM, CTAHOBIATE 3TOUYMHI
BUMHeHi y rpymi. ToMy, MiABOIAIH MiICYMOK MOAHa CTBEPLAYEBATH, 1O CaMe
aKTHMBHa colliallbHa Ta IpodhimakTiuHa podoTa OepKaBHIX OPraHie BUKOHAE-
4ol BIagM Ta opraHiB MICLI@BOTO CaMOYIPaBliHHA cepel JaHO! KaTeropii He-
MOBHOMITHIX OyOe MaTh echeKT LIOOO 3MeHIIeHHA KilbKOCTi 3M0YHHIB, BYMHIO-
BaHMX HeNOBHOMITHIMM. Afe NoTpibHo BUPINIVBATH NPUYHHY, a He Haclid-
KM - e Oyae HecTH BinbIIy colljanbHy KOpHCTE [3, ¢ 16].

1A HemOBHOMITHIX, AK BIOOYBAKTL NMOKapaHHA ¥ BHMIPaBHIX KOTOHIAX,
XapakTepHi OBl OCHOBHI I'PYIIH O3HaK:

- BOHM MAKOTE IICHXOTONYHI 0coOIMBOCTI, AKi BacTHei BriM ocolaM 1x BiKy;

- B CHIY HeraTHBHUX YMOB BHXOBAHH: Ta (DAKTY BYMHEHHS JIOYMHY -
0coBHCTiCHI AKOCTI, 4Ki BU3HAYAIOTE XapakTep X MOPaTbHO - MCHXOMOTTUHOT
ngedhopmaliii, cycninbHOI HeGesneunocri [1, ¢ 17].

HAna Tore, wob colliaTeHa ajaNTallid HeMOBHOMITHIX Iicnd BinOypaHHA
HoKapaHHA NpOfllina yCHONIHO, NOTPibHO HefTpani3yBaT BINTME OpPYIol Ipy-
I BHILEBKA3aHMX O3HAK Ha OCOOHMCTICTE HENOBHOMITHEOTO. SIK MOXHa noda-
YUTH Li PHUCH MAKITh IBa IMOXOMAKEHHS: Ti, AKi By IO MOMEHTY ITOUMHY, Ta
caM (PaKT BUMHEeHH JTOUHHY .-

[MorpifHo 3a3HAYMTYH, IO BUITAAKOBO 3TOYMHNM HeIlOBHOMITHIMI BUL{HA-
I0TBCA HATI3BMMANHO PiTKo, i 3a3pMyai BYMHAITHCA ocoDaMi, AKI MaKTh ak-
THMBHY AHTHCOIATBHY TMOBMLIK Ta JeMOHCTPYIOTE TaKy K INOBediHKY, AKa
MOA® BHPaKATHCT Y HaCTYIHMX popMax:

* DOCTiHA IeMOHCTPAILIA 3HEBATHM A0 iICHYKUMX HOPM MOPATTi;

* NPHCTPacThb 0 CHIMPTHUX HATIOE, HAPKOTIYHMX PEYOBUH, a3apTHUX irp;

* BpPOIAKHULITBO, CHCTEMATHYHI BTedi 3 1OMY;

* HechOPMOBAHHICTE HOIMATIB OO0 CTATEBOTO KHTTH;

* HaBMHCHE CTBOPEeHHA KOHTIKTHHMX CUTYALIfl ¥ CepelOBHIIL HeOBHO-
HiTHIX Ta Y BTacHil pomuHi [1, . 17].

PosrnaHyBILM OaHi OPUIHMHK, MU pODUMO BHMCHOBOK IpPO Te, IO ABOMA
OCHOBHUMHM MPHUMHAMM, AKi CHIPUAIOTE AaHTHMCOIIANEBHIT TOBETiHIT HETOBHO-
TITHIX € HeBMIHHA Ta HeDaxaHHA DaTHKIB 3alMaTHCA BHXOBAaHHAM 0aTHKIiB Ta
HadBHICTIO 3HAYHO! KITBKOCTI BUTbHOTO Yacy ¥ HEIMOBHOMITHIX, 4KMII BOHHM He
MAaloTh e peanisysaTH.
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BuxoBaHH4 TiTel € HAT3BMUAMHO CKIIATHMM MPOLecoM, TOMY HeBakaHHA
GaTbkib 3alMaTHCA HUM Mac MPUKPI PesyIbTaTH, TOMY MU NPONOHYEMO KOM-
IITeKe Mip, 9KMil 3alesleunTs TOBHOLHHME Ta YOeCTOPOHHIA PO3BUTOK Ta
BHXOBAHHA giTefl [lo - mepile, My BBakacMo, LIO HETOUUIBHMM € Te, IO
npodpimakTHKOK Ta adaNTallielo HeMOBHOMITHIX 3aMMAlOTECA NPaBOOXOPOHH]
OpraHu, TOMY IO 3 OTHOTO DOKY 1le HeraTMBHO BIVIMBA< HAa PO3BUTOK HellOB-
HOTITHiX, Ha 4KiX HeMOBOU yiKe MOCTABIeHe TaBPO 3MOUMHEND, a 3 iHILIOI cTo-
POHI Lle CTBOPKIE TOTATKOBY HAIlpyry ¥ (POPMYBAHHS B3aeMOBITHOCHH MiK
HeMOBHOMITHIM, AKMH BiO0OYyB MOKapaHHA Ta WOTO TelepilllHIM yTOYHEHHIM.
Tak BcTaHOBNEHHS HarfmgOy Hall HeMOBHOMITHIM 3i CTOPOHM MiTIIii cOpidu-
HIOE BHYTPIIIHIA OYHT OCTAaHBOTO Ta MOKe CTaTH KaTalisaTopoM BUMHEHHS
HOBHX 3TOYIHIB.

Mo - npyre, Ha JaHWII MOMEHT MOKHA TOBOPHTH IIPO Te, IO Malike Bil-
CYTHA poboTa chelianbHO YIOBHOBAKEHHMX OPTaHIB Ta IPOMaOChKHX OpTraHi-
3alifl MIOTO JOMOMOTH HEMOBHOMITHIM B aganTalil 4o cyCcninbCTea MICIT BU-
XOOy 3 MicIE BiIOYTTA NokapaHHA. ToMY MU ITPOMOHYEMO CTBOPUTH CIIellia-
NbHi Oprany, AKi GyIyTE BiINOBIOATH KOHKPETHO 3a Mpollec coljanbHO! agal-
Tallil HEMOBHOMITHIX, HADAHHA MCHMXOMOTIMHOT JOTOMOTH, CIIPUAHHKY BCTaHO-
BTeHHA KOHTAKTIB MiA HeIOBHOMITHIMH, AKI BUMHWIH NPaBoNopPyLIeHHA Ta IX
O HOMITKAM M.

Hpyroc 0pudHMHCI, AKY MM BHIUIMIH € HaABHICTh 3HaUHOI KIMBKOCTI Bi-
JIGHOTO Yacy Y HellOBHOTITHIX, AKMI HiYOMY IPHCBATHTH. i BiIsHAUMTH,
o Hapasi y KpaiHi JocHTh MoraHa CHTyallid 3 piSHOMAHITHHMMHM Iy pPTKaMH,
CeKILiAMM Ta MOMOOIKHUMH OpTaHI3aliAMM, AKI MOITH G cTaTH THMM oceped-
KamH, AKi NPHTATYBa/IM HeMOBHOIITHIX Ta Hamasan# iM MOATHBICTD 3afMaTH-
¢4 MeBHOK OianEeHicTio. Le 6 Mano simpasy noneifHum edekT: no - nepiie,
HeMNOBHOMITHI, 4Ki BiOSyIu nokapaHHd, MOITH § BMPBATHCA 31 CBOTO OTOYEH-
H4, a 10 - ApyTe, BoHU § MOXKe yHepille Binuynu § cBolo HeoOXiMHICTE CyCIIinb-
CTBY, | TaKoX 1e O CHpOCTUNO MPOoLeC HATAroIKyBaHHA CoLlianlbHUX KOHTAaK-
TiB. ToMy meprkaBa MOBMHHA NPMILTHTH 3HaUHY YBary CTBOPeHHIO MOMOMiA-
HIX ocepenkip, 9Kki 6 mo ceoiM (YHKLIAM BiOirpasain polb DocepeldHUKIB ¥
Mpoleci CoIiaTbHOT ATANTALT HeMOBHOMITHIX, AKI BUMHILTH JTOYMHM Ta Bil-
Oy yake CBOE MOKapaHHA.

IMinBomsavy mACYMKN BCbOMY BUILIECKA3AHOMY, MOYKHA TOBOPUTH, LIO 3a-
BIAHHA COIIANBHOI aTanTallil HeNMoBHOMITHIX, Micia BigOGyTTa HMMHM MOKapaH-
Hf, € CKMIAIHUM 3aBIaHHAM i MoTpedye KOMILUIeKCHOTO BUpillleHHd, 9Ke Gyae v
coBi MiCTHTH 3aKOHONABYMIA Ta COIiATBHMIA ACTIeKTH, 9Ki SYIyTE peatizoBysa-
THCA JepskaBor y ocobi 1i ynopHoeaxkeHux opradie. [loTpiGHo BigsHaumTH,
IO ¥ AHOMY BUIIIKY HEAOCTaTHRO OyOe TIMbKM 3aKpiIHTH Ha 3aKOHOOaBIO-
My piBHI IeBHI HOpMM, NOTPidHO, W08 OepikaBa MOCTIMHO MOHI TOPHIA caM
MexXaHisM peaTizallil TaHMX HOPM Ta MOTOMXKeHb.
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LB. 3o3yas
CTYOEHTEA 10 PUIMYHOrO Cl)al(yJTbTETy
(3anopizsrus naytonapiat yuiepcraneny, Vipaina)

CAMOTYBCTBA CEPE[], 3ACYIKEHUX

OcTaHHIM YacoM YCTAHOBM MO BMKOHAHHIO MOKapaHb MOKPHIA XBHIA
aKTiB coMoryGeTea cepen, sacydkeHux. CaMOBUIBHMA BUXIT, i3 KUTTA — Be/THKa
Tparefid He TINIBKM TOMY, IO Ha 3eMMdi CTATO Ha OfHY NKOWUHY MeHIle, He
TOMY, IO DAHUM aKT Hece rope Ta CTbo3H PiTHUM Ta BIM3LKIM, a IIe 11 TOMY,
LIO TIPMYHMHIK Ta YMOBH, AKi IMiIIITOBXYIOTE 10 caMoryOeTea, 3allHMITAKOTRCA. |,
HaXallb B Halllilid JepKabi i TPMYKMHK He YOYBAIOTECA, a 3aTHIIAKITECA 1 Clo-
HYKaloThb Bee Ginbllle i GiNEbIle 3acyIKeHMX TOKIHUMTH XKUTTA CAMOTYOCTBOM.

Hasite, Axmo epaxyeary, IO NpUOMTH3HO 253% cyllMIanbHMX BIMHKIB
3OIFICHIOIOTE NCHXIYHO xBopi, 50% caMory0CTe npunagac Ha THX, XTO BiJHO-
CHUTBCA OO "posMHTOl” -TPYITH IPaHMHIX HepBOBO — MICHXIYHKUX CTaHiE, Ta 20%
NodiGHMX aKTiB 3MIACHIOIOTE 0CO0H, BOMOMIOUM TBepPOHMM MUCTeHHAM, CHIb-
HOI BOMEO, AKHX IOILITOBXYIOTH HA el KPOK CUTYaTHBHI O0CTaBMHM.

B ycTraHOBax BUKOHAHHA NOKapaHb 3a cim Micianis 2008 poky nmokasHMK
cMepTHOCTI 38ineliMBcd Ha 33 BiICOTKM ¥ NOPIBHAHHI 3 aHANOrUHMM Iepi-
OIOM MUHYIOrO poky (3 0,9 Bunagkie Ha 1 THCAUY 3acyIKeHUX 3a 7 MicAllie
2007 poky 0o 1,2 Bunagku Ha 1 THOIUY 3a aHATOTIYHUA Hepion 2008 poky) B
CITYMX i307NATOpax Ha 47 BiIcoTKis (3 1,9 Bumankie Ha 1 THeduy ocil 3a 7 Mi-
canis 2007 poky oo 2,8 sBunankie Ha 1 THCAYY 3a aHaNOTiYHUA Hepion 2008 po-
ky) [1]).

3MeHIIeHHA HeTaTMBHOTC BIVIMBY NO30aBMeHHA BONi Ha ocib, AK yTpu-
MYIOTBCA B YCTAHOBaxX KPMMIHaNBbHO-BMKOHABYOL Cuyx0u, sabesneuyertos, v
HepLly 4epry, IMCHXOIOTaMM YCTaHOB BUKOHaHHA NokapaHb. Hapasi y sunpa-
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BHIX KOMOHIAX HABAHTAXKeHHd Ha ONHOTO IICHxonora ckiamas 600 ocib. A me
He [TO3BONAE AKICHO i, ILI0 caMe TONOBHE, BYacHO, BUABUTH 0coBy, AKa CXIUThHA
0 cyilpay, HATAaTH i KBaTichikoBaHy DOMOMOTY Ta He DOIYCTHTH 1l 10 CaMo-
ryBerea.

Ha croronni Ha npodpimaxTiuHix obnikax nouxonorie Nepedysae 938 ocid,
3 sIKMX 486 MaloTh BUpaAeHi 03HaKK CXHITBHOCTI A0 CYIIMOaTbHUX BUMHKIB.

3 pospaxyHKy Ha 1 Tucady yrpMMyBaHux B ycraHosax HepmabBHOT Kpu-
MIHaMIBHO-BHKOHABIOIL CIy K0 MMOKasHMK caMoryocTe ckiafae 0,15 punanka, y
TOM 4ac, AK ceper, HaceneHH:A YKpalHM Liel MokasHHK ckiagac (0,21 punagok.

He spaxatour Ha BxMTI 3ax00H, cTaHoM Ha 1 cepnna 2009 poky B ycTa-
HOBax JepkaBHOI KPUMIHATEHO-BUKOHABYO! CTYKBH VKpaiHH 3apeecTpoBaHo
23 punanku caMorySers (pot 30 — 3a aHATOTIYHKMA Depiod MMHYIOTO Po-
Ky), 3 AKX 17 BUIIAOKIB — ¥ BUIPaBHMX KONMOHIAX, 4 — ¥ CTIUMX is0onaTopax,
nol — y BUIIpaBHOMY HeHTPi Ta MiKyBalbHOMY I podimakTopil.

AHanis MaTepialliB posclTinyBaHb 3a (pakTaMi caMoryBeTea cBITUMTE, LIO
HafGinblI MOIMPeHHMI MOTHBAMI, IO BINTMBAKTE Ha IPUAHATTA OcoG00
pillleHHA NpC caMoryocTeo Gy/mM TpyIHOIII aganTauii 10 yMOB N030aBIe HHA
BOTI Ta HaABHICTR CTIMKMX NCHXIYHMX posnagie. MoikHa CTBepOKyBaTH, LIO
caMa o0CTaHOBKA ¥ MICLAX No30asneHHs BOTI CIPIsie TOMY, LIOG KosKeH 5 3a-
CYIKeHHMH IyMaB PO CaMOTyDCTBO | BpellTi- pelliT BYMHUE FOro.

PasoM 3 THM, YIMHEHHIO 3acyIACHUMU Ta VB ASHeHMMHM caMoryOcTs Ta-
KOX CITPUAIOTE HETOMIKM B OpTraHisalii B3aeMOIil BIOIIOBITHHMX Cy:K0 yCTaHOB
BMKOHaHH4 NOKAPaHb Ta Cimumx isondaropie. [Neperipku cBiduars, W0 Kepie-
HUITBOM OKpeMMX TepHTOPialbHUX OpTraHiB yIpasliHHA [leapraMeHTy He
3OIACHIOETECA HATEKHUMA KOHTPONE 33 BUKOHAHHAM IIepCOHANY YCTAHOB pe-
KOMeHOALIA IoTo opraHizamii 3 mpodimakTHkm caMoryGeTe. 3axomy peary-
BaHHA He PidKo BKMBAIOTHCS JIMILE 3a aKToM HagsBMdariHol monil.

BigcyTHICTB 9iTKO! HanaromxeHol B3acMonil BIDOOBIOHMX CTYKO yCTaHOB,
a BiNTaK — BIOCYTHICTR €MMHOI CTPaTerii 3 NONepemAeHHA Ta NpodinakTHKu
HeTaTHMBHMX NPOABIB ¥ CepelOBMIIL 3acyKeHMX € OOHIEK 3 NPHYMH OOmy-
LIeHHA TPYNOBHMX YISHOYLIKOMKeHb AK NOMepelKeHH MMPo HaMmip BUMHMTU
caMOTYOCTBO.

[MpukTagaMu MOXKYTb CIYIYBaTH BHMOAOkM ¥ MukuTiuHceKiln No87 Ta
Bepoancekif Ne 77 unpaeHux KonoHiax JToHellbkof Ta 3anopisekol oGmacTe,
Je 3acyIdKeHi JeMOHCTpaTHBHO nopisanu nepennaivua pyk. IlogiGue cranoca
i y CeepanoBcekii eunpaeHin komoHil No 38 IyraHcekol obnacri [2, ¢. 8].

Bci mi axTH - 1e €11MHa MOKTHBICTD 3aCyIKeHHMX 3Be PHYTH YBary Ha Ipy-
Gi dpakTi NOpyIIeHHA IXHiX NPas i HEMOATHBICTh BUPILLIeHHA Iix Ipobiem y
3BUYANHI CoCo0 .
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Tomy HeoOxinHO MPOBOAMTH PAd MPOiTAKTHUHKX 3aXOMiB, MO TONO-
MOKYTE SHH3HTH piBeHb CYILIMOY Cepel 3aCyIAKeHHX.

TakTHka nonepelkeHHA caMOryOCeTB IOBMHHA, Ha Mifl IOIMAN, TOCIHY-
BaTH KONeKTHBHI Ta iHAuBigyantHi popMH BIIMBY IMAacHUX Ta olepaTHBHO-
POSILIVKOBMX 3aXOiB, METOMIE. [i pe3yIETaTHBHICTE 3aEKHTE Bifl, LILTOTO KOM-
IIeKCY NpoBeleHux 3acobiB: ocobucTocTi, Ti MiKpoconiaTbHOTO cepeqoBHLIA
Ta KOHKPeTHOI cuTYyallil, a TAKOXK IHTeHCMBHOCTI NpochimakTHUHMX Jif.

Ha mif rmorngy, takTuka rnolepeikeHAd cyinuais e YBIT mMoxe posrnana-
THCE B TPpOX HaopAMKax: 1} B cuTyalil 10 BMHMKHeHHA HaMipy Ha caMoryocer-
BO; 2) B cCMTYallil BMHMKHEHHA HaMipy Ha 3aMax 0O caMoryOcTBa (TaKTHKa Bil-
BepHeHH:); 3} B cuTyalil 3aMaxy Ha CyIIMI, (TaKTUKa NpUIMHeHHA cyiluia-
TBHOTO AKTY).

Hlogo nepioro HAMPAMKY TAaKTHKH iHOUBIMYameHO! MpodinakTHK cyi-
Huie B Micsax nosbaerneHHd BOT, TO BOHa, Ha Mifl IOIMAN, CHiBMadac 3 BUCIO-
BreHuMH A. T1. 3aKamiOKOM HIHCTROMA OCHOBHUMMY cTamiamu [3, ¢. 125

a) BTAHOBMeHHs ocib, AKi MaoTh ANA Hac npodinakrauHmd iHTepec (Ha
Mill MOrNIAN, CKOM CTif B3ATH i (hakTOPH, IPOBOKYIOUL OO CYILMAY HasBaHMX
ocid);

0) ix BUBYEHHS;

B) IPOTHO3YBaHHA CYIIMIATLHOL MOBEAiHKK | CXBaTeHH: pillleHHA NOpo
HeoBxiIHICTE BMKOPHCTAHHA iHOMBIOyalbHUX 3acoBiB NoNepel#eHHA Ta Hell-
Tpanizauil npoBoKy K4 Hx aKTopiB;

I) INAaHYBaHHS OCTAHHIX ¥ BIOIOBITHOCTI 3 MPOTHO30M;

o) sOificHeHHd 3a3HaueH X 3aco0ie;

e) OIiHKAa pesylbTaTHBHOCTI NpoBedeHol po0oTH Ta BHMCHOBKY MIOMO TI
NPUITMHEHHA Y1 0 POIOBKEeHHS.

Ilin wac npoBeleHHA 3axOOiB MO BCTAHOBISHHKY MOTEHLIFHMX CaMo-
BOHELE B MicIAx N030aBmeHHA BOMi HeoOXiTHO 300eped T YEary Ha KaTeropii
0Ci0, CTOCOBHO AKMX MOCTYNAOTE JaHi (AK opilifiHmMM, TakK i onepaTMBHIMM
IITAXOM), AKi CBiIYATE NPO 1X CTAHOBMINIE B MIKPOCOIIaTbHOMY CepedoBHIL
30CYIKeHHMX AK HeGesleuyHe B IMaHI COLIaMpHOI ajanTalil Ta Take, IO MOXKe
NPUBECTH 0O KOHTKTHOT CHTYaLlil, B TOMY YHCTI i3 caMum coboro.

Hacammepen, MoBa e NpoO KATETOPIK 3acyIDKeHMX, Ha 9KY 31iMCHIOETE-
A MOPAIbHMFA Ta (PiSHMHMA THCK | 3aCTOCOBYIOTBCH PI3HOMAHITHI SHYILIAHHS i
MPUHMKEHHA TIOOCEKOT TITHOCT.

Cepen, wi€l KaTeropii ¢Tif BMABHTH TaKHX, IO KOTHCEH JaBamy ¥ POUHCTY
KIATBY 3MOUMHLA 3 TOrO 9i iHINOro NPMBOLY, a B CBiM Yac, He JOTPHMABILIM
TaKOl KIATBH, BBaKaTUCA 3raHbOIeHMM U Ta MONagani B paxyHOK THX, BITHOC-
HO KOro 8yno nNpesupiiiBe cTablTeHHA. He Maroun BHXil, i3 Takoro cTaHOBHILIA,
0colH YacTo BUMHIOKOTE CAMOTy 0CTBO.
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CItig TAaKOX 3BepPTAaTH YBAary Ha KATeropilo 3acyIKeHMX i3 YHoTa KOMHUII-
Hix crippoSiTHHKIB OBC Ta iHIIMX MPaBOOXOPOHHHMX OPTaHIB Y BilCEKOBOC-
ny:KO0BLIB.

Jnsa seraHoBNeHH ocil, 9k MOXYTb OyTiH 08 €KTOM 3HYILAHHA B MIiCIIIX
nosfasneHHa BOMI, a TAKOXK caMe 3a LIMMM 00CTaBHHAMI CTATH HA IUTIX CaMO-
ryGeTea, CTif 3HaTH Ti HeraTHMBHI IpolecH, sKi BigGysaloThca, abo MOKYTH
BIDOYBATHCh B COpeIOBHIII 3acyTAeHMX. JOIiNEHO JedKi 3 Hrx HaseaTH, ol
Iig Yac opraHizalil i BIpoBagAeHHA CHelianbHO-TIONepPeLKyBalbHUX 3axodis
no GopoThbi 3 TaKMMM ABMILAME, MOKHO OyIo O CBOEYacHO BUABIATH HOCIIB
Cyimay.

3BHUuatiHO, caMOTYOCTRO Le Pid iHAMBiTyankHa, a Hallle JKUTTA HaleXnTE
TilBKM HaM. Afe Ha CBOTONHI HeMae MO3MTHBHO! DUHaMIiKM 3HIKeHHA PiBHS
caMOTy(cTBa ¥ YCTAHOBaX BUKOHAHHA HOKapaHb. ToMy 3acobu, AKi 3acTocoBy-
Tecd B YBIT 3 mpusony GoporsBu i3 caMoryGeTBaMy cepell, sacyKeHMx, M0-
BHMHHO PO3TTIATATHCE 3 TO3MIIT Yeiel CHCTeMH NONepe Ky BaTbHOTO BINTHMBY HA
HeTaTHBHI 9BMIIA (¥ TOMY YMCII | 3TOYMHHICTE, aTKOTONI3M, HAPKOTH3M, CYI-
IMAM TOIIO), KOTpi Nepeafadac AK crelianbHO-KpHMIHOMOTIMHE, KPUMiHaIb-
HO-BUKOHABYE Ta KPMMIHATIEHO-NPABOBE MOTIepeKeHHA.

[Mepmufi HanpAMOK NoNepenAyBanbHOl OiANPHOCTI (cHelianbHO - KpH-
MiHa/MOTiYHe MONepeKeHH:), OB I3aHMIA 3 BUPILIeHHAM 3a0au npodinakTi-
KM CYILMAIB | MepIl 3a Boe Tiel 1i YacTMHM, IO NOB A3aHa 3 KpuMiHanoM (TobTo
JOBeNeHHd 3acyDKeHMx 0o caMoryfers, 1o nepenbadeHo cT. 99 KpuMiHame-
HOTO KOMeKCy YKpaiHM), a TAKOXK iHIINMX BUIATKIE MPpaMo Yl BeslocepelHbO
HOB AAHWA 3 MMM BHITAMM.

CrnenjanbHO-KpPUMiHONOTIYHe NoNepekeHHA cyiliais B YBIT — 11e Ges-
HocepelHill BIUTHE Ha cy0 ekTHBHI Ta dedki of ¢KTMBHI NPUYMHM Ta YMOBH,
AKL CIPUARTE CKOCHHIO CaMOTy OCTB.

BMKOpHCTAHA JIiTepaTypa:

1. AxorpH K.3. CamoyOiricTeo: npoliieMa MOTHBALIMK (PAsMBIIITEHMA B CBs-
3 € MCHxonorigeckus 3tonoM H. A, Bepogesa "O camoyGirictee”) / K. 3. AkorsasH
/ / Tlemxonoryseckur skypHan. - 1996, - T. 17. - Ne 3. - C. 125-127.

2. TazeTa "sepkano TiokHA" Ne 36 (715) 27 pepecH: - 3 KoeTHA 2008 p.

3. 3akamox AL TporaosipoBaHie  IpedynpexieHHe HHIMBMIYATRHOTO
npecTyIHoro nopegeHid. / A. [ 3akamok. - M.: Tporpecc, 1986. - 141 ¢.

4. Cantt JepskaBHOrC gemlapTaMeHTY 3 IUTaHb BMKOHAHHSA MOKapaHb. - Pe-
K ocTyIy: http:/ / www kmu gov.ua/ punish/ control /uk/ index.
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T.B. Kypyce
CTYIEHTKA K PHIHIHOTO (PaKyIETeTY
{3anopieKuil HAYioHLBHLIL YHIBepcUmE, Vipaina)

MPABOBWM CTATYC 3ACYIDKEHMX

BinnoeigHo go crarri 7 KpUMiHaTbHO-BMKOHABYOTO KOOEKCy YKpaiHu
Jepskasa NOBaKAE | OXOPOHAE MpaBa, cBobOoH i 3aKCHHI IHTepecH 3acyIAeHMX,
sabesneuye HeoBXiIHI YMOBI I 1X BHITPAB/IeHHA i pecolializallii, colliaTeHy
i mpaBOBY 2aXMILEHICTE Ta ix ocobucTy Gesnexy [1, c. 3). 3acynskeHi KOpHCTY-
KOTBCA BCiMa MpaBaMM TOOMHK i TPOMAT4HIUHA, 33 BMHATKOM OOMeXeHE, BU-
3HaUeHUX 3aKOHAMM YKpalHHM Ta KOJeKCOM i BCTAHOBNEHMX BHMPOKOM CYIY.
[TpaBoBMA cTaTyC 3acyIkeHUX iHozemiie i oci® Ges rpoMamdaHCTBa Bl3HAYA-
€TECH 3AKOHAMH YEpalHM, a TaKoK MIKHAPOTHMMU OOTOBOpaMM YKpaiHu,
3roga Ha 00OB A3KOBICTb AKMX HagaHa BepxosHow Pamoro Ykpaiau. [Tpasoswii
CTATYC 3aCyIKeHNX BM3HAYACTECA 3aKOHAMM YKPAiHK, a TAKOK BKAZAHWM BH-
e KogexkcoM, Brxoda4H i3 NOPAIKY | YMOB BMKOHaHHA Ta BiOOYBaHHA KOHK-
PeTHOrO BMOY MOKAPAHHA.

Metoto poboTH € OOCTINACHHA NPaBOBOTO CTATYCY SACYIAKSHX.

OcHOBHMM 3aBIaHHAM € BHMpillleHHd IpodieM IONO MOPYIIeHHS Ipae
3acyOKeHUX Ta JOTPMMaHHA HHMH CBOIX 00OB A3KiB-

AKTyanBHICTh JaHO! TeMI ONATaE B TOMY, IO 3apas MMPaBa 3aCyIKeHHX
YacTo NOPYLIYIOTECA, HAPHKIIAJ, MPaBo Ha OXOPOHY 300pOB A He 3alesneuy-
€ThCA CUCTEMOIO MeIHMKO-CAaHITaPHMX i 0300poBIc-NpodpinaKTIHMX 3axadiB, a
TAKOK MOSIHAHHAM Ge3oNnaTHUX i mmaTHMX GopM MedMYHO! JOMOMOTH. 3a-
CyIXKeHi, AKI MalTh pO3IaIM NCUMXIKM Ta NOBediHKM BHaCTiOOK BXMBAaHHA
ANKOrolKW, HapKOTHYHMX 3ac0BiB, IICMXOTPOIHMX Ped4oBHH abo X aHanoris ui
IHIIMX OO ypMaHIOKY X 3acObiB, He MOKYTE 3a IX IIMCbMOBOIO 3rONOK IPONTH
KypPC NiKYBaHHA Bil BKazaHMX 3aXBOPIOBaHE. [TOpyLIVIOTEC IIpaBa Ha coOLlia-
TbHe 3a0esledeHHA, ¥ TOMY YMCIl W Ha OTpHMMaHHA MeHCiH, BiONoBiIHO OO
3aKoHIB YKpaiHm A oboB 3K, AK Ha HUX MOKIagaloThCA , He JOTPHMYIOTBCA.
BoHit, nepebyeaun y MicIax no30aBTeHHd BOMI, IOCATAKOTE Ha IpaBa i ceo0omm,
49ecTh i MIHICTE iHIIMX ©CiG,He BBIYWIMBO CTABIATHCA A0 MepcoHamy, iHIMX
ocif, 9ki BiIBINYIOTE YCTAHOBM BMKOHAHHSA IOKaPaHEb, a TAKOX OO iHILIHX 3acy-
Txennx. He 3'ABnaTeca 3a BUKIMKOM aaMiHICTpalil opraHib i yCcTaHOB BHKO-
HaHH4 MMoKapaHs [3, ¢. 3].

M sToOHi 3 IyMKOIO HOKIOPa KPIFIMIHMX Hayk, npodecopa, sapidysada
kachenpu HatioHaneHoT akaneMii BHyTpIlIHIX aipas YkpaHu Kysemivosa B.C. 3
OpHMBOLY TOTrO, IO CbOTOOHI HeoBxigHi HoBi dropMM NpOTHOIl 3MOYHMHHOCTI,
icHye noTpeba B yOocKoHaneHHI Teopil Ta MpakTHKH OOpoThOH 3 Hew. 3acTo-
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COBYKOUHM 3aXOOM BUXOBHOTO BINIMBY Ha 3aCyKeHMX BaKIMBO BPaxyBaTH Te,
o AysKe 4acTo B HALIN gepkabl BUHMKae Gesmiu nopyieHn, a 1ol yHHKHY-
T Ix HeoOxioHa cHNbHA OeprkaBHa Blaga [3, ¢ 3]. ITpu npusHadeHHi nimcyogHOMY
MOKapaHHA CYOM MOBMHHI BPaxOBYBATH TAKKICTE BUMHEHHOTO 3MOUHMHY, BOHU
MOBHMHHI BUXOOUTH 3 Klacudpikallii aMOUMHIBa TAKOK 3 OCOGNMBOCTEN KOHK-
PETHOTO 3M0YHMHY Ta 0BCTaBMH HOTO BYMHEHHA [2, ¢. 2].

3riTHo 3 3aKOHOABCTBOM 3aCy/LKeHi MaloTh paBo;

- Ha oTpuMaHHA iHdopManii npo cBol npaea i 0G0B A3KH, HOPATOK 1 YMO-
BH BMKOHAHHA Ta BiI0yBaHHA IPU3HAYSHOTO CYA0M MMOKapaHH:A;

- Ha ryYMaHHe CTaeleHHd 00 cefe i Ha NoBary rinHOCTi, BTacTHUBOT JTHOICE-
Kirt 0coBUCToCTi;

- SBEPTATHCA BIOHOBIIHO MO 3aKOHOMABCTBA 3 MPOMOSHIIAMM, 3adBaMM i
CKapraMu 0o aoMiHicTpallil OpraHie i yCTAHOB BUKOHaHHA NOKapaHE, 1x BHIIe-
CTOALIMX OPTaHiB, a TakoX [0 YHosHOBaxkeHOro BepxosHol Pamu Ykpaiau 3
Hpas TIOAHHK, EBPONERCEKOro Cyay 3 MPaB MIOIHHK, a TAaKOXK iHIIHX BiIIOBi-
JHMX OpTaHiB MiKHApOOHMX OpTaHi3allill, YieHOM ado yJacHMKOM AKHMX €
VKpaiHa, 70 YIOBHOBAXKeHMX OCI0 TaKmMx MULKHapoOHMX OpraHizaulif, cyay,
OpTaHiB NPOKypaTy Py, iHIIMX OpraHiB AepA&aBHOl Blady, OpraHip MicLleBoro
CaMOBpAIYBaHHA Ta 00 eqHaHb IPOMaIAH;

- Ha OXOPOHY IIOPOFA. OxOpOHA 3M0pOE A 3a0e3IeuyeThca CUCTeMOIO
MeIHMKO-CAHITAPHUX 1 O3I0POBUO-NPOPiTIAKTHYHMX 3aX0ONiB, a TAaKOoK MOI-
HaHHAM Oe30IUTaTHMX i IWIaTHUX (popM MeIIUHOT JONOMOTH. 3acyKeHi, Ak
MaKITE PO3Tani MCHxXiKH Ta IMOBeHiHKH BHaCTINOK BXMBAHHA alKOrOMIO, Hap-
KOTHYHUX 3aCOBiB, NCUXOTPOMHMX Pe4oBHH abo 1X aHaNOTiE it iHIIMX OOyp-
MaHIOOUHX 3800018, MOXYTE 3a iX IMMCBMOBOK 3TONOK MPOWATH KYpC TiKyBaH-
HA Bl BKa3aHMX 3aXBOPHOBaHb;

- Ha collianvHe 3aCesNeveHHA, ¥ TOMY YHCT W Ha OTPMMAaHHA IeHCN,
BIONMOBIOHO OO 3aKOHIB YKpaiHm.

3acyIKeHOMY rapaHTYeThCA NpaBo Ha IpaBoy aomomory. ns omep-
AaHHA IPapoBOl AONOMOIM 3acy/KeHI MOKYTh KOPUCTYBATHCA IOCTYTaMK
amBoKaTie ado iHNNx dhaxiBIiB y ranysi mpasa, AKi 3a 39KOHOM MAKOTE NPaBo
Ha HAOAHHA IIPaBoBOi TOMOMOTHM 0coBMCTO UM 3a OOPYUYEHHAM KPUIMUHOL
ocoBu. 3acyIKeHi iHO3eMIII MAKOTE NPABO MIOTPUMYBATH 38 A30K 3 THIIIOMA-
THUHHMMM NPelcTABHULITBAMM i KOHCYIIBCEKMMU YCTAHOBAMM CBOIX Hepikae,
ocoBu Ges rpoMalgdHCTBa, a TAKOXK IPOMATAHI IepXkKaB, IO He MakTh OQUIIo-
MaTUYHUX NPedCTaBHUITE a00 KOHCYIBCBKUX YCTAHOB B VKpalHi, - 3 qumno-
MaTUIHUMM NpPedCTaBHMITBAMU depAaBH, AKa B3Ala Ha cele OXOPOHY IxHIx
iHTepecip, abo MKHapOOHMMH OpTaHaMH M OpTaHizaliAMM, AK 3TIFICHIOIOTH
Ix 3axXHCT. ATle, HAXanb, B PealbHOCTI JaHi MpaBa 4acTo NOPYLIY IOThCA.
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3acynxeHi 30808 93aHi:

- BMKOHYBaTH BCTaHOBTEHI 3aKOHOOaBCTBOM O0OB A3KM rpoMaiaH YKpal-
HH, HeyxXITEHO JOTepKYBATHCA TpaBuIl NOBediHKHM, 9Ki Nepenbadeni ong sa-
CYIAEHHMX, He IocATaTH Ha npaga i ceobomu, 4ecThk i TMHICTh IHITMX ocib; -
BBIWIMBO CTABUTHCA A0 MepcoHally, iHUMX ocif, Aki BiIBIOYIOTE YCTaHOBM
BHMKOHAaHHA IOKapaHhb, 8 TAKOK 10 IHIIMX 3aCyILKeHNY;

- 3'4BENATHCA 34 BMKTHKOM adMiHicTpallii opraHie i ycTaHOB BUKOHaHHS
nokapats [1, ¢. 3]. HeBukoHaHHA 3acyIxeHMME CBOix 0BOB A3KiB i 3aKOHHMX
BHMMOT agMiHiCTpallil OpraHib i yCTAHOB BMKOHAHHA MOKapaHb TATHE 3a cobo
BCTAHOBIEHY 3aKOHOM BiNNOBTANBHICTE. 3acyKeHi MAIOTh MPaBo Ha 0coluc-
Ty Oesnexky. AOQMiHICTpallia yCTaHOBM BHMKOHAHHA NOKapaHb BAKMEBAC 3axodib
[0 MepepeleHHA 3aCyLKeHOro B OeslledHe Miclle, a TAKOX iHIIMX 3axoOfie OO
YCYHeHHA Hebesleku, BUpILIYE NUTaHHA PO Miclle MoJanblIoro BiTOyBaHHA
HUM NOKapaHH4. Y pasi HagBHOCTI HeGeslekn 04 KUTTA i 3M0POB'd 3acylxKe-
HUX, 00 AKHMX 3TITHO i3 3aKOHOM ¥ 3B A3KY 3 IX Y4aCTIO ¥ KPUMIHATBHOMY CYI0-
YUHCTBI MIPMIHATO PillleHH: MpO 3acTOCYBaHHA 3ax0nie Gesnekn, agMiHicTpa-
Ui yCTaHOBHM BMKOHAHHA IOKAPaHb BXMBae 3axOfliB oMo sabesnedueHHd Ges-
neku yx ociB. KpiM Toro, oo sasHavenx ocid MOAYTh BYTH 3acTOCOBaHI Taki
3AXOIH:

- I3QNIboBaHe TPUMaHHS;

- epeBeleHHA B iHIY yeTaHOBY BMKOHaHHS MOKAPaHb.

3miHa yMOB TPHMMaHHA oCi0, IIOOC AKMX 3acTOCOBaHI 3axonu Gesmek,
IMIACHKETECA 3 TOOEPKAHHAM BUMOT, HepenfadeHNX 3aKOHOMABCTBOM YK pai-
HIM. A'le Ha Xalkb B PealbHOCTI He Bee Tak, 4K DepedBaueHo sakoHOM. CTedba-
HIOK B. y cBoIf cTaTTi "CyOosa Blafa AK OCHOBHa IOPHIMYHA FApPaHTIA 3axHCTy
Mpas Ta CBOOOM MIOIMHM i rpoMaldHIHa B YKpalHi' sasHadae IO caMe CyIoBa
BIaga BHCTYIIAE OCHOBHOK HOPHIMYHON FAPAHTIED 3aXUCTY Hpab Ta ceobo
MIOOMHM i rpoMaiaHiHa B YKpaiHi [4, ¢ 24]. Ane, Haxans, YKpaiHa nponos-
AY€ SHAXOMUTUCh Ha MepexiTHOMY eTalli CBOTO POSBUTKY, YacTo YMHHE 3aKO0-
HOOABCTBO He BTIMIEThCA B KUTTA. BopoTitcd 3 MM MOKe NHIle CHTBHA Bla-
Ja, Aka OyOe pery/aoBaTH ITpaBa Ta 000B A3KK IpoMadAH, B TOMY IHCT ocid,aki
HepedyBarTs ¥ Miclax mosbasmeHHHA Bomi. [lyke YacTo BAMHEHHH 3710YMH He
Binmosigac nokapaHHw. [NoTpiao GoporHcd 3 3NOYMHHICTIOANe 11 He 3abyea-
TH IPO Te,LIO Bill HAC 3aMeKHTh MafilyTHE HALIO! HeprKaBH.

OTxe, Ha Hally OYMKY, 074 BMpillleHHd npo0neM IHOOO HPoTHI 3mo-
THHHOCTI chorogHi HeoOxinHi Hosi dopmu, icHye moTpeba B yOOCKOHANeHHi
Teopil Ta TpakTHKK BopoTeGH 3 Helo. 3aCTOCOBYIOUM 3aX00H BIMXOBHOTO BILTH-
BY Ha 3acyKeHMX BaKTMBO BpaxyBaTW Te, IO B HAaLlifl Oep/kabi BMHUKaE
Beaniy mopylleHba MOS YHUKHYTH ix HeoBxilHa CHIbHa JepikaBHa Blamda.
Ilpu npu3HaueHHI MOCYTHOMY NOKAPaHHA CyOM MOBMHHI BpaxoByBaTH
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TAKKICTE BUMHEHHOTO 3/IOUHHY, BOHM MTOBMHHI BUXOIMTH 3 Klackdikallii 3mo-
YMHIB,a TaKOK 3 0COOMMBOCTER KOHKPETHOTO 3MOYMHY Ta 0OCTABMH FIOTO BYM-
HeHHA. MM DocTimiTi MpaBoBOBHIA CTATYC 3acykeHNHX. Bupitrm npobremu
IO MOPYILeHHA [PaB 3acyIKeHUX Ta JOTPHMMaHHA HMMHM CBOix 00OB A3KiB.
[MpakTi4Ha 3HAYMMICTE OTPUMAHMX Pe3yILTaTiB TOCTIKeHHd IIOT4rae B To-
My, LIO TeOPeTUYHI NONOKeHHA, T0BemeH] 10 piBHA KOHKPeTHHX IPaKTHYHIX
NPONO3HIIA Ta pekoMeHdalif. BoHM CTBOPIOIOTE IIeBHY OCHOBY LA HOJANTE-
IIOTO POSBUTKY HOBOTO HAMPAMKY B TEOPeTHYHIMX i IPHMITIATHMX OOCTiTKeH-
HAx mpolneM NpaBoBOBOTO CTATYCY 3acykeHrx. PesynbraTi MOKYTH OyTu
BUKOPHUCTAHI NPM BIOCKOHATeHHI PperioHaNBHOT MOMTHKM, BUSHAUCHHI MPio-
PHTETIE Npy pospobii pericHanbHMX MporpaM PO3BUTKY Ta ITaHyBaHHI 3ax0-
HiB DepKabidl

BMKOpHCTAHA JIiTepaTypa:

1. Kpinina b Hifi- BMKOHABWHH Komeke YKpainu, - X.: Omiccers, 2003. - 175c.

2. INocranoea [Tnenymy BepxorHoro Cyay Vkpaidu "[Ipo npakTHKY mpH3Ha-
YeHHA CyJaMH KpiMiHAIEHOTO NOKapaHHA" BN 24 xoBTHA 2003 poky. - K. KOpin-
koM [HTep, 2003, -6 C.

3. Ilpomosmmii OKC "TI3B" ta BAKC Ta yTouHeHHS 00 3aKOHONPOEKTY
Mo 2456 "[Ipo BHeceHHSA 3MiH OO HedAKHMX 3aKOHOTABYMX akTie YKpalHU 3 MMTaHb
NpaBoOBC- TO CTATYCY acymkerux”. - K.: KOpimxom IaTep, 2009, - 15¢.

4, C'.Tec])amox B. Cymosa Bnaga K OCHOBHA IO PUAMYIHA TAPAHTIA 3aXUCTy Mpas
Ta cBoBon momMHM | rpoManatmHa B Yipaini /B, Credaniok // INpaso Ykpaiam, -
2001, - Ne 1. - C. 24-26,



CEKIIA 5

MDKHAPOJHI CTAHIAPTH TA 3AKOPIOHHWM JOCBI],
$YHKIIOHYBAHHA KPMMIHAJTBHOT FOCTHULII

ALB. UneMannes

Hay4HEI COTPYIHME, KAaHTHIAT IOPHIMYeCcKHX HayK
(Hnctuniym zocydapeniba 1 wpada Kaznxcxkozo HaytionaibHo2o
yHubepcunema imennt Aap-Dapabi, Kasaxconan)

MOCTKPYMMHMHAJBHBIFI KOHTPO!Ib B 3APYEEXKHDBIX CTPAHAX:
OCOBEHHOCTHM NMPABOBOTO PETYJIMPOBAHIA

[MpakTika MokasHBaeT, 4TO 2hPeKTHBHOCTE MOCTKPHUMMHATBHOTO KOHT-
PolA B OTHOIIEHUH JTHI, OCYKIeHHBIX K PasTMIHEIM BIIAM HaKazaHWMI, BO
MHOTOM 3aBMCHT OT TOTO, KakKHe OpPTaHM3allMOHHbe YCIOBHA COTaHH defcT-
BYIOLIUMM IPAaBOM O1s eTe OCyIIecTeTeHMA. K coxanenuw, B HacToAIee BpeMa
B 3TOF1 ODTACTH MMeeT MecTo onpefgeneHHad NMpoOenbHOCTh, HecornacoBaH-
HOCTh NPaBOBHX HOPM, 00yCIoBIeHHaA Ipekie BCero TeM, YTO BONPOCH Mo-
CTEPMMMHATBHOTO KOHTPOMIA PerylIMpyioTca OTOeIbHO NPUMEHWTeThHO K
KaKIOf1 KaTeropuH OCYATeHHEIX M Ha pa3sHOM HOPMATHBHOM YPOBHS.

B CBSI3M ¢ 3TUM 3aCTyKMBAET BHHMAHMA OIHT OCYILECTEIeHMA 1 OCO0RH-
HOCTH MPaBoBOTO PelyIMPOBaHMA JaHHO JeATeNBHOCTH B 3apy0eKHBX CTpaHax
(Aurmma, I'epmanus, Jlatera, CLUA, Ppanmma, Zcronms, AnoHua u ap.).

AHanm3 3aKOHOOATeNRHOTO OIHTa 3apybeskHHX cTpaH B Oopble ¢ nmpe-
CTYNHOCTBK TIOKA3HBAeT, UTO B HacToAllee Bpems Boe Gonblle M QOMbILe
OPUHIMITE TYMaHM3Ma M COPaBedIMBOCTH ONPeenAloT CTPAaTertK yTomob-
HOW TOTHTHKHM GOMBIIMHCTES COBpeMeHHH X JeMOKpaTHIeCcKIX TocyJapcTs. B
YACTHOCTH, AMA 3THX CTpaH obief ABNASTCA TeHOSHIMA K YMeHbIIRH MO THC-
Ta MPUTOBOPOE, CBAZAHHHEIX C PeanbHBIM THILIeHMeM CBOOOOH, CTpemieHMe
3aMeHUTh KapaTelbHHe MepH NpeBeHTHMBHHMY, YIyULIMTh MOMOKeHHe 3a-
KTIOUeHHHX B MecTax OTOWBaHMA HaKasaHMA, MUHMMMSHMPOBATE KOTHYSCTBO
HecOBe PILIeHHOTeTHUX ¥ KeHILMH, OTOHBAIONINX HakasaHMe B IeHUTeHIHap-
HEIX YUPEKTeHUIX,
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Takadq "rymaHmsalma" yronoBHOWU TOTHTHEN 3apy0eKHEBIX CTpaH HOPOK-
JeHa pATCM NPaKTHILCKUX OOCTOATENBCTE, K YMCTY KOTOPHX, NpeKIe BCero,
ClenyeT OTHeCTH:

1) oBLIII pOCT NpecTYIHOCTHY,

2) oBIIMI POCT TIOPEMHOTO HacelTeHMd M BOSHUKAIILYIO B CBA3M C ITHM
HexBaTKy TIOpeM A7 OCY/KIeHHBIX K maneHur ceobomn. Bo BceM Mupe B
HeHUTEHLMAPHHEX YUpeXTeHHax comepkuTcd Bonee 9,25 MIH. denosek?;

3) OTHOCHTENEHO BBICOKYIO CTOMMOCTE COOEPAKAaHMA OCYKISHHHX B TEOPb-
Max 1O CPaBHEHUIC ¢ 3aTPaTaMi Ha OCYLIeCTRIeHMe KOHTpond (Hagzopa)® [2];

4) TPYAHOCTH B MCHONHEHMM OPYIrMX BUMOOB HAKa3aHWUA, B YacTHOCTH,
mTpadpa, B pesyarTaTe Yerc 3HaUMTeNbHas 4YacThb MPecTYIHMKOB M3 THCIa
MATOMMYILHMX CT0eB HaceleHWd B CBASHM ¢ er0 HeyILTATOM HallPABIgKTCd B
MecTa 3aKmouenns [3, ¢. 119);

5) BEICOKMA YpoBeHb pellMIMEa CO CTOPOHH UL, OCYKIEHHBIX K ITHIIe-
HUIO CBOOOOH, JOCTHIAICLIMF B OTIeNbHBEX cTpaHax 60-70% or obmwero 1ucia
OCYAIeHHH X K 3TOMY HaKasaHmo [2, ¢ 31].

B cBasu ¢ 3TUM, MHOTMe sapyBeXHHe CTpaHBI HpU3HaIK Helecoolpas-
HOCTh YCTAHOBTEHMA KOHTPONA 3a MHIAMM, OTOBIBAKIIMMY M OTOBIBLIMMIM
HaKazaHlfe, MABHHM o0 pazoM, B Blle THILIeHHA cBoBOIH, B Hendx sakpellle-
HUA NOTOAMTEIBHEIX Pe3ylbTaToR NpHMeHeHHMA K HUM yIOTOBHO-TPaBOBHIX
Mep IPefyIpe;xIeHHd pelansa OpecTyinenmid. Hanpumep, 8o MHOTMX 3a-
pyOeKHHX rocygapcTsax YTOMOBHHMHM M YTOTOBHO-MCIOTHHMTeTBHHMY KOTe-
KCAMM PeTyIHpyeTcd MOpATOK OCYIIecTBIeHMS HAd3opa 3a OCYKIeHHHMH,
HaxONAIIMMICA BHE MeCT NHIUeHMa ceofomu. Bonee Toro, B yronoeHo-
OponeccyambHBX KoJeKcax HeKOTOPHX CTpaH BHAeneHH oco0He pa3ienH,
HOCBAIIEHHEE UCTIOTHEHHIO Mep YTONOBHOWM OTBETCTBEHHOCTH, Ife B UMcIe

1 K npimtepy, B ABCTPaTHH ¥ poBeHb HpecTYIHOCTH 33 TecATh MeT {1983-1993) yvee-
TIATHITCA TpFMepHOo ¢ 5600 1o 8600 Ha 100 000 HaceneHwA, B Ipelnm 3a mocen e ToTEl
3HATHUTEBHO BRIPOCTIO KOTTHIeCTEO CePbe3HbIX MpecTYIeH — ¢ 1042 5 1980 r. oo 6348 B
1993 1. Cn: [1].

2 CaMoe BBIOKOS OTHOLIEHME THCTA 3aKTIo9eHHbIX K 100 Tei, HaceneHA Ha 1 oxTabps
2006 1. - 8 CIHIA {738), Pocamni (611), Cenr-Kurce 1 Hesiwe (547), Ha Buprimcxix o-pax,
npsHamTekarpx CHILA (521), 8 TypkaeHmctae (oK. 489), Ha KyGe {ok. 487), BaraMax (462),
B Benopycerm (426). Bo MHOTHX PerHoHax MHUPa, TIOPEMHOe HaceTeHMe PAcTeT. ITO IMpoHc-
XOOHT B 73% (TpaH OXBadeHHBIX CTATIKTHEON (B 64% cTpan Adprxn, 84% crpaH oberx
Ameprr, 81% crpan Az, 66% crpan Espormr 1 75% crpan Oreamm, O www,
prisonstudies.org, Mo cocToAHMIO Ha 15.05.2008 1,

* KaK MoKasam MOoTcIeThl aMepHKAHCKUX SKOHOMHMCTOB, comepiaHMe OTHOTO 3a-
KIMO9eHHOTO B MCTIpaBUTeTbHOM YapekieHn CHIA o6xomquted & 10 ThIC, A0/UTapOB, B TO
BpeMA Kak 3aTpaThl Ha OOHOTO OCYKISHHOTO IIPH CaMOM CTPOTOM Ham3ope 3a HHMM BHe
MeCT THIIEHTHS <BOOOIBI He IPeBBRIIAOT 1 THIC. JOLTapos B rog. CM. [2].
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OPYIUX BOMPOCOB OCBELIACTCS OpTaHM3allM M MOPANOK OCYILECTRIeHMS KOH-
Tpona (Ham3opa) 3a OCyKIeHHHMH.

OnHako B DenoM Haubolee BaXHHEe BOMPOCH MOCTKPUMHHATBEHOTO KOH-
TponA B 3apy0ekHBX CTPaHax YperymTHpOBaHH YTOTOBHHMM KogekcaMu. [To-
ITOMY B YTOMOBHOM IIpPaBe 3THX TOCYIAPCTE MHCTHTYT KOHTPOMIA (Hadzopa) 3a
TUOaMH, OCYKIPHHHMHM K THIIeHue cBoOOOH, paccMaTpUBaeTca B KauecTee
YTOTOBHO-IIPABOBON MePhl BO3TECTBIA.

CnenyeT OTMETHTB, UTO B IPABOBOM PeTYTHPOBAHMM MOCTKPHMHHATH-
HOTO KOHTPONA B OTAABHEIX CTpaHax MMEeKTCA HeKOTOpHe pasmuiud, KOTo-
PHE B OCHOBHOM ONPelelATcd pasiiHYMIMK B CUCTeMAaX HAKa3aHUM, B 9acT-
HOCTH, HaKa3aHWF, He CBA3AHHHX ¢ MHIleHueM ceobonw [4, ¢. 61]). Bce aru
OTITMYIMA, OMHAKO, He HOCAT MPUHIMITMAILHOTO XapaKTepa, 4T NO3BOMIET B
oGoGIeHHOM Bie OpedenuTh HeKOTopHe ocobeHHOCTH MOCTKPHMM MHA/TRHO-
r0o KOHTPONA 3a THIAMM, OCYKTeHHEMH K THIIeH M0 cBoBONH, B 3apyBekHbIX
CTpaHax, KOTOphle OTpaXKaloT MepedoBol OMHT U MOTYT OHTE YITEHH B Mpo-
Hecce AanbHeMIIere COBepIIeHCTBOBAHMA aHaTOIMIHOM AeATenbHOCTH B Ka-
3axcTaHe,

B HacTodAlllge BpeMA BO MHOTHx 3apy0e;KHHIX CTpaHax MOCTKPHMMHATE-
HEIFl KOHTPOTE OCYIIECTBIAETCA B OTHOMIEHU: 1) OCYKIeHHHX K THILIeHUIO
CBOGOAH M HaXOOALIMNCA B MeHMTeHIIMaPHHX YIpeKAeHNAx; 2) oCyKIeHHbIX
K HEKOTOPEIM HAKA3aHWMAM, He CBA3AHHHX C JHIIeHMeM CBOGONEL 3) pellui-
BHCTOR, MOCTe OTOWTHA HaKa3aHMA 34 MOCTedHee NpecTyIIeHMe HalpabneH-
HBIX B CHelMATBEHbe YUpekdeHWd; 4) yOIOBHO OCYAOeHHHX W ocBoGoKIeH-
HBIX M3 MeCT TMIIeHd cBOBOIB TOCPOUHO ITH 10 OTGRITHHM CPOKa HaKa3aH M.

Onur AHrmum, lepmanrm, TlaTeun, CLUA, Ppannmm, Scronmm, JnoHus,
a TakKe pAda OPYTrUx 3apyOeikHBIX CTpaH MO OCYLIECTBIEHUIO TIOCTKPUMHHA-
ABHOTO KOHTPONA MOKAa3HBaeT, 4TO B HeM COOepsKUTCA JOCTATOMHO MHOTO
MHTEepPecHBIX MOel M IONOKeHUM, COBOKYIHOCTE KOTOPHX HallpaBfeHa Ha
CYIIECTBEHHYR 3KOHOM MO YTOMOBHOW pernpeccHi B Bopble ¢ MpecTyIHOCTRIO.
B 3o cBA3M HoTaraeM, 4TO IPH COBEPIIEHCTBOBAHMY HWHCTHMTYTA MOCTKPH-
MMHATBHOTC KOHTPONA CMedoBane Ol TBOPYeCKH MCIONE3OBATE OIMBIT 3THX
CTpaH B paccMaTpiBaeMoli cdrepe. B uacTHOCTH, MpencTaBAeT SHAYHTETBHbI
HHTepec pAd 0coBeHHOCTEN OCYILIECTEIeHMA TOCTKPUMHHATEHOTO KOHTPOIS
32 MMIaM¥, OCYKTeHHHMHU K PasTMYHHM BUIaM HaKasaHMA, B 3aKOHOTATeThC-
TBe NepeuMcIeHHHEX 3apyOeKHHX CTPaH KOTOPHE MOTYT OHTb YUTEHBI B IIPO-
Hecce JanbHeMIIero COBepPLISHCTROBAHIGI NPAaBOBOTC PeryTHpOBAHNA aHamo-
THYHOW JedTenbHOCTH B Kasaxcrade, K MX YMCITY MOXKHO OTHECTH CNTEYEO-
mue.

1. 3akpennenue B OOLIer YacTH YIoOMOBHBIX KOOeKCOB 3apyCGekHHX
CTpaH CoTepAaHIsl KOHTPOMIA 38 OCYATeHHEMK 1 HauGomee ofIIIx BOIPOCOB,
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CBASAHHHX C eTo ocyIecTaIeHMeM. [TpH 3ToM caM MOCTKpHMMMHATBHHT KOHT-
POTh paccMaTpHBaeTCd B KauecTBe OTHOCHTRMTBHO CaMOCTOATRTBHOTO YTOMOB-
HO-NPABOBOIO MHCTHTYTA. TAKOM NOIXOM CHIocOOCTBYET CHCTeMaTH3aLMM HOPM
O KOHTpGTIe, CBORBPeMeHHOMY BHABTEHMIO M YCTpaHeHHIc Npoberlos B 3aK0-
HOTATeNkCTBe, OBMerdaeT JOCTYN K NpPaBOBOMY MaTepHaTy 3aMHTepecoBaH-
HBEIM THIIAM.

HAna cpaBHeHUA OTMETHM, YTO B HacTOdlge BpeMA B KazaxcTaHe HOPME
O MOCTKPUMMHATLHOM KOHTpOfTe BeccHMCTeMHO PaclonokeHbl B pasTUHHX
HOPMAaTHBHBIX aKTax, K YMCTY KOTOPHX MOKHO OTHECTH: YIJIOBHOR M yIOTIo-
BHO-MCIONHUTENBHOE 3aKOHOOATETbeTBO; 3akoH Pecmy®mukn Kazaxcran or
15urona 1996 roga Ne 281 "OO0 agMMHMCTpaTMBHOM Haa3ope 3a MHIAMH,
OCBOBGOKIEHHHMHM W3 MecT TTHIueHHd ¢BoBonkl"; HopMaTiBHOS MMOCTAHOBMTe-
Hue Bepxoenoro Cyna PecnyGmmkn Kasaxcran ot 20 mona 2005 roga Ne 3 "
cyneBHOM NpakTHKe NPHMMeHeHWd 3aKOHOIATETbCTBA 08 aIMHMHUCTPaTMBHOM
Hagsope" u ap.

Hapagy ¢ aTuM B IpaBoBOM peryTMpoBaHuH MOCTKPHMMMHATBHOTO KOHT-
POTA SHAYMTETBHYK) POTb MIPakT CTedyIollMe BeTOMCTBeHHHEe HOpPMATHB-
Huie akTel MBI PK 1 MK PK: MlHCTpyKima no opraHmsalMi Ham3opa 3a MH-
HaM¥, COOeKALUMMMCA B UCIPAaBUTENBHEIX YYpesxdeHuax Munucrepersa
focTuipm PecnyGmukn Kasaxcran;, MHCTpyKIis o opraHm3alii OXpPaHe |
Ha30pa 3a THUAMHM, COTepRKallluMMUcd B CIeICTBeHHHX M30maTopax KoMuTera
YTOMOBHO-UCTIONHHTENBHOM CUCTeMBl MuHmcrepeTea rocTuimu PecnyGrmku
Kasaxcran ot 11 gexalpa 2001 roga Ne 154; VMHeTpyknug no opraHusamimi
HaT30Pa 3a THIAMM, CONePKAllMMICA B MCTIPABMTENEHEIX yUpeskaeHuax Mi-
HuCTepcTBa locTulik PecyOnukm Kasaxcran ot 27 aprycra 2004 roga Ne 244;
VIHCTPYKIME MO B3aMMOIECTBHE) OpPraHOB BHYTPeHHHX Oen Pecny®mmkum
KasaxcTaH ¥ OpraHop yroIoBHO-MCIIVIHMTETBHOW CUCTeMH MUHMCTepCTBa
et PecnmyOmiukn KasaxcraH mo ofecnieueHHI0 KOHTPONA 32 NpHBBITHEM
K MeCTy NPOXMBAHMA THI, OCBOGOKISHHHX M3 MeCT THIIeHuA cBoGoIH oT
15anpend 2003 rona; MHCTpYKIMA O UCTIONHEHWIO HaKasaHUI, He CBA3aH-
HHIX ¢ M3OTALIMEN OCYARTeHHOre oT obmiecTea oT 21.12. 2001 r. Ne 151 (¢ nsme-
HeHMAMW W AONOMTHEeHHAMM IO COCTOAHMIO Ha 21.06.2007); IMpasuna yuera
ML, COCTOALIMX IO aOMMHMCTPATMBHHM Hal30poM. Takoe MHOrooGpasie
NpaBoBHX HOPM BpAf, M1 onpasiado. Ha npakTuke oHo cnmocoGeTeyeT pasmm-
YHHM HemOoCTATKaM B NpodunakTideckon paloTe KOHTPOTHPYIOIIMX OpTa-
HOB U 3aTpyJHAeT KOHTPO/b 3a NoBeTeHieM OCY/KTeHHH X, C 0T HOTI CTOPOHEL
30eCh CKa3blBAeTCAd HeCONNacOBaHHOCTE NepedHcTIeHHHX HOPMATHBHEIX aKTOB,
a ¢ ApYTrou — cofepAaliineca B HMX 3eMeHTH 1yOnHpoBaHud I pyT ApyTa.

2. Hamuume B yrOMOBHOM 3aKOHONATENIBCTBE pdla CTPaH elHMHOTO MHCTH-
TyTa KOHTpOTA (Hagsopa), OCyIIeCTBIASMOTC B OTHOLIRHMI PasmitIHHX KaTe-
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TOpPHIT OCYKTeHHHX, B TaHHOM cTydae UMeIOTCA B BUAY CXOMHEIE MHCTUTYTEI,
KOTOpHE pacIpocTPaHAIOTCA Ha TUIL a4) YOTIOBHO OCYKIeHHHX; §) yCmoBHO-
JOCPOUHO OCBOBOKTEHHBIX M3 MeCT THILIeHH cBoBoIH; B) OCBOBOKIEHHEIX 13
MeCT THIIeHUA CBOOOTH MO OTOHTHHM CPOKa HaKazaHuA. KoHKpeTHHe yCIosHAa
TAKOTO KOHTPOTA B KAXXION CTpaHe MMelT CBOM 0co0eHHOCTH HellPHH IHMITHA-
TBHOTO xapakTepa. QOITHM Ke ABMATCA TO, 4TO JAUIO, BIATOE OO KOHTPOD,
oB4g3aHo colmoIaTh YEasaHHbBIE eMy YCTOBHA M BHIIONHATE 3aKOHHHe Tpebo-
BaHUA OPTraHOB, OCYIIECTBIS LI KOHTPO!b, B TeUeH e OlpeleleHHOTO Cpo-
Ka, 07, yTPO30T1 YTOTOBHOTO HaKasaH M.

3. Mpaeoeoe obecrededte NOCTKPUMUMHATBHOTO KOHTPONE, BHPAXKAIO-
IWeecss B MPUMEHeHMH Mep YTOTOBHOTO HaKa3aHMA M MHHX OpM HM30AIUH
or o0IecTea (HalpaBleHHe B IEHT] COIMaTbHOTO NpHcIocodTeHHd i T.IL) K
TUOaM, YKIOHAICIIMMCA OT MpHMeHAeMOro K HMM KOHTPOIA WIH OT BHION-
HeHMA OTOeNbHHX O0A3aHHOCTed. YCTaHOBNeHME TAKOrO Poda HeraTMBHHX
MOCTedCTEHI B OONMBIIMHCTER 3apy0eKHHX CTpaH HallpaBTeHO Ha MpedyIpe-
AOeHHe cIydaes YKIOHeHHMA OT KOHTpOTA. B KOHedHOM cyeTe, OHO WMIpaer
CYILIECTBEHHYK) POIE U B IPeAyIIPeXTeH MM TOBTOPHEIX ITPecTYINTeHM A

4. YuyacTue rpaAIaHCKore obMIecTsa B OCYLIeCTRIeHUH IOCTKPHMMMHATb-
HOrO KOHTPOTIA. 3aclyXHBaeT BHUMaHMA HallMule MPOUYHHX CBA3ed HallMo-
HATBHOM CHCTeMH NOCTKPUMMHATBHOTC KOHTPONA ¢ MHCTMTYTaMU TpakIaHc-
KoTo oBINecTsa M, MpeXde BCETO, ¢ HelPaBUTETBCTEeHHEMM acCOmMATTHMIMI
AKeHIUH, MOTIOOKH, Pa3THIHHX TPy OOLIeCTBeHHOCTH. ClenyeT OTMeTHTD
MHOroO0pasie paslUHbIX MHCTMTYTOB MPAXIAHCKOrO oBLIecTBa W MX aKTHE-
HOE y9acTHe B pellleHHK TpodieM ocyXdeHHHX, Hanpumep, uaydeHue yrono-
BHOW HOTHMTHKH SIMOHMM NOKasHBAeT YHHBePCaTbHOCTE IRNIOTO pAda BHEBO-
JLOB, OTHOCMMBIX | K Ka3axCTaHCKOW OelCTBUTeIBHOCTH, B TOM UM O naryd-
HOCTH CBePXKPHMMHATH3ALMH, O IPedIOYTHITBHOCTH O0MMee MATKUX CPelcTs
BO3NENCTBIA: eC/T eCTh BOSMOKHOCTb PellHTE 3adady IpPH MHUHMMATBEHOM
orpaHUYeHHMH MHTepecOB TpaxdaH, Domee KeCcTKHMe Meph He OOTAKHH OHTDb
HCIIONB30BAHEL Bo-srophlx, B AnoHuM yoendoT Golbllioe BHMaHMe Mpobie-
Me "obpalleHuA B 00lIecTBe" (3ALIMTHOTC Haf30pa): ecii NpHMeHeHHe K Ipe-
CTYIHUKY BOCIMTATENLHHY, MCIPABMTIbHEX M OPYIHMX Mep BOZIeNCTBHA
OKA3BIBAETCA OCTATOUHHM M MO3BONAET He M30OMHPOBATE ero oT obllecTsa, To
HeT ocobon HeoOXOIMMOCTH M B MPHMMeHeHHMH K HeMy THIIeHua cBobomm. C
Helblo OpedoTBpallleHHs TOBTOPHEX IpecTYIIeHHH B ANOHUM CTpeMaTod He
JOIYCKATh MEMHMIITHETo “"KlefiMeHa” ML, IPecT¥IHBLINX 3aKOH, YTODH 13-
GexaTe (poOpMHUPOBAHIA ¥ HUX KOMIUIeKCa “MpecTyIIHOW TMYHOCTHY, "HM3rod
obmiecTea" (MOsSTOMYy M HaylHad KPUMHHONOTHMYeCKasdA Teopws “CTHMIMH" B
SINOHMM MMeeT TaKyK 4PKYIO clelliuKy). B-TpeThux, BaXXHO OTMETUTS, 4TO B
JInoHmM rpaxIaHcKoe obLIeCTBO He OCTaeTca OesyvacTHHM K npobnemam
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GoppBH ¢ DpecTyMHOCTBIO. Ero MHCTUTYTH MMEKOT HelloCpedcTBeHHOe OTHO-
nieHMe K CHCTeMe Mpobaliui, 1 coIpy&eCcTBO MeKTY HHMH OIarcTBOPHO BIH-
deT Ha ofecleueHMe 3aKOHHOCTHM B CTpaHe. 2TO, [0 MHeHUIK Ipodeccopa
H.C. YykmauTopa, o0yCIOBIeHO MHHM MEHTaNTUTeTOM, IPHHALTEeKHOCTBIO K
MHOM KYJIETYPe. B cTpaHax ¢ KOTITEKTHBUCTCKOM KYJIBTY PO YelIOBEKY MPHXO-
JAT Ha MOMOLILE, KOTIa OKPYAKAaIOIIie OUIYIIAKT NOTPeGHOCTE B eTC YYacTHIL
IMpencraBuTen MHAHBHIYATHMCTHYECKOW KYJIBTYPH "IPOTAHYT PYKY IOMO-
" TMILE B TOM CIy4Yae, KOra x ol 9ToM nonpocar [5, c. 34].

5. VicrmombaoBaHMe TexHMYeCKOTo Iporpecca B NpedylpekdeHuM Impe-
CTYMHOCTH. B OTHOenBHBIX CTpaHax SMeKTpPOHHOe HabmofeHHe OTHOCHTCA K
BHOY YIVIOBHOTC HAKA3aHHA, B JPYTHX — 3TC Mepa NPodiIaKTUKH NpaBoHa-
pyuieHnd, ofecneunBaroliag OpedynpekieHe pelIHEa, a TAkKe IporpamM-
MH MCTIPaBTeHMA M Pecoluani3aii. SNeKTPOHHHTI KOHTPOIb TPHMeHAeTCA
B Anrnmu, Kanane, CIIA, Hlseumu, AecTpaniai 1 Opyrux crpadax. Ha ero
mpuMeHeHHe obHYHO TpeOyeTca pelleHMe cyda (Cyabi), cormacke OcysKeH-
HOTO, €T0 OMHU3KUX POICTBeHHMKOE, 3AKTI0UeHe Bpada 00 OTCY TCTBUM TPOTH-
BONOKA3AHUA K NPHMeHeHHK) 3TeKTPOHHOTO KOHTpOnA. OH yCTaHABIMBaEeTCA
Ha OTIpefeneHHBIl CPOK M MHOTIA ABIAETCA aTbTepHATHEON TIOPeMHOMY 3a-
KIKUeHNK. YacTo 2MeKTpOHHBIA KOHTPOTIL IPHMEHAeTod B COYeTaHUM ¢ Opy-
UM ¥ hopMaM# KOHTPOIA.

Kak BUOMM, B yTONOBHOM 3aKOHOIATETLCTEE BHIENEPEYHCTEeHHHX TOCY-
JapCTB COTePAATCA JOCTaTOYHO MHTePecHHe TOIXOOE K IpobiemMe IOCTKPH-
MHMHATEHOTO KOHTpONA B Gopbde ¢ pellMIMBHON MPecTYIHOCTEK), YUeT KOTO-
PHX, [0 HallleMy MHEeHHIO, B YTOMTOBHOM 3aKOHOOaTeNbcTBe Kasaxcrana Moker
OnaronpuATHO NOBTUATE Ha PasBHTHe JAaHHOTO MHCTHTYTA.

AHamus 3apyBeXKHOTO ONHTA NO NpedyIpeXIeHH0 PelMTHBHOE Mpe-
CTYOHOCTH NOKasHEBaeT, uTo obllel TeHTeHIMe PasBUTHX CTpaH ABIAeTCA
TYMaHHM3alMg YTOTOBHOM IIOMHMTHKY, KOTOpad BedéT K IMOMCKY HOBHX Gomee
3ppeKTHBHEIX HeKapaTelbHHEX Mep BOMISACTBIA Ha MPeCTYITHUKOB. ANBTep-
HATHBOM TIOPeMHOMY 3AKITIOUEHUHIO CTATH Takife BMOE HakasaHWd Kak, ITpacdp,
OTCPpOYKa TIOPeMHOTO 3aKTIOUeHMA | Ipodalid, a Takke obIecTBeHHOe Mo-
PHLIaHKE 1 paxTMUHHE hOPMEL HAT30PA 38 OCYAKTeHHBIMIL.

Cpenu yKA3aHHHX BUIOB YTOMOBHO-TIPABOBOTO BOSTEHCTBHMA B HacTOd-
niee BpeMA B 3apy0eKHHX CTpaHax MIMPOKS PacnpocTpaHeH MHCTHTYT Mpo-
Garrui. JaHHHE MHCTMTYT ABIFeTCA OTHOM M3 dopM TOCTKpHMHMHATLHOTO
KOHTPOMA, paclpocTpaHeHHas BO MHOTHX TOCYIapCTRax Mupa. Ee npuMeHnsior
B CIIA, BenukoGpuranuu, lepmanmy, ®pannmm, Snonuy, Tlarsuu, Dero-
Hum. [TomokUTeTpHYIC OIeHKY MoNyTiIa JaHHaA YroMoBHO-IpaBoBad Mepa B
CrangapTHeiX MuHuManeHux [Mpasimax OOH, nocedineHHelx MepaM, He
CBA3AHHHM ¢ TIOPeMHHM 3aKTioueHueM (Tokmrickue Ilpasuna). B sToM moky-
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MeHTe collHanbHad IeHHOCTE npoBallii ol pefdenaercd TeM, YTO OHA MO3BONI-
eT obecnmeuMTh cBoecOpasHOe paBHOBeCHe MEXIY NpaBaMi OCYKIeHHHX U
HHTepecamu GesomacHocTH O0LIecTBa, Mpasoeoro nopAnka. Pesomomig Cose-
Ta OOH no 3KoHOMI9eCKHM M cCOMManbHBIM BonpocaM (1951 1) xapakTepmsy-
eT npoBaniio KAk "peXkuM MoMellleHHA Ha MCIIBITAHWe ONpefeleHHON YacTi
OCYKOeHHHX M PeKOMeHOyeT ee I7d IIMPOKOTO MCHOTh3OBaHUA B HallMOHa-
NBEHOW YTOMOBHOM KCTHIIMM ¢ PATHUHBIM I MTPABOBEIMIU CHCTEMAaMK [6, ¢. 148].

CyiHOCTE TpoGallMit 3aKIoUaeTcd B Nepelade JHMIA, COBEPIIMBIIETO
OpecTyIaeHMe, TIof HAZ30P cHelanM3MpOBRAHHOTO OpraHa — CIyKOH npoba-
UM, COSIMHEHHHI ¢ OKasaHMeM OCYKIeHHOMY HeoBxOMMMON COIMaTbHO-
HNCUXONOTHYIeCKOM M MpaBoBOW MOMOIIM. 2Ta <yAda B Bermmkobpurammu
BXOIMT B COCTAR OPraHOB BHYTPeHHMX del, B SINOHHM NOTKOHTPOTEHO MuHK-
cTepcTBy locrriu, B CLUA, TepMaHiy - noneenoMcTBeHHa CyIe0HOW BNacTH,
e HumepnaHmax ABngeTcd WOPUOMYECKHM CaMOCTOATENBHON CTPYKTYpon [7,
<. 118). B opranwmsariim ux padoTel B OTTETBHEX CTPaHaxX MMEIOTC] HOKOTOPHe
HeNPUHIMITHATbBHEE OTIMHA, CBAAHHHEe ¢ HAMMOHATBHEMK M HMCTOPHIeC-
KMMHM OCOOeHHOCTAMM PasBUTHA TocyIapCcTe M CHCTeM MPaBOoOXPAHUTENBHH X
OpPraHoB. YCIoBMA M NpaBoOTpaHIeHMs, HalaraeMble OCYKOeHHHX B Ipo-
Hecce nmpoBaliiy, BO Boex CTpaHaX B OCHOBHOM COBHAHAKIT IO CBOEMY cOlep-
JKaHMIO W Hall paBTeHHOCTH.

B menom Ong sapyBeXHBIX FOCYTAPCTB He XapaKTepHO OCYIIecTBIeHMe
HNOCTKPMMMHATBHOTO KOHTPOTA 3a THLAMH, MOMHOCTBK OTOMBIIMMHM HaKasa-
Hie B B THIIeHHA cBoBoTel. Takol KOoHTpoIb B popMe IoCTIeHUTeHI MAp-
HOTO Ham3opa MpedycMOTPeH YTOTOBHEM 3aKOHOTATENNbCTBOM JTMIIL HeKOTO-
pHX CTpaH, HanpuMep, AHrauu, lepManmi. PeiM NOCTIIeHUTEHIIMAPHOTO
HaT30pa MpaKTHYeCKH TOKIECTBeH PEKIMMY Ipodalliit M ero OCYILIecTRIeHHE
BO3MOKSHO Ha Te ke opranw. KpoMe Toro, B GOMBLIMHCTBR TOCYOapcTB AMA
PelMIMBHCTOR YCTAHOBIEHE! "MPOfIeHHHE" CPOKM TIOPeMHOTO 3aKTIUeHHS
MK TaK HasbiBaemoe "M peBeHTHEHOS" TEopeMHOe 3aKTIoueHIe, a TAKKe MMew-
TCA cHelHaTbHHe VUPeXTeHHA ¢ NomnycBoSOTMHHM peXHMOM, NpHiBaHHHeE
BHIIOMHATE PO/b CBOETO pofia HeHTPOB COIMATRHOM aTanTaiy OcBo00KIeH-
HEIX.

VHTepecHHM, Ha HAIL B3TTIAN, BUIOM OBIIeCTBEHHOTO KOHTPONA SABI4eT-
<A TAK HasbIBaeMOe NOMy3aKTioueH e, OHO NpelCcTasIaAeT coboi BOMOKHOCTD
OPOBOTHTE OCYKTeHHOMY YacTh THA BHe NeHUTeHIMAPHOTO YUpeXTeHHMd 114
paboTei, yaebn unu Ona ocymecTeneHma MoGoroe Jpyroro sUaa JeATeNnbHOC-
TH, CTIOCOBCTBYIOIIEH ero BO3BpallleHHMI0 K HOPMAaNBHOW KI3HI B ofllecTee,
Pemmterue ¢ NoMy3aKmOUeHMH M0 KOHTpoTeM OOIIeCTBeHHEX CTyAO ITPHHM-
MaeTcd B Xolde UCTIOTHeHUA HaKasaHWd IocTe HaOTKOeHHd 3a THYHOCTRIO B
TeueHHe Tpex MeCAlleE NMpebnBaHMA B NeHUTeHUHMaPHOM YYpeKIeHuu. 310
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pellieHe MOXeT OHTE OTMeHeHO B TIoB0T MOMEHT, el Takol Bl oBpallle-
HUA He JaeT XelaeMOro pesyabTaTa MIM OCYKOSHHHW HMCIOTNb3YyeT BpeM:,
HNPOBOIMMOe BHe YUpeKIeHMA B IpyTHX Helax.

Hapagy ¢ npofamuent yromosHOMy NpaBy COBPeMeHHHX 3apyOeKHHX
CTpaH U3BeCTHO Takke NOHATHe Mepbl BesomacHocTH. B ormiuue or Hakasa-
HuA, Mepa $e30MacHOCTH He NpecielyeT Hemel BosTadsHuA WM YCTpalleH A,
a HallpaBlleHa Ha ycTpaHeHie "ONacHOTO COCTOAHMA" NTMIA, COBePILMBIIErO
nuGO He COBepIIMBILIETO, HO MOIYLIETD COBEPIUMTE OBLIECTBEHHO ONacHOe
JeAHue.

Mpecnenyemas Mepori Ge30MacHOCTH HeTb MpeBeHIMH OocTHraeTod ibo
NOoCpencTBOM HeHTpaTH3aIiy, MMOC NoCpecTEOM pecolMan3aniti MHIHEH-
aa. TTpu npuMeHeHH I TOW TWTH MHOW MepH Be30acHOCTH KAKag-THO0 13 3THX
TeHAeHIuA npeobnagaeT. [IprMeHeHe MepH Ge30IacHOCTH He OTpaHHMYMBa-
eTcd TOUHO onpedeleHHHM CPOKOM, Kak IpiMeHeHe HaKasaHUA, DTo HO3B0-
nAeT M3MeHATh CPOK NPUMeHeHUA MepH 5e30MacHOCTH B CTOPOHY ero YMeHb-
HIeHHA WIH YBeMYeHHA ¢ Y9eTOM YCTaHOBTRHHOTO MaKCHMYMa B COOTBETCT-
BMI ¢ pasBMTHeM "OIacHOrO cocTodHMA" uHAMBMAA. K npumepy, B JaHuu
Mephl Ge30macHOCTH 3aKTRYATCA B IOMeIleHH THIa B padoTHRIF JoM Ha
HeollpeneleHHHNH CPoK, B AHITTMM Takad Mepa orpaHiYeHa TpeMdA rodaMi, B
ITammu ke cpok noMellleHis B Moqo0HHe JoMa He onpedeneH. Bo PpaHim,
HaIlpHMep, MOXeT OBITE YCTaHOBNEHa YIOMTOBHO-IIpaBoBad olleka Ao 10 et u
3aNpelleHMe NOABTATECA B ONMpedeneHHHX MecTax. DTOT 3alpeT IIMPOKO IpHMe-
Haercd 1 B CILIA,

BeimeneHHEe 0coBeHHOCTH HOCAT HauBoree OBLIMA XapaKTep M, pasyMe-
eTCsl, He UCUePNHBAKT BCeX NOSHTUBHHX 4epT, MPUCYIIMX NPaBoBoMY pery-
MHpoBaHMK TOCTKPMMMHANBHOTO KOHTPONA B 3apyOekHHX cTpaHax. Hanpu-
Mep, ONHT BHCTPaMBaHMA CHCTeMEl MpedyIpeAndeHHsa peliMdMEHON MpecTyI-
HOCTH MepaMH TOCTKPUMMHATLHOTO KOHTPOM, e HOPMATHBHOE, KPHMIMHO-
TOTI9ecKoe, MeTOMYLCKOe M OpraHM3alMOHHOe olecretdeHu? NMOKA3HEBAKT,
KakMe MacIITaBHble U CIOKHBIE 3aJA4H OPUXOTUTCA pelllaTh IpH OpTaHM3a-
nuy  PYHKIMOHMPOBaHMA CHCTeMBl. TpymosaTpaTH, 3aTpaTel JeHeAKHHX
cpencTs, MOOHIH3ALMA JOSPOBONEHEIX ITOMOLUIHHUKOB - BOT 4TO Tpebyercs,
HOMMMO HayIHOTO, METOTHMYECKOTO 1 Apyroro obecnedeHud. ONBIT MOKA3H-
BAeT, 4TO Ha TaKue yCHAKUA M 3aTPaThl MAYT GONBIIMHCTEG PasBHTHX CTPaH.
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H.B. KaMeHCBKMHA

HayKOBHH (HiBpoliTHHEK HAVKOBO-TOCTITHOL TabopaTopii
3 BMBYEHHA aKTyATRHIX npoﬁneM Kplﬂ\{i.Ha.,‘TbHOl"O
3aKOHOTABCTEA YKpa‘l‘Hﬂ Ta FIOTO 3aCTOCY BAHHS,
KaHTHMOAT IOPHIMYHIX HAYK

(HMyeancrus zocybapenbernoi yrubeperinent

Brympenricx dea imerie 2.A. HQudopenro, Vipauna)

HO IV TAHHZ PO KPUMIHATIBHY BIOTIOBIAAJIBHICTD
HOPUOUYHUX OCIE: MDKHAPOIOHO-TIPABOBUM HJOCBIL

Hu iCHYIOTE ChOTOOHI HiOCTaBM 3alpoBaKyBaTH KPUMIHATBHY BiOIOBI-
JATBHICTE IOpHIMYHKX ocil B Yipaini? Haykosi muckycii Hapkono meoro Ges-
HepeyHO aKTYaTbHOTO MUTAHHA TPWUBAKTE, He3BaKaloUM Ha OMHO3HAYHMMA
auicT ¢T. 18 KK VkpaiHu, o emsHae cy® eKTOM 3MTOUMHY THILe BisHuHy OCy-
JHY 0CoBy, AKa JocAria BiINOBJHOTO BIKY KpHMMIHaNMBHOI BiONOBAaABHOCTI.
"Onif y BOTOHE" HaNKOI MOTeMiKM IPO AOIUTBHICTE 3aKOHOTABIOTO 3aIlpoBa-
JKeHH] iHCTMTYTY KPMMiHATEHOI BiNMOBINanbHOCTI KPHOMYHIX ocib "min -
BAIOTE" | AMCKYCIAHI (YacoM HAaBiTh CIIpHI} MOMOXKeHHA 3aKOHY YKpalHu Big
11 uepsna 2009 p. "Tpo einnoBiDaneHiCTE WPUAMYHKX oCid 3a PYMHEHHI KO-
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pynuiiHux npaeonopyimeHs"! [1]. Ak ciymso saysaxye O.0. Kamkapos,
BCTAHOBIEHHA KPHMIHANMBHO! BIINOBIATBHOCTI IOPHAMIHKMX ocil — 1e cKiaf-
HUM Ta GaraToBeKTOPHUM IIpollec, AKHH MoTpelye B Mepllly Yepry NepeocMu-
CTeHHA ICHYIOUMX NPUMHLIKIIE KpUMiHaTbHOTO [TpaBa Ta KPHMIHaABHOI Biamo-
BiDanBHOCTI, a caMe - cy0'eKTHMBHOTO CTaBeHHd ¥ BUHY Ta iHOMBiOyalisallii
KpPMMIHATBPHOIO NOKapaHHA, & TaKoA BHMPOOIeHHA HOBMX IPUHLIMINE, LIO
GyOyTe BiINOBIZATH CYYAaCHMM BHMMOTAM 3aKOHOMABCTBA PO KPMMiHATEHY
BIOMOBIOANEHICTE [2, . 239].

3 ornAny Ha BUKIAOeHe, aKTyalbHUM i CBOCUaCHUM BUOAETHCA 36epHeH-
HA 0O MUKHAPOTHO-IIPaBOBOTO TOCBIOY B UaCTHMHI PerlaMeHTallil KpuMiHaTb-
HOI BiONMOBITANMPHOCTI IOpHIMHNX oCib (koprnopallifl). Adke CHpAMOBAaHIKTH
30BHILIHBOIOMITHUHOTO KYPCY Hallol OepikaBl Ha €BPONEHCEKY Ta €BpOaT/Ia-
HTHYHY IHTerpamii, HeoOxITHICTh NpuBedeHHA HallioHATBHOTC 3aKOHOTABCT-
BAa OO PiBHA CBITOBMX CTaHIAPTIB, TeMOKPATH3ALA CYCIITbHMX 1 MOMITHUHMX
BIDHOCHMH Ha BHYTPIIHBOMY Ta MiIKHApPOOHOMY PiBHAX — yci Ui oOcTaBMHM
BHMAaralTh Bl YKpalHCHKOTO 3aKOHOOABLA I NpaBO3acTOCOBYBadYa LIOHAW-
MeHLI PeTellBHO O3HaMOMUTHCE i3 CYYacHHMMU TeHIeHLIAMM PO3BUTEY MikHa-
POOHOl KpHMIHATBHO! FOCTHILIT.

MixHapooHOMY KpHMMiHaTbHOMY IIPaBY CbOTOIHI TAKOK BiTOMa UMMara
KIMBKICTh HOPM, IO 3aKpilTIoIOTE KPHMIHAABHY BiONOBIDanbHICTL KopIopa-
nif. Yrnepille MUTaHHY PO JOLINBHICTE 3allpOBATKEHHA IHCTUTYTY KpUMiHAa-
TbHOI BITNOBIDaNbHOCTI KOpHopalill ¥ HalioHaNbHI 3aKCHOJABCTEA Ta Mepc-
HeKTHBH MIKHAPOIHOTO CHiBPOOITHULITEA B KOHTeKCTi MOLIYKY LIAXIB yOo-
CKOHATTeHHs MexaHi3MiB IOpMIMYHOTO BILTMEY Ha OpraHizalii 8ymu posridaHy-
Ti nig gac poSorn I pyrore Konrpecy MixknaponoHoi acomianii KpHMiHaTBHOTO
npasa (M. Byxapect, PymyHif) Hanpukinoi 20-x pokis MMHYTIOro CTOMITTSL
Baxotiee sHaUeHHA AMA IMOOMIAHHA NpobiIeMu NPHMTATHeHHA OpraHizaLin 1o
KPHMMiHATBHOL BiOMNOBOanbHOCTI MaNM i pimleHHs MiXHapomHOTO BifCEKOBOrO
TpubyHany, AKmi nin yac HropHOepsekoro npouecy Hafl, HaIMCTCHKMMI 310~
YLHLAMIM BM3HAB, LLO lepXaBa Ta ii OpraHizallil MOXYTE BM3HABATHCE Cy0 ck-
TaMK MiKHapomHux 31ouuHiB. [Ticna sakinuennsa Hpyroi ceiToBoT BiHM Npo-
GreMy KpHUMIHATBEHOT BIIMOBIIANEHOCTI PHIMUHNX 0cif HeomHOpPasOBO cTa-
Balllt IpelMeToM AMCKYC Ha MDKHApOIOHUX HayKoBMX opyMax. CbOMMIA
Konrpec Opranizanii O6 egHanmx Hanin mono sanofiraHHA 3MOYMHHOCTI Ta
HOBOJKeHHH 3 NIPABOIIOPYILIHHMKAMHU {26 cepITHA - 6 BepecHd 1985 p., M. Minam,
ITania) pexomeHOyBaB JepskaBaM-UleHaM POSIIAHYTH MOAUIMBOCTI IPUTAT-

1 Is cTaTTa §¥7a DOTAHA IUIA y9acTi B KoHGrepeHnil B keiTHI 2010 poky. Ilicd meoro Ha-
IBAHMI 3AKOH, 4 TAKOK iHIN AHTHKOPYIIIIFHI 3aKOHM, TPHMAHATI ¥ ODAKeTi 3 HiM, OV CRaco-
BAHI i BTPATITH 0Ty 3 ciaeA 2011 poky (OpHM. per.).
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HeHHs 00 KPHMiHATBHO! BiIIOBITATEHOCTI He Muille ocil, [ki gidnu B iHTepe-
cax IHCTUTYLII, Kopropauil abo mionpHeMcTEa, a 1 JesNocepedHBO LIMX IOPH-
AuYHMX ocib HITaxoM pospoBieHHd i zanpoBalbKeHH KPHIMYHHX MeXaHis-
MiB IPeBeHTUBHOIO Ta KapaIbHOTO 3MICTY, CIPAMOBAHMX Ha HeNONyLIeHH:A
NPOTHIIPABHOL HiANTBHOCTI OpraHisalif. MiAHapOOHNMM HOPMAaTHUBHMM aKTOM,
AKMA YOOCKOHATHE NOHATTA Ta BIacTHBL eleMeHTH KpuMiHanbHOL BiONosina-
TMBHOCTI KOPHOpallill caMe Ha MUKHAPOTHO-TIPaBOBIA apeHi (i 4K posridaa-
€Thed BaraTbMa JOCTiTHMKAMK AK GasoBUA HOPMATHBHMA AKT 3 IBOTO ITMTaH-
HA) cTana PexoMenpania Komitery minicrpie Pagm €eponm sig 20 XOBTHA
1988 p. Ne (88) 18 mwiono piINoBiIaTLHOCTI MANPHEMCTE - OPHIHYHKX 0cib 3a
NpaBONOPYLIeHHA, BYMHeHI ITi Jac 3HifICHeHHA HMMHM TOCIOTAPChKOT TiATh-
HocTi [3]. ¥V cr. 3 PekoMeHOanil zasHa4eHo, M0 oco0NMBY yBary ol Opuing-
TH: MO-Ieplle, 3acTOCYBAHHI 3axodie KpuMiHaTeHO! BiONOOBITaMbHOCTI 10
MONPHEMCTBA ¥ Pasi, SKIIO LEOrO ABHO BMMATakTh ¢hrakTHuHi obcTaBMHM
NpaBONOPYLIeHHA, CTYNIHb BMHM MiANPUEMCTER, HACTIAKHM J/1A CYCIHineCcTEa i
HeobxiIHICTy NoNepemieHHA MpaBONOPYLIeHb ¥ MafOYTHEOMY, 1, MO-IpyTe,
3ACTOCY BaHHK allbTePHATHMBHIX BHOIE KPUIMYHO! BiOMOBITATEHOCTL, 30KpeMa
THX, AKI 3aCTOCOBYIOTBCA aIMIiHICTPaTHMBHMMK OpraHaMmu i nepeCyBanTh mig
CYOOBUM KOHTpOIeM, 00 KPHIMYHNX oCib, CTYHiHb CyCNiMbHOT LIKIMIHMBOCTI
MOpYLIeHb AKHMX He JOCATac 3MOYMHHOIO PiBHA

Konpenuia OOH npori xopynuii (HaGyna yiHHOCT 14 rpyoaa 2005 p.),
Ha BUKOHaHHA MONIOKeHb AKOI, Jopedn, OyIe yxpaneHo 3akoH Ykpainwu Big 11
yepsHa 2009 p. "TIpo BiINOBIDANBHICTE IOPHMIMYHKX 0Ci6 3a BYMHEHH] KOpYyII-
UifHUX IpaBoNopyileHs", nependavac y 4. 1 ¢T. 26 ("BinnoeigameHicTs 10pit-
JaHux ocit”), mo koxHa Hepkaba-yiacHHMK NpPHMAMAE Taki saxomy, Akl 3
ypaxyBaHHAM 1i MPaBOBMX HPHMHOMIE MOKYTb OyTi Heo®ximHUMU 174 3a-
NpoBaTKeHHA BIINOBIOANTPHOCTI IOPHOMIHIX Ol 3a yIacTh ¥ IMOUHHAX, BH-
3HAHMX TAKMMM BiONOBIIHO o HOpM Wici Koneennii. Y. 2. cr. 26 Konsenmii
Jani KOHKPeTH3YE, IO 3a CBOIM 3MICTOM BIATIOBIIAMBHICTD IOPHMIIYHIX ocib
Moke OyTH KpUMIHANBHOK), IMBINBHO-NPABOBOK ado anmMiHiCTpaTHBHOI.
Maroke iTeHTHMHI 3a 3MICTOM IOTMOKeHHA IIPC BUAY | MiACTaBH 3acTOCYBaHHA
zaxodiB WPUIHMYHO! BiONOBIIANTBHOCTI J0 OpraHizalif 3akpirieHi i y cr. 10
Kongenuii OOH nporu TpaHcHALiOHATEHO! OPraHi30BaHOI 3MOUYMHHOCTI (Ha-
Oyna umnnHocTi 29 sepecta 2003 p.). Ak Gaunmo, Ha CHOTON HILIHIA AeHb iCHyE
JOCTAaTHED PO3BMHYTA MiIKHAPOIHA HOPMATHBHA Baza, LIO OXOIUTIOE YMMATO
MOMOKeHy NepeBaKHO PeKOMeHTALIAMHOIO XapaKTepy A 3all pOBalKeHH:A
IHCTUTYTY KpMMiHATBHO! BiANOBIOATBHOCTI IOPHMOMYHMX Oci® ¥ HallioHabHi
NpaBOBl CUCTeMH.

IMokazoso, mo MogenbHMA KPHMMiHATEHMI KOTEKC OIIA Iepkas - yuac-
Hukie CHI, npwimaTuia MixnapnamenTcekole Acamtnecro CHI 17 notoro
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1996 p., He MICTUTb peKOMeHOAllilc NpO BEeOeHHSA TaKoi BiOIOBIIATBHOCTI
OmHak YMMaIo JOCTITHUKIB CXITAKTECA 00 OYMKH, IO ¥ HedalneKoMy Mam-
OyTHBOMY NWTAHHA NpO 3ANPOBALKeHHA KpHMMiHaNBHOI BiINOBIDAanbHOCTI
IOpUOMYHIX Ocif y HalioHaTbHI KpHMiHaNbBHI 3aKOHOTABCTEA MIOCTaHe 3HOBY-

OsHafOMIEHHA 3 BiIIIOBITHMM MiXHAPOIHO-NPABOBMM JLOCBIIOM CTIOHY-
Ka€ HaC BM3HATH, IO MOAIMBICTE BUSHAHHA HOPHOMTHOI ocobm Cyd'eKTOM
VOUMHY B YKpaiHi TeopeTHYHO icHye. ONHAK A IEOTO HENOCTATHEO JIMILE
BHecTH peldakiifHi sMiHu mo crpykrypu KK TMorpibro spoGuri HabaraTto
Gimpbite. [lo-mepiue, gaT 4iTKy BIONCOBIIE Ha Taki NUTaHHA "HnA vyoro Heol-
XiIHO 3alpOBAKYBATH KPHMMiHalBEHY BiINOBITANBHICT HOPHMOMUHMX OCiB?
SIKMM 9MHOM BiONOBITHI 3aKOHOOABYI HOBeMM CHPMATHMYThH HpPOTHIIl 3mo-
YHMHHOCT] ¥ Halllili Jepkabi?" Allke 3aKkoHOTABYe PO3IIMpPeHHd Kolla cyd eKTiB
KpHMMIiHATBHOT BITIIOBIIanbHOCTI OMHOYACHO NpH3BeIe 1 J0 POSIIMpPeHHA Mexk
KPHMIiHATBHO-NPABOBOI pernpecil ¥ pasi HaTeKHOTO, MepeKOHTHBOro ob1pyH-
TYBAHHA i1€l KpuMiHanbHOI BIINOBIDANBHOCTI KOMIIAHIN i3 HeMMHYYICTIO Mo-
CTaHe HeOOXITHICTh KOMITEKCHOTO, CHCTeMHOTO pefaryBaHHA IOJIOXKeHE pis-
HUX Taly3ell BiTYM3HIHOIO 3akoHOMaecTBa. Lle i pospobneHHA TeopeTHUHO!
Mofderi 3aranbHUX 3acay, KpHMiHAMBHO! BIINOBIAMPHOCTI OPHOMYHMX oci0 Ta
3a 9Ki KOHKPeTHO 3TOYHHI; i BHeCeHHS 3MiH J0 nonoxkeHb KoHeTuTyLii YVipa-
1, HopM KITK, anMiHicTpaTMBHOTO Ta iHIIMX Tady3el Ipapa; i, 3BMYariHO,
MOMTITIHYHA BONA Ta IATPHUMKa Takoro pedopMmysaHHd 3 OOKY CYCIINIECTBa.
Bpeturri-pernt, c1if mamM'STaTH i Ipo HeoOXiTHICTL 3anpoBaIKeHHA HOPUII-
HUX TAPAHTIA 3axXUCTY KOMIIAHIA Bl CBABIIIA OKpPeMIX YHMHOBHMKIB, Heza-
KOHHMX clpob saxonmeHHd GisHecy Ta Npodeis HemoBpocoBicHOT KOHKY peHLIi,
Mpo HeGesneKy 4oro NUIIYTh BITIM3HAHI JOCTITHMKN, aHATISYIOUH MTOMOXKeH-
Hg 3akoHy Ykpainn Bin 11 yepena 2009 p. "TIpo BiONOBIiDANEHICTE OPIILIMY-
HKX 0Ci0 32 BUMHEHHA KOPYNLIMHMX OpapolnopylleHy”. OTxke, 3allpoBaIKeH-
HA {HCTUTYTY KPHMiHATBHO! BiOIOBIDATBHOCTI WpPHUOMYHKMX ocid y HamioHa-
TbHe 3aKOHOTABCTBO B AKOTHOMY pasi He IOBMHHO CTaTH CIIOHTAHHMM i Hefo-
CTATHEO MPOIYMAHHM KPOKOM.

OcobnMBOCTI PO3BMTKY BIAcTHBHX IHCTMTYTY KpMMiHANbHO! BiONosiga-
TBHOCTI WpUOMIHKMX oci o3HAK y 3apyOLKHMX OPUCTIHMKILIAX, a TAKOXK YCBi-
JOMIIEeHHd Ti€l O5CTaBUHM, IO OCTaHHIM YacoM yee BiNbllle nepikas obupakTs
LINAX 3aKpilTeHHA DHOTC KpHMMIHA/IBHO-NPaBoBOTO IHCTUTYTY ¥ HallloHaTbHI
HpaBoBi CHCTEMM, MMMOBOTI CTIOHYKA€ HAC 3aMMCTUTHCE HAJL CTTOBaMM BiToMO-
ro KpuMiHanicta b. B. BomkeHKiHa npo Te, M0 TeHOeHILA pPOSBUTKY KpHMiHa-
NBHOTO NpaBa, BKIIKOYAKOYM MiXHapOOHe KpHUMiHATbHe MpaBo, € TAaKOw, LI
CKOPpillle 3a Bee POCIAICHKOMY 3aKOHOHABIIO paHO M Mi3HO J0BedeThCA HoBep-
HYTHCE 00 IpobreMi BiONOBIANEHOCTI KpHOMYHKX 0cib [4, ¢. 798]. Y nitomy
HOTUIAIYHM BHCTOBIeHMI BUeHMM IOTNAN Ha IepCleKTHBH PO3BUTKY IHCTH-
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TYTY KpMMiHaNBHOI BiIMOBIJANBHOCTI OPUOMIHKMX ocif, BBaXacMo, IO L4
ifea piBHOIC MipOIC 3aCTyTOBY€ Ha yBary i B IMaHi yIOCKOHANTeHHA KpUMiHa-
NEHOTO 3aKOHOIABCTEA YKPaiHH.
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(FOVEBIIO "Mopdofcrutt 2ocydapcmbennt

yrubepeumern wnennt HILOzapeda, Pocoun)

B.B. Kpticun

CTYIeHT
(TOVBIO "Mopdogerunt 2ocydapcmen vt
yrubepeumern wnennt HILOzapeda, Pocoun)

MPOLECCYATIBHOE NMPABO IMPOKYPOP A, PYKOBOAWTENA
CHEACTBEHHOI'O OPTAHA, HAYATIBHUKA NMMOAPA3INETEHM A
JO3HAHM, HAYANTBHUKA OPTAHA JO3HAHWA JABATE
VKA3SAHHMS CTIEMOBATEMHO, MOSHABATEMNIO

PechoprirposaHie pOOCHMACKOrO YIOMOBHO-IIPOIECCYANTBHOTO 3aKOHOIA-
TenbCTEa, peanmsoeaHHoe B 2007 1., o0yclIoBMIO CYILIeCTBeHHOe HM3MeHeHHe
xapakTepa M odbeMa IpoleccyanbHBIX TOTHOMOUMA MPOKYpopa TI0 Ham3opy
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3a MPOLECCYaTbHON TedTeTbHOCTRIO OPTaHOB MPelBapHTelbHOrO cledcTend. B
YacTHOCTH, 4acTh MOTHOMOTHI TPOKYpPOpa MO PYKCBOIOCTEY NpelBapHTeIb-
HBIM CTedcTBHeM (PYKOBOOCTBY IpOLRCCyalIbHON JeATenbHOCTHIO CledopaTe-
n3) mepelnna K pyKOBOIUTENTK CIeICTBeHHOIO oprata. Panee (10 ysMeHe M
B YIIK PP 2007 r.) DpoKypop He TOMBKO OCYILECTRIAN PYHKIMIO Ham3opa 3a
MpONecCyambHON JeATeNbHOCTHI0 OPTaHOB JO3HAHUA ¥ MpenBa-pHTelbHOTo
CTeTCTBHA, HC M PaKTHIeCKH PyKOBOTMT MPOIecCyanbHON JeATelbHOCThIO
JO3HaBaTeNs, CnefoBaTend. B HacTodlllee BpeMsa NpoKypop yTparua Gomb-
HIMHCTBO IPOLECCYATbHEX TOTHOMOUMEA, KOTOPLIE MTO3BONATH eMy OCYIIeCTE-
N9Th MpOleccyalbHOe PYKOBOACTEO IpedBapUTENBHBIM — PaccllelOBaHMeM.
Xora YIIK Pd tak u npemycMmarpiBaeT ¢GYHKIMIO MPOKYPOPa [0 OCYIIECTE-
TEHWIO M YTOMOBHOTO MPeCeNOBaHM M HaO30pa 3a OpOoLeccyaTbHOM dedTe-
TBHOCTBIO OPraHOB HO3HAHM 1 OpTaHOB NpelBapHTelbHOrO ClencTsid (1. 1
CT. 37), ODHaKO M3MeHWICA XapakTep M obbeM NOTHOMOYHI IIpoKypopa, 4o-
PMBL M METOTH OCYLIRCTBISHUA MPOKY POPCKOTO HAg3opa, BEHOY Uerc cuegyeT
KOHCTaTHPOBATE, YTO BOSMOMKHOCTH Pea/TH3aliH NPOKYPOpPOM PYHKIIMHI Hal-
30pa 30 MpOLeCcCYaTbHOM JeaTeTbHOCTRIO OPTaHOB MpelBapUTeTbHOTO pace-
NefOBAHMA CYITECTBEHHO OrpaHUeHH. [ToMTHOMOYHS NPOKypopa 1o Hansopy
3a MpoleccyamTbHOW JedTelbHOCTRIO OPTaHOB MPedBAPHTETEHOTO CTedCTBHA
VMEHEILIMITNCE, B TO JKe BpeMA MPOKypop coxpaHii Bomblion odbeM HOTHO-
MOUMIT [T0 HAO30PY 3a IMpOLecCYaTbHOM NedTellbHOCTBIO OPraHOB TO3HAHMA,
IMomHOMOUMA PYKOBOOHTENd CTEICTBEHHOTO OpraHa O KOHTPOTK 3a IIPoIec-
CYATBHOM JeATeNbHOCTHIO CIeloBaTend HaolopoT paciuMpuiicek. Pam Hamso-
PHEIX TIOMHOMOUM, PaHee MPUCYLIHX MPOKYpPOPY, CerogHa nepedattl pyKo-
BOTUTeNK CIeICTBeHHOro oprada. Habmonaerca sospacTanue ponM BedoMCcT-
BeHHOTO KOHTPOMIS, OCYIIeCTEIASMOTO PYKOBOIMTeNeM cledCTBeHHOTO opraHa
B OTHOLIeHHY CTegosaTens. Llensio gaHHOro pedropMupoBaHin, KaK oTMedae-
TCA B HAYKe, ABIASTCA MOBHIICHMe 3¢pdeKTHBHOCTH J0CyIeGHOTO IIPOH3BOIC-
TBA TI0 YTOMOBHHM JenaM.

M3MeHeHUA YTOTOBHO-TIPOLIECCYATbHOTO 3aKOHOJATENbCTBA, 3aKOHOTA-
TeNbCTBA O MPOKYPaType BH3BATM MHOTO 0BOCHOBAHHOM KPUTHKH KaK <O CTo-
POHBL YYeHHX, TaK ¥ <O CTOPOHH npasonprmenutene [1]. o Muenuno paga
YYeHBIX Janeko He Bee MPOoM3OIIeTIIMe 3aKOHOTATeNbHHe M3MeHeHHA Npo-
TPecCHMBHH M COITMATBHO ONpaBIaHHH, KpoMe TOro, OHM NPOTHBOPeUaT Mek-
JYHAPOTHHM CTaHTApTaM JeITe/IbHOCTH NPOKYPaTy P, TPHIAKIIMM 1M K-
UeBYK) POIb B YTOMOBHOM CYIOMPOM3IBONCTBe [2, . 38-41]. B cBA3M ¢ 3THUM BBIC-
Ka3blBAOTCA MPelIoKeHHS O BOCCTAHOBIEHMH MOMTHOMOYHA IPOKYpopa 1o
HAT30PY 3a 3aKOHHOCTRI) NpelBapUTENBHOTO pacclemopaHid B TOTHOM o0be-
Me.
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B To xe BpeMs, nomBeprad KPUTHKE OTIellbHEIE 3aKOHOIATENbHHE HOBel-
TH M0 paccMaTpUBagMOMy BOTPOCY, MCCTROOBATTHM OTMeUakT MVIOAKMTETE-
HYIO POfib pasleleHid CTedcTBHA W Hal30pa KAk IAra K HOBHIIeHHIO O0beKTH-
BHOCTHM MPOKYPOPCKore Hagsopa [3, ¢ 33-33]. Tak, I'opopros H. oTMewaer, uto
paHee TPOKYPOP, OCYILIECTEIAA OTHOBPEMEeHHO M PYKOBOMCTBO CTEICTBHEM M
HaT30p 32 HMM, MpebARIA NPeTeH3HH K CIeIoBaTemo, (PakTiIecKH Npedbsie-
HAT MPeTeH3MM K caMoMy cefe, KaK PyKOBOOUTEN ClelcTsud. Korma ke B
2007 1. Ham3OP M CTIEACTBHE pazTeni, KOMMIecTBO MPeTeH3Mi K CTeToBaTeNIo €O
CTOPOHBE MPOKYPOPOE BOpocto. [TpokypopH NepecTany 3aKpHBATh IMasa Ha
HaPyLIeHMA, KOTOpHe, Be3yoBHO, W PaHbLIe MMeNTl MecTo [4, ¢ 31-33].

IogpepraeTca KpWTHMEe M pacliMpeHue NOTHOMOUMI PyKOBOOMTENA
CelcTBeHHOTO OpraHa W HadanbHUKA MogpasdeneHud NOSHAHUA B OTHOIIe-
HUM COOTBRTCTBEHHO CledoBaTens, JO3HABATeA. YUeHbe OTMRUAloT, ITC KOH-
TpONE PYKOBOOUTENH CIEICTBeHHOTO OpraHa | HaudalbHUKa MOOpasaeneHis
JO3HAHMA OCTASTCA BHYTPHBETOMCTEOHHHM, MTO3TOMY, 3alllMIIAA BeNOMCTBEH-
Hble MHTepecH, YKasaHHBe JOKHOCTHRIR THITa MOTYT CKPHBaTh HapyLleHHA
[5, ¢ 9-13].

Ecrmi obpaTHTheA K OpHMepy TocydapcTB NOCTCOBRTCROTO IPOCTPaH CTRa,
YTOTOBHOE CYTONPOU3BOACTEC KOTOPHX HCTOPHUECKH GOpPMUpPOBATOCE H Pas-
BH-BA/IOCh @MHOOOPasHO, TO TaM B DONBLITMHCTEe CIy4aek COXpaHWIach PyH-
KIMA OpoKypopa MO MpoleccyalbHOMY pPYKOBOOCTBY MNpedBapHTeTbHEM
cneacTeremM. Ho u B aTux rocymapeTeax Bee GOMBLIE CTOPOHHMKOB TOUKH 3pe-
HUA 9TO OCYILECTEIEHME IIPOKY POPOM OTHOBPeMeHHO (hYHKITMA I IIPOIeccy-
albHOIO PYKOBONCTBa MpelBapHUTeTbHHM paccleloBaHMeM, I HaOsopa 3a HHMM
HapyIllaeT NPHHIIHMI CIep/keK M TPOTHBOBeCOB B YTOMOBHOM NpecienoBaHui,
IMe OPOKYpop JOLKeH BHCTYIATE, MpeXde BOero, KAK FapaHT 3aKOHHOCTH
JAINTMTH KOHCTMTYIMOHHH X ITPaB M cBo00 yIacTHUKOE. VB CBASM ¢ 3TUM BCe
Yallle BEICKA3HBAeTCd MHeHIMe O HeoOXOMMMOCTH OCBOOOIHMTE OpTraHbl IPOKY-
PaTypH OT BHMIIMTHeHHMA PYHKIMFA TPOLeccyanbHOTO PYKOBOICTES TpedBapi-
TelBHHM paccienoBaHueM [6, ¢ 9].

YronosHo-poreccyanbHoe 3aKOHOTATeNhCTEY YKpauHH IpedycMaTpi-
BaeT OOHOBPEMEHHO M HaI3op IPOKYPOpa 3a MPOIeccyalbHON JeATelBHO-
THK) CIEIOBATENE M OPTaHOB TOSHAHWMS M BEJOMCTBEHHBIF MPOIRCCYaNTbHBIA
KOHTPOMb HavanbHHMKa CIedCTBeHHOTO OTHeNa 3a MpoLeccyanbHOM JeaTelb-
HOCTBIO creqoraTens. [Tpokypop ocylllecTBIgeT HaOsop 3a coOMoTeHMeM 3a-
KOHOB OpTaHaM¥ JO3HAaHMA M JocydeOHOTC CefcTBI, a TAKKe OCYIIeCTBIAST
YronoeHoe IpeciefoeaHue. OcoBeHHOCTRIO MPONeccyanbHOTO TOTOXKeHHS
MpOKypopa B xode JO3HAHMA 1 A0CyAe5HOTO CledCcTRIA ABTASTCA TC, YTO Mpo-
KYPOPCKUA HAI30p BKTIOYaeT B ceBd IIpaBo pelllaThk Boe NpolleccyalbHHe BO-
MpPOCH, BOSHUKAaIOLIMEe Ha 3TOW CTagMy MpoLeccd, 3a MCKTIoUeHHeM Tex BOl-
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POCOB, pellleHHe KOTOPBIX OTHOCHTCA K MCKITIOUHTETBHOM KOMITETEHIMM CyIa.
Ipokypop npH OCyIIecTBIeHMM Ha30pa NpoBepAeT KaK OeATelNbHOCTh Crie-
JoBaTelel M THI, TPOU3BONALIMX NOSHAHMe, TaK M JTHL, PYKOBOOAIIMX MM
(T.e. HaYanbHMKA CIeOCTBEHHOTO OTOeNa, HavalbHUKA OpraHa JO3HAHMA).
[Mpokypop BIpaBe y4acTBOBaTE B IPOMIBONCTBE OOSHAHMA M OOCYIe(HOTO
CTEACTBHA U B HeOOXOIMMHEX CTYYaAX THMYHO NPOM3BOIHTE OTHeNbHHe Crec-
TBeHHHe JefCTBHS WK paccienoBaHie B MOTHOM ofbeMe mo moboMy meny.
Ha HayaneHMKa CTeICTBeHHOTO OTOENa 3aKOH BodtaraeT ob43aHHOCTE O Op-
raHMzaluK 1M pYKOBOOCTBY paloTol ClemoBaTeel. BenoMCTBeHHHIT NPOLec-
CYaTbHEI KOHTPONE HaUalbHHEA CHeOCTBEHHOrO OTHela TOMONHAET, HO He
MOIMeHAeT IMPO-Ky POPCKUTI Hamzaop [7].

B yronosHo-npolleccyalbHOM HaykKe HpoleccyalbHOS IIPaBoO MPOKY popa
JaBaTh YKA3aHUA CIe0oBaTeNio, NOSHABATEND, BCerla pacCMaTpUBaTOCh Kak
BOSMOKHOCTE  PYKOBOIUTE MPOLECCYallbHOM JIeATellEHOCTBIO  CTeloBaTers,
nosHasaTend. VM ceromua MH npoaokaeM HabIoOaTh TaHHOS NMPaBo MMeHHO
¥ Tex YYaCcTHHMKOB POCCHFCKOTO YIOMOBHOTO CYOONPOU3BOOCTBA, KOTOPHE
OCYLIECTRILKT PYKOBOICTBO IPOLIECCYATEHOM NedTelIbHOCTEI CTedoBaTells,
JOSHaBaTeNd: NPOKYPOp PaKTHYeCKH COXPAHMI BOSMOKHOCTR OCYLISCTBIIATD
PYKOBOICTBO ITPOIECCYANBHOW IeATelbHOCTRIO TO3HaBaTelnd (M HMMeeT Mpo-
HeccyanbHOe IIPABo JABaThk YKA3aHMA OO3HABATeNIo); PYKOBOOMTENb CencT-
BEHHOTO OpTaHa OCYIIECTBIAeT PYKOBOICTBO MPOLECCYaTbHOM MeATelBHO -
TBIO CNeIOBATeNA (1M MMeeT NpOlecCyanbHOR IPaBo NaBaTk YKa3aHUA CleqoBa-
TMO); HAYATEHMK NOOpasleTeHia NO3HaHHd, HadaTbHHMK OpTraHa JO3HAHMA —
PYKOBOICTBO MPOLEccyalbHON TeATelBHOCTER NO3HABATed (U MMEeKT mpo-
HeccyanbHOe NPaBo JaBaTk YKa3aH A TO3HABATEI0).

B cooreercreum ¢ YK YVkpanHH npaeo JaeaTe YKasaHHA MMEKT IPOKY-
POp M HaualbHUMK CIeICTBEHHOTO OTIena, NP 3TOM, YKasaHuA MpoKypopa
olbsA3aTenbHH 1711 OPTaHOB J03HAHWA, CleqoBaTensd, HadalbHMKa CIeNCTBeH-
HOTO OTIeNa, 8 yKasaHuA HavaTbHMKa CTeICTBeHHOTO OTHeNna — 0JIA Cedosa-
Tend (cT.cT. 114, 114.1 VTIK Ykpaunu). CnegosaTtene, B CBOK ouepenb, BIIpaBe
o pacciefyeMHM UM deflaM TaBaTh YKazaHMA (a Takke NOPYUYeHMd) OpraHaM
JOSHAHUA O IMIPOU3IBONCTEE PO3HCKHBIX 1 CTelCTBeHHBIX OeACTBH A

VIIK P& He comep&uT onpeneneHie NOHATHA "yKasaHmA" (HM MpHUMe-
HUTEILHO K YKas3aHUAM NPOKYPOPa, HM PYKOBOIMTENS CIeNCTBeHHOTO OpTa-
Ha, HM HAYaTbHUKA MOOpasieneHis J03HaHUA, HU HavalbHMKa OpraHa go03-
HAHM:A), HY ¢ NOMOLIBIO JedpUMHUIIMI, HHM MHBHM IYTeM YTOMOBHO-IIPOIECCy-
anbBHBIA 3aKOH He ONpedeli] SHaueHMe TAHHOTO MOHATHMA, @ 3a4acTyK) TOT
MM MHOW TepPMHH MCIONB3YeTCA B 3aKoHe (B JaHHOM ciy4ae B YIIK PJ) He B
oBureynoTpeBuTeNEHOM CMHCTE, 8 B MHOM, CIIENHMAIEHOM, KOTOPBIA HOAXODHUT
TOMBKO T4 TOH T HHOM OTpacTi [IPaea.
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B poccHTCKOM YTOMOBHOM CYTOIPOM3BOICTES TEPMIH "yKasaHMe" yIIOT-
pebnAeTca cpasy B HeCKOMbKUX 3HAUeHMAX, B KaKIOM Clydae TOUHO meperda-
Bag CMHT W codepikKaHKe TOTO WIH MHOTO YTOI0BHO-TIPOIeccyanbHOTO deficT-
BHA WTH pellieHHs.

Bo-nepeblx, yKazaHHe - 3TO BIJL BeTOMCTBEHHOIO HOPMATHMBHO-TIPABOBO-
ro aKTa MpoKypaTypH (B T.4., CnedcTBeHHOTO KOMMTeTa IpH NpoKypaType
Py, To ecTe dropMa BHpakeHMA HOPM Npaea. YkasaHMe ABIIeTCI OTHUM W3
BHIOR BeTOMCTBeHHH X HOPMATHBHO-TIPABOBEIX 4KTOB MPOKYPATYPH Hapany ¢
MPUKA3OM, pacriopAKeHHeM, DOToKeHHeM, MHCTPYKIHEH, ITO COOTBRTCTBYET
COIeKaHMIO TepPMMHa "yKasaHUe", KpoMe TOTO, B KauecTBe CHHOHMMOB CTIOBA
"yKazaHMe" MCIIOTB3YIOTCA CnoBo "HMHCTpy K" (8, c. 557

Bo-BTopbIX, YKazaHUd - 3T0 CHOCO0 OCYIIecTBIEHMA PYKOBOTCTBA, Ha-
MpUMep, BHIIeCTOAIIMMI IPOKY POPaMH IO OTHOIIRHME K HIAKSCTOALM.

B-TpeThlx, YKasaHMe - 3TO afPpecOBAHHOE AOIKHOCTHRIM JTHIIAM, OCYLIe-
CTEAAKCLIMM IPOHM3BOACTEC MO YTOMOBHOMY Aeny (cyabe, IPoKypopy, cneno-
BaTeNio U Jp.) TpeGoBaHWe NPHBECTH TY WM MHYIC MHOPMalMK, JOBOTHL
MOTHUEEI IPH IPHMHATHI MPOLleccyanbHBIX pellleHui. PellleHue cyaa Kaccalli-
OHHOFI, HAJ3OPHOM WHCTAHIIMHM MOKeT BKTIOUAaTh YKasaHMA, KOTOpHe obdsa-
TeNEHH 714 UCTIONTHEeHUA P HOBOM PaccMOTPeHMH YTONOBHOIO Aefla, Mpi
MOBTOPHOM PAcCMOTPeHMM YTOTOBHOTO Jefa CYOOM HIKeCTOSINEH MHCTaH-
. Takoe MCNONE30BaHME TepMMHa "yKasaHie", Takke COOTBETCTBYET ero
BHYTpPeHHeMY COOepAaHMIo, KpoMe TOro, CfoBo "yKazaHMe" MMeeT Clemyio-
IIMA CMHCT OKASEIBATh, ATk YEMIETE, TOMTKOBATh, 0ObACHATE [9, ¢ 480-481].

B-ueTBepTHX, YKasaHMe - 3T0 POPMa peaTisalldi TOTHOMOYHA IIPOKY-
popa. pYKOBOOWTENA CMedCTBeHHOrC OpraHa, HavaTbHMKa MoTpasieneHHs
MO3HaHUA, HAYATbHMEA OpraHa 0osHaHusA. B 3ToM cydae TepMuH "yKasaHMe"
uMeeT CISTYIOLIMI CMBICT: HacTaBneHMe, pasbAcHeHMe, yKasHEBawllee Kak
OevicteoBaTe [10, ¢ 719]; moKasHBaTk, JaTk YBUOETE; TOMKOBAThE, OOBACHATE,
HaCTaBIATE, YUUTE; TPUKA3HBATh, BeMeTh, NOBIeBaTh, MPUKA3HBaTh, TIPeITi-
CBIBaTE; OBpallaTe BHMMaHIe [9, . 480-481]. ykasaTk Ha 4TO-HMOYOE (HaIlPi-
Mep, yKasaTh Ha OIIMOKY), JaTh y3HaTh, MOKa3aTh, Ha3BaTh O/ CBedeHMs;
VCTAHOBUTE (HAIIpMMeE], VKazaTh kak BecTi paBory) [10, ¢ 720]. VkazaHue -
3TO NpealnucaHue.

IMocneqsuft 13 NpuBedeHHBIX BAPUAHTOB NPUMeHeHUA TepMitHa "yKaza-
Hie" MBI HCIONB3YeM A4 0B03HaueHMs MOHATHA "yKazaHUA NpOKypopa, py-
KOBOOMTeNA CMedcTBeHHOTO OpraHa, HadanbHHMEA MOTpasdeneHuA TO3HAHMA,
HavanbHHEKa OpraHa mosHaHug" Takum ofpasoM, MOXHO OaTek Cledyiolllee
onpedeneHMe: YKasaHMA NPOKypopa, PyKOBOOMTEN CTedCTBeHHOrC OpraHa,
HavanbHUEA DO pazieleHis TO3HaHNd, HaYaTbHHMKa OpraHa T0sHAHUA - 310
cropma peamusaLMi MOMTHOMOTMIT MPOKYPOPa, PYKOBOOUTENS CTeICTBeHHOTO
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OpraHa, HadyalbHWKa NOApasierneHid OO3HaHM, HAYATbHMKa OpraHa J03Ha-
HUA B BUOR BIACTHOIO MpeAlUCcaHMA O TPOU3BOICTBe (THOO NpeKpalleHnH)
MpoleccyanbHEIX OefCTBHA, alpecOBAaHHOTO TO3HABATENK), CTed0BATET.

[MonHoMOYHe MPOKYpPopa, PYKOBOOUTENA CeACTEeHHOTC OpraHa JaBaTh
VEasaHMA CIe0BaTeNI0, PACCMATPHBAETOI B YTONOBHO-NPOLECCYaNBHON HayKe
KaK ABIeHMe, OrpaHMIHBaKoIIee MPOLRCCYaTbHYIO CAaMOCTOATeNBHOCTE Clefo-
Batend. [TponeccyanbHasd caMOCTOATETEHOCTE CIe0BATENd ONpeendeTca Kak
MPaBo CaMOCTOATENEHO HANPABIATE PacciefoBaHie (IPMHMMATE pellleHus,
HMpPOM3BOOHMTE NPONecCyaTbHbe JefICTEHA ...) M COOTBRTCTBEHHO HeCTH 3a 3TO
OTBETCTBEHHOCTD, DTO BOSMOKHOCTE CTedoBATeNsd OCYIIECTEIATE IpelocTaB-
TeHHHe eMy 3aKOHOM IOTHOMOUHA M0 COOCTBEHHOMY YCMOTPEHMIC 1 HeCTH 34
3TO OTBETCTBEHHOCTh, YKasaHMA Ke O0A3BIBAIOT CIemopaTeld OCYIIECTBIATE
MpedBapHTeIbHOR pacciedoBaHie TaKMM 00pasoM, KaK 3TO CIMTaeT Heohxo-
JUMBIM COOTBETCTBEHHO, MPOKYPOP, PYKOBOIMTENE CTIEICTBEHHOTO OpraHa a
He KaK CYMTaeT BO3MOKHHM C1enoBaTent. Hia oTcranBaHA NpaBa NpoHeccy-
aTbHON CAMOCTOATENBHOCTH, 3AKOH MPedoCcTaBui CleToBaTeNio BOSMOAKHOCTD
He COrMallaThECA ¢ YKazaHUIMU, O0Xalyd Mx B YCTAaHOBTEHHOM ITOPATIKe, P
ITOM He NPHOCTAHABTHBASTCA MCOONHeHHMe ykasaHmi. [lpu obGxanosanuu
MCIIOMHeHMe YKasaHUH MPHOCTAHABTMBASTCA THIIE B MCKITIOUMTeIBHHX Cy-
Yasgx, KOIma yKa3saHHA KacakTcd KTIOUeBHX BOIIPOCOB PaccieqoBatmsa MpecTy-
MINEeHU T, CBAZAHHBIX ¢ TPHMHATHeM Hanbomee BaKHEX, MMEIOLIMX OPHHLIMITH-
anbHOe 3HaUSHMe O YTOMOBHOIO Adena perle iy, Ie KOTOPHM IO3ULIMA Cre-
JOBaTelld CUMTaeTCd OCHOBOTIOAraloLIe .

YKasaHMA OPOKYpPOpa, PYKOBOOMTENd CMedCTBEHHOTO OpraHa, Havallb-
HUKa TIodpasOeTeHuA A03HAHMA, HadanbHMKA OpraHa AosHaHWA ABMATCA
OIHMM W3 BUIOB NpOLeccYaTbHHX PelleHHH, MPHHUMACMHX YKa3aHHBIMM
JOMKHOCTHHMHM THIAMF, OCYILIeCTEIAIIIMMHM TPOU3BOICTES MO YTOTOBHOMY
HOeny. BHeINIHMM BhIpakeHMeM YKazaHWI ABTACTCA MPOLeccyanbHEIA TOKY-
MeHT. OpHaxo VIIK P® He mpegycMaTpuBaeT TpeGoBaHMI K COOeprKaHHMIO,
CTPYKTYpe YKa3saHWM, TIO3TOMY B MPaBONPHMMeHHMTeTbHOM NPAKTHEE OTCYTCT-
BYeT eqMHCODPasHHT NOIXO K COCTABTeHHIO YKa3aHMil Kak MpolleccyaTbHO-
rO DOKYMEHTA, YTO CEMOETeTbCTBYET O TOM, YTO MPAaBON pHMeHUTENH (TTPOKY-
Pop, PYKOBOIUTENb ¢MeNcTBeHHOTO OPraHa, HAYATLHMK HodpasleneHid qo3-
HaHMA, Haua/IbHMK OpraHa JO3HAHUA) He 4eTKC NpedCcTasTalT cebe CyTh, co-
HOepskaHMe, 3a0adll | 3HaUeHMe YEA3aHWI. YKazaHUA 9BIAIOTCA CaMOCTOATe-
THHHM MPOLeCcCYaTbHHM JOKYM@HTOM MW MOTYT ABTATHCA YaCThIO KaKOTO-TO
MHOTO IpolleccyalbHOTO JOKYMeHTa (HallpiMep, MOCTAHORTeHMA TPoKypopa
0 BO3BpAIIeHHHM YIOMOBHOTO Aena JosHaBaTele ITH CMedosaTenio). Mu cum-
TaeM, YTO YKA3aHKA I10 CBOef MPpolleccyalbHON IPUPOIe TOLKHE PaccMaTpH-
BaTBCA KakK MOCTaHOBMeHue. B cooreetcTEim ¢ m. 25 cr. 5 YIIK PP nog mocra-
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HOBMIeHHeM MOHMMaeTca: "MioBoe pellleHife, 3a MCKIKUeHHMeM NOPUTOBOPa,
BHHeCeHHOe CyIbefl eTMHOMIMIHO; PellleHue, BHHeceHHoe MPe3sHIUyMOM Cyaa
OpH HepecMOTPe COOTBETCTBYIOMIETO cyOeBHOTO pellleHMd, BCTYIMEIIETO B
3AKOHHYIO CHIY; pellleHMe NPOKYPopa, PYKOBOTHTENA Clel-CTBeHHOTO Opra-
Ha, CTeJOBaTeNd, JO3HABATENs, BHHeCeHHOe NP IMPOM3BOICTEe IpedBapuTe-
ABHOTO paccIedoBaHUA, 3a UCKTIOUeHMeM COOBHMHMTeTHOTO 3aKTIOUeHMA U
OBBHHMTENEHOTO akTa". ONHAKO B HACTOMAILIeE BPeMA BeTOMCTBEHHHE HOPMA-
THMBHBIE aKTH MPOIOLKAKT IPOBOIHTE YeTKOe pasielleHHe MeKIY MOCTAHOB-
neHueM U yKasaHueM. Tak, B npukase CrnedcTBeHHOTO KOMMTeTa NpH MPOKy-
patype PP or 07.09.2007 r. Ne 5 "0 Mepax Mo opraHM3allMK OPoleccyanbHOTO
KOHTpONA" OpH Nepeducie My NPpoleccyanbHEIX M CIykKeOHHX JOKYM@HTOR,
KOTIHIM KOTOPBIX JOMAKHH COTepKaAThC B KOHTPOTBHOM HPOM3BOACTRE, TAK
OpPUBOAMTCA: "MIOCTAHOBNEHMA M YKa3aHUA PYKOBOTUTENA CIedCTEeHHOTC Op-
raHa".

Mo Hallemy MHeHMIO, YKasaHWd, OyOy4u IpolleccyalbHbIM pellleHHeM
(MpoKypopa, PYKOBOOMTENd cledcTBeHHOTO OpraHa, HadanbHMEA NONpasie-
NeHuA IO3HaHMA, HadallbHIKa OpraHa JO3HAHMA) NO/DKHH BhIPAKATECA B I10-
CTAaHOB/IEeHUM YKA3aHHHX ACTKHOCTHEX full,. ITpasonprMeHuTeTbHAA Opak-
THKa CKIATHBATCA TAKMM 0OPasoM, UTO YKasaHMA OpopMIAIRTCA caMOCTodA-
TeMbHHM MPoleccyanbHHM JOKYMeHTOM (3a pedkMM MCKTIOUeHHeM, KOTda
ABTAITCA JacThi0 APYIOTe NpolleccyanbHOTC OOKYMeHTa), KOTOPHIF Tak |
nMeHyeTca "ykasaHuAa". [lpu 3ToM yKasaHMA HM3BOIATCA J0 KaKOro-To §op-
MAaTTEHOT'O MOKYMEeHTa, YTO NPHHICKaeT WX BaXKHOe MPOLecCcyaTbHOS SHAYCHME,
[MpoueccyaneHad OpUpOda YEasaHMA CBMOETENbCTBYET © HeoGXOmMMOCTH
OpUOATe MM CTATyC NOCTAHOBMeHUA. Tak, yKazaHM4 cOfepKaT BIACTHHe
HpedIcaHKs, alpecoBaHHbIE JO3HABATENK), CIeHOBATENK), MMEeIOLIMe I HIX
oBg3aTeTbHOe 3HaYeHMe. BIMgHMe YKasaHMI Ha XOf, MPelpapHTeTBHOTO pace-
NeTOBAHUA 0 YTOMOBHOMY Oy CTOMb BelMKQ, UTO MOKET Jake U3MeHMTh
eTe MOIHOCTBIO MM B JacTH (M3MeHeHMe obbema OOBMHEHWMA, M3MeHeHMe
KBATHHKALMH IPeCcTYITIeHN:, NpeKpalleHue YIOMOBHOTO Jdena U T.0.). YKa-
3aHMA B HeKOTOPHIX Cydasgx ABMAIOTCA JacThie MOCTAHOBTeHMA (HanmpHMep,
MOCTAHOBNeHMA O BO3BPALIeHMI YIOTOBHOTC Jena), 4To Takoke CBMIEeTeThCT-
BYET O IPolleccyanbHOM MPHpoTe YKasaHUI KaK IOCTAHORTEH MY,

K nocTaHORTEHHIO, B COOTBETCTBHM ¢ IPHMHLIMIIOM 3aKOHHOCTH, MPelbd-
BIAIOTCA TpeboBaHMA 3aKOHHOCTH, O00CHOBAHHOCTH, MOTHBHPOBaHHOCTH (4. 4
cr. 7 ¥ITIK Pd). Ho ykaszaHug, MMed HeollpedeleHHHT NpOLeccyalbHHI CTa-
Tyc W He ByOyuM 9eTko OTHeceHB K MTOCTAHOBRTeHMIO, NoTyUaeTed kak BH He
JOMKHE COOTBETCTBOBATE TPeOOBaHMAM 3aKOHHOCTH, ODOCHOBAHHOCTH, MOTH-
BHpOBaHHOCTH. TakuM o0pasoM, HeolpedeneHHOCTh NpolleccyanbHOM npu-
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HaOnexXHOCTH _YKaBaHIrII-_’I,- HH3BeOeHHe HX OO L'l_‘OpMaJ'IbHOI"O HOKYMeHTA, He
COOTBETCTEYET IIPHHIOMINY 3AKOHHOCTH, T K. MMO3B0AET TAaKOMY BaAHOMY HPO-
HecCyalbHOMY pellleHHME) KAk YEaSaHMA, He MOOIadaTek MO0 Tpe603am1e 3a-
KOHHOCTYH, OBGOCHOBAHHOCTH M MOTHEHPOBAHHOCTH. B maHHOM CIydae MH,
Nnomarad, 4T ¥Ka3aHMEd TOTEHBL BRI PAKATRCA B IIOCTAaHOBTeHHH, Takke CIHTa-
€M, ITO ¥EasaHMA JOTHHH COOTBEeTCTEOBATE Tpl?ﬁOBaHHIO 3aKOHHOCTH, 000C-
HOBAHHOCTH WM MOTHEBHPOBAHHOCTH.
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E.B. [lonagenko
OOLEHT Kadpenphl YTOTOBHOTO IIPaBa, KAHTHIAT KOPHIMIECKHX HayK
{ Boaozodcruit socydapombennvitt nedazozuveckit ynifepcimen, Foccial

HOBEHAJ/TbHAA KOCTULIMSE: 3APYEEXKHDBIM OIBIT
M NMPOBNEMBI CTAHOBJIEHWA B POCCHH

IOBeHanbHas roCcTHIMA NpencTander cobori ocobyro dopMmy pealifsa-
nuu CymgebHON BIacTH, BHPaXeHHYK B JeATeThHOCTH MO OCYLIZCTBIeHUIO
NpaBocyauA B OTHOLISH MM HecOBepIIIe HHOMETHHX.

dyHpamMeHTOM 114 pasBUTHA KBEHATEHON KCTHLHHM 4BUIOCE OCO3HAHI e
HeoBXomMMOCTH co3TaHmd ocoBhIX YVUpeXTeHUH A7 BOCHMTAHUA HecoBep-
LIeHHOTeTHHUX BecIpH30pHMKOB M NpaBOoHapyIUWTelel. Tak, Halpumep, B
Poccmu B 1864 r. OOimecTeo pacnpocTpaHeHA MOMesHBIX KHHT OTKPEIIO IPH-
10T A7 ManbIUKOE, "IPUroBopeHHBX mo cyay". Moes o HeoOxomuMoCTH CIle-
HHATBHOW 3aIMTH pefeHka B xome CyI0NpoM3BOOCTEa B Poccii Halllna ceomo
peanusallMK THUIIL B Hadale XX BeKa: Cy[ OTA HeCOBepIIeHHOMETHHMX OblT
costaH 22 aneapa 1910 r. 8 CaHkT-Tletepbypre. [NosnHee nonoGHHe CyOn OH-
M cO3OaHH B APYIMx KpynHHx ropogax Pocann B Mockee, Xaprkose, Kiese,
Onecce, Caparoee, ToMmcke, Pure. K koMITeTeHIMIt IOBeHANTBHBIX CYL0B BELTH
OTHeceHH: Bce Jefla O NpecTyITeHMIX HecoBeplIleHHOTeTHHX; Tefla O MpecTy-
MMeHUAX B3POCTRIX, B KOTOPHX HecOBepIIeHHONETHIE BHICTYNANTH B KadecTBe
MOTepPIeBlIMx; CyaeBHBIN Ha30p 3a UCIPAaBUTETEHHMH YUpPeXTeHUAMM 114
HecOBe PILIeHHOTeTHUX NpapoHapylIMTener. HJaHHwe OopraHel GHUTHM THKBH-
AupoBaHH B 1918 1. u gena HecoBepLIeHHOMeTHIX ObITH OTHeCeHH K BeTeHHIo
"KOMMCCHI O HecopepIlIeHHOMeTHHX" . C 3Toro nepucda oBeHanbHaA FOCTHIHA
B Poccun He BOCCTaHaBIMBANach M B HACTOALIee BpeMA He CyllecTeyeT. OoHa-
KO B POCCHICKOM 3aKOHOOATeNMbCTBE COXPAHMTHMCh OTASTbHBIE MPUHIIUITH
0BeHATHHO IOCTHITUL

Onupanck Ha 3apyBeHBIA OIMBIT MOXHO YTBEPKIATE, YTO CHCTEMa KOBe-
HATEHOM KCTHIMM COCTOMT, KAK MHHMMYM, M3 TPex OCHOBHHX OIOKOB: CIIeLH-
ANMM3HPOBAHHEIE CYIH; CHCTEMA OPTaHOB COLTMANBHOTO KOHTPOMS M COIMATBHON
pealuIHUTall i HecOBePIIeHHOMETHHX; CNyKOa COlMaTbHHX KBeHATbHEX pa-
GOTHMKOB.

3avacTylo I0BeHATBHYIO IOCTHIMIO CBOJAT K CYINECTBOBAHMIO IOBEHAIB-
HEIX CYHOB. DTO He COBCeM KOppeKTHO. VI3sBecTHEI clydau, KOrHa cHcTeMa
0BeHATTHHOM FOCTULIMM XOPOIIO paboTaeT 1 Oe3 co3TaHMA CrIenHaTH3HpPOBaH-
HEIX cynob. Hanpumep, & Lpemin Bce CyabM JOTKHH OHTh OOWMHAKOBO KBa-
THMIMPOBAHH KakK MpH paccMOTpeHMH Ol HecOoBepIIeHHOMeTHHY, Tak |
B3POCTHIX.
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OcHoBHAA 3a0a4a IOBEHANEHON IOCTHIIHMM COCTOUT B TOM, UTOOBI BHBECTH
HecOBe PIIeHHOTeTHUX M3 O0IIeN CHCTeMH KapaTelbHOW IoCTHIMK. ViMeHHO
Ha 3TO HANpPaBNeHH NONOKeHHS MHOTOUMCTEHHEIX MerKTVHAPOTHBIX JOTOBO-
POB, YYacTHMKOM KOTOpPRIX Amaerca Poccua. B cooTeercTsum ¢ obmrenpis-
HaHHBIMI CTaHOAPTAMH pacCMOTpeHHe defla O MPecTYIUIeHHH, COBepIIeHHOM
MOTPOCTKOM, TOMMKHO OCYLISCTBAATHCA TNOCTe CHelHMaTbHOM NpelBapHTeTb-
HOW TMOAroTOBKH ¢ YUACTHEM MICHMXONIOTOB W COMUMANBHHX paborTHikoB. Cymel-
HOe 3acelaHpe TAKKe TOTDKHO IIPOXOTHTE B CllellMaTbHO CO3NaHHON OGCTaHOB-
ke, olecrnequBacIlell MNOOPOCTKY MCHXOMOTHYeCKHi KoMPOpT ¥ MCKIIYai-
miefl pelpeccBHOe TABMeHWe Ha ero Nouxuky. Tak, Bo ®paHmmu cosmaHa
CHCTeMa TaK Ha3sHBaeMoro "KaOMHeTHOTC! paBocyOMA, Ie CYIbA CKopee BHC-
TYIIaeT B PO BOCIIMTATENA, COBeTHMKA, salluTHMKa. K dopmansHomn cyned-
HOW TpolleAype Cyaba NpuberaeT TOMBKC B CTydasax, KOIIa MCIeplIaHH Bee
HMHHE BO3MOXHOCTH.

[Mocne paccMoTpeHMA Jena 1 HasHaueHUA yrOToBHO-TPaBOBON MepH Cyr
MpOIOTKAeT CCYIIECTRIATEH KOHTPONTD 3a NIOBeIeHMeM HecoBepIIeHHOTETHeTO.
Hanpumep, & [onkie B KaKTOM ceMeHOM CyTOe ecTh JOMKHOCTB Ky paTopa,
KOTOpPOMY M IOPYYaeTCs OCYIIECTRIATE TAKOM KOHTPOIb. AHAMOTHYHEE MHC-
THTYTEL CYIIECTBYET | B APYIHMX rocygapereax. Bo dpanumm eoobule onuH 1
TOT JKe CyOdbA BedeT Bee Jena NOoIpocTka Jo JOCTIKeHUA UM HecOBepLIeHHO-
netud, The BH OH MX HIf COBEPILIUIL

CyliecTeoBaHMe CHeIMATHHOM CTYKOH COITMATBHHX RBeHATHHX pabo-
THUKOB, MHTerPHPOBAHHON B paboTy cyha, ABNdeTcd OCHOBOM MoBou 13 Cy-
MIECTBYIOMIMX CHCTEM I0BEHANEHOM IOCTHIIMIM. B cTpaHax, e OefcTeyeT obe-
HaIbHAs IOCTHLIMA, [0-PasHOMY PellaeTcs BOIpoc o (POPMHMPOBAHMM YKa3aH-
HOW CTyKCH:

- B OOHMX TOCYJApCTBaX COSHAIOTCA MPH CyJax JOMKHOCTH CHelHaTusi-
POBaHHEIX palOTHHUEOB (HallpuMep, [Nonbiia);

- B APYIHMX FOCYJAPCTBAX CIy/KOH COLTMATBHHX KBeHANBHEX paGOTHHKOB
CO3TAHBL ABTOHOMHO OT CyH0B. [TpuMepaMit MOTYT BHTE CIy:KOH cOlTMATBHOT
3AIIMTH Monodexu Bo PpaHmui, CyXOH cyOeOHOM MOMOIIM HecoBepLIeH-
HomeTHUM B [epmanmy, CnyxOGol npoBaunum B Kanage, [Tpo0alnoHHHe
HeHTpPbl B JaHUM 1 Op.

HeATenbHOCTE COMMATBHOTC I0B@HATRHOIO paboTHMKa B xOOe Mpou3sod-
CTBa MO JieNlaM HecOBePLIEHHOMETHHMX BedeTCd 10 TPeM OCHOBHHM Hallpaele-
HUAM:

- OH 3HAKOMMTCH ¢ COUMATbHHMM OOCTOATENECTBAMM, COMYTCTBOBABILIN-
MM COBSPIISHMI TPeCcTYIIIeHHA ¥ TOTOBUT COMMANbHYR KapTy, KOTopad mo-
TOM Be3le COMPOBOATAeT MONPOCTKA A0 JOCTIKeHMS MM COBeplleHHOTeTHA. B
YacTHOCTH, MOYTH BO Beex CTpaHax, Ihe JefiCTBYIOT 3MeMeHTH OBeHATbHOW
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IOCTUITMY, ceNHanbHHe paboTHHKM OCYLIeCTBALIOT (hpaKTHUIeCKY MpoBepKy
VCIOBUI JKM3HM MO POCTKA, MOCTeAyIoT NCHXOTOTHIeCKHe OCO0RHHOCTH Tid-
HOCTH MPABOHAPYILIMTETH, IPHYMHE W YCIIOBKMA COBepLIeHHMA NpecTyIneHus
¥ TOTOBAT JOKTAT 414 CYObH, COLTMATBHO-TICHMXOTOTHIECKYIO KapTy Hecosep-
IIEHHOMETHETO MPABOHAPYLINTENA. B HeKOTOPHX CTpaHax B OTYET HOMMMO
aHanM3a CONMATBHOM CHTYAMM BKTIOUAIOTCA PeKOMEHOALMM OTHOCHTETBHO
MOMOIIM MOTPOCTEY | Mep BOCHMTATENTBHOTO BOINeNCTBMA, KoTophle BymyT
UMETb Ha Hero IpeBeHTHBHOe BozleficTeMe (Hanpumep, Tonema, FepmaHis,
$paHmya u ap.);

- OCYILECTBIAST CBASE MeXKIY CYyObel M OpraHaMi, 3aHMMAaKILIHMHCT
IpohHIaKTHKOR NpaBoHAPYIICHHI HecoBePIIeHHOTeTHHX;

- OCYIIeCTBIAeT Ham3op 3a NOBedeHMeM HecoBepIIeHHOMeTHHMX MOce
BHHeceHUA cyaeSHOTo pellleHH.

IMeHHO pUrypa cOIMANTEHOrO I0BeHANTBHOTO PaloTHUEKA 9BIATCT K-
4eBOfl B CHCTeMe I0BeHAMBHON IOCTUIIMM. 2TO CBOeTC poda IoBeHATBHHN Mo-
MOIHHMK CyObi. OT ero npodpeccHoHATH3Ma BO MHOTOM 3aBUCHT 3dpdpeKTis-
HOCTB (PyHKIMOHHPOBAHHA 3TOH CHCTEMEL

B HekoTOpHX 3apy0eKHEIX CTpaHax Ha cOMATbHHX KBEHANBHHX pabo-
THUKOB AOMOTHHTENRHO BOZNAraeTca 3adava Mo NposedeHUIo MpHMMpUTeTh-
HBIX MPOLENyP MeXOy NpaBoHapyLIKMTeleM M NoTephnesluuM. Hampumep, B
Hoeo¥t 3emaHOmit 0CHOBY IOBEHATBHONW KCTHIIMHM COCTARTAIOT ceMelHHe KOH-
depeHIMI, B XOOe NPOBETeHMA KOTOPBIX MOAPOCTOK M ero ceMbA TOIKHEL
cpOPMYITMPOBaTE IUTaH JefCTBHI (IPHHeCeHMEe M3BMHEHUM, BO3MelleHMe
yinepBa, oliecreeHHad paboTa, KOMEHTAHTCKMA Yac, ITOCelleHHe 3aHATHA U
T.J, Ha yCMOTpeHHe pOICcTBeHHMKOB) IO MCI PaBIeHHI0 HeCOBRPLIIeHHOTETHETO.

Bo Bcex cTpanax, Ie JeficTByeT oBeHaTbHAA IOCTHLIMA, CYLIeCTBYIOT CH-
CTeMH OpPTaHOB COLMATBHOTO KOHTPONA M CONMATBHOM peabuaHTanmiui Heco-
BepieHHOMeTHUX. Tak, B [Bemun npu DOMMITMM CO3TAH OTAeN COMMAanbHOM
cnyKOH. OCHOBHOM 3ajauefl collMaTbHOTO paboTHMKa MpH NOMHMLEHCKOM
VYacTKe 4BMAeTCA MepBUYHEBIN <Bop MHpOpMaly o HecoBeplileHHOTETHEM
MpaBoHAPYIIMTele W MpedcTapTeHMe ITHX cBedeHUN B MYHHMITMOATEHYIO CO-
HUANEHYED CTyKBY IO MecTy XMTellbCTBa NOAPOCTKA, e eMy HellOCpelIcT-
BeHHO Byler okasaHa pealHIUTall{OHHad IOMOLIE. B HeKOTOpPBIX ILIKOTax
HIseri ecTs IITaTHBIE CcOMManbHEe palOTHHMKM, KOTOPHE HOMOTAKT TeTIM
IpU paspellieHUH PasmiMHHEX CUTyarii. Ecmi HecopepIlleHHOMeTHHMI Iper-
CTaBTAET yrposy A OOLIECTBa MM HYATAeTCA B CHRIMaATH3HMPOBAHHOM Mo
MOIIM, CoUMambHaA clykOa MPOBOTUT JeTambHOe MOCTeOOBaHMe CUTYallHi,
MpOBCOMT NpoTpaMMy peabunuTanmy. B HeoOxOOMMHX CIydasgx MOIPOCTOK
MOXKeT OHTh IOMeILIeH MCITPaBUTeTbHOe YUpeKIeHHe,
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B Anonuit K colMANEHOMY KOHTPOIO M COLHANTEHON pealiIHTallii He-
COBePIIeHHONTETHIX AKTHBHO MPUBTEKAIOTCA pasTifuHHe odllecTBeHHHEe do-
PMUPOBaHMA: AccoUMallMdg pOOMTeNel W yu4uTeNnel); OeikeHHe OpaTheB U
cecTep; accollMAllMK "HaCTABHMKOB HECOBEPIIEHHOMTETHUX"; LIeHTPEL [0 PYKO-
BOICTBY HecOBePIIeHHOMETHUMU 1 Ap. OHM COCTABRTAIOT 40po I0BeHATBHON
OCTUIHK. HedaTeTbHOCTh CceMefHBIX CYIOB B 3TOM CHCTeMe 3aHMMAaeT HesHaum-
TeNMbHOE MRCTO, HOCUT CKOpee OpTaHHM3allMOHHO-KOHT POTTHMPYIOIIMI XapaKTep.

B Poccru Taxske cosgaHa CHCTeMa COMAaTbHOTO KOHTPOTA M COIMAaNbHOM
peabumuTalM NOOPOCTKOB, B KOTOPON 3aTeicTBOBAHH KaK OPTaHbl MeCTHOTO
CaMOyIpaBIeHis, Tak U IPaBooXpaHUTeNnbHEe OpraHH M OpyTie CTPYKTYPH.
Onnako npoBneMa cOCTOMT B TOM, YTO MHOTOUMCIEHHEIE CO3TaHHBIE OPTAHH
U yupexdeHud TpodIakTHKY TpaBoHAPYIIeHM HecoBepIIeHHOMETHHMX He
3AMKHYTH HaIllpAMYIO Ha cyd. OOHUM 3 TTaBHEIX HeTaTHMBHHX MOCTENCTBHI
TAKOro TONOKeHW Bellled SB/IAeTCA TO, YTO CYIBM, IO CYTH, THLIEHH BOSMOK-
HOCTH MCHONE30BATE 3TOT MHCTPYMEHT BOCIMTATEIBHOTO BO3NECTEIA Ha He-
COBePIIeHHOTETHHX,

CerogHa NOOPOCTOK, B OTHOIIEHUM KOTOPOTo M3bpaHa yromoBHO-IpaBo-
Basg Mepa, He CBASAHHAA ¢ M3ONMALMEN OT OOIIecTBa, (PAKTHULCKH OCTAeTcH
MpedoCTaBIeHHHM caM cebe. TaMm ke, Toe paboTaeT cHcTeMa I0BeHATBHON 10C-
THITUH, CYLIECTBYeT BOSMOKHOCTD HaMoKeHMA Ha NOTPOCTKa ONpemeTeHHHX
orpaHIYeHHMI UK 00A3aTeNhCTE BOCITMTATeTBHOTO XapakTepa. K Takum orpa-
HIYeHUAM MOXKET, HalpHMep, OTHOCHTBCH 3alPeT BRIXOOUTb M3 OMa MOCTTe
ONpeneneHHOTO Yaca, 3alpeT MOcelllaTk onpedeTeHHHe MecTa M ap. K ducny
HaKTAOHBAaeMHEX CyOOM NONOTHHUTETEHHX 08A3aTelbcTE MOTYT OTHOCHTBCA
caMHe pasTHUHHe o0g3aTellbeTBa: MocellleHHe ONpeleleHHbIX UeHTPOB, Kyp-
COB, TPEHHMHIOB U T.IL. POCCHMIICKMM YTOTOBHBIN 3aKOH TakKe MpelyCcMaTpuBa-
eT BO3MOKHOCTR NPHMeHeHMA TaKHX Mep BOCHUTATeMbHOTO BO3TeWCTEHMA
{cT. 90 YK Pd). OnHako cyobH pegke NPUMEeHAICT 3TH MepPhl, IIOCKOTBKY ¥ HHMX
OTCYTCTBYeT MHCTPYMeHT KOHTPOMA NOBeTeHMA HeCOBePLI@HHOMETHIMX.

OCHOBHHM HasHaueHMeM IOBeHANBHOT IOCTHMIMK ABMASTCH Npedynpek-
JeHue NPapOHAPYIIRHMI 1 BOCIHTAaTeIbHO? BO3TEFICTBHE Ha TIOTPOCTKA.

MpepynpexmeHie TpaBoHApYLIEHMT OOLKHO pealTHM3OBHBATECA O TBYM
HaMpaBIeHAM: HelloCpencTReHHOe NMpenyIpexdeHie (pecollyanisanmsd He-
COBEPIIEHHONETHHX, NpedyIpeXIeHie pelldnBa) H paHHee MpeldyIpexIe-
Hue. [Ipy HemocpencTBeHHOM MpelynpekIeH M <V, B IepByK ouepedhb pacc-
MaTPHEaeT YCI0BMS, KOTOPHe MPHBETH NOTPOCTKa K MPaBoHAPVIIEHHIO, | HA
OCHOBAHMHM 3THX BHBOIOB JOTASH BO3IEVICTBORATE Ha Te TeHORHIMK B COIUa-
TBHOTI Cpefle, KOTOPHe OKa3HBaloT Ha Hero HeTaTMBHOe BIMAHMe. B poccuric-
KOM YTOTOBHOM CYTOTNPOM3BOICTBE 3aKOH OTHOCHT K "OOCTOATENbCTBAM, MO-
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ITeXKANIMM YCTAHOBIEHHIO" IO JenaM HeCOBepIIeHHONMETHHX, "yCIoBHd KM3-
Hi 1 BocnuTaHus" (cT. 421 YIIK Pd), opHako peanuzanid gaHHoU o6g3aHHO-
CTH 0C-TaeTCA 3a paMKaMM IPaBoBOTO peryaupoeaHid. Cyabd He MMeeT BO3-
MOXHOCTH BOCIIONE30BATECA ClIelMalbHHMM MeXaHH3MaMM, KOTOpHe NO3BO-
mai BBl eMy DONYYMTh MHpOPMaLMIo O NPHYMHAX COBepPLIeHMS ITHM IO-
JPOCTKOM MMeHHO 3TOT0 MpaBoHapyleHn:A. Kak cnencreue, BosHMKaeT "Mab-
TOHHHN DOIX0N" K M3YUeHMIO TMTHOCTH HecoBepllleHHONeTHeTo. B To Bpema
KaK B DONBILIMHCTBe 3apy0eHBIX CTpaH, KaK MOKa3aHO BHILIE, YCTaHOBIeH
OTNaKeHHBIF MexaHU3M M3YUeHHMHA YCIOBMA XKH3HH, BOCIIMTAHMS ¥ COLMaNb-
HOTO OKPYASH A HeCOBePILIeHHOIeTHEeT 0 IpaBoHaPYILIMTeA.

HauBonee paspirhe MoOeni IOBeHATBHOW IOCTHIIMM MMOMMMO HeCOBED-
LIeHHOTETHIHX, YiKe COBePLIMBIIMX NpecTyITeHHe, BKTIOUAIOT B OObeKT Hpo-
dunaxTIMecKon AeATeNBHOCTH M TeX MO POCTKOB, KOTOPHE ellle He SBISIOTC
IpaBOHAPYIIMTENAMY, HO NONAJaIT B "TPYINY pHcKa", T.e. 4BIAIOTCA MIOTeH-
DMaNBHHMHK NPaBoHapPyIIMTeNAMM. Tak, IoBeHATbHBIA cyd, Bo Ppanmum Go-
TBIIYIO YacTk Oel paccMaTpHBaeT, Korma HecoBeplIeHHONeTHHH ellle TOMbKO
HaxoguTcd "B OMacHOCTH".

VndopMannoHHoe obecnedeHre cydeOHON AeATenbHOCTH B DOMBIIMHC-
TBe CTpaH, Ie JefiCTBYeT KBeHanbHas KCTHIIMA, OCYILeCTBIASTCA CHUCTeMON
BOCIIMTATeMbHH X YUPeKOSHHMF M COMMATBHBIX CTYKD, TIIATeNTBHO M3y YaromIix
KaKIHA KOHKPeTHBIA clyian M Habmopalolx pefeHKa M (eMbK, Haxomd-
LIYIOCA B COIMANEBHO OMAcHOM IOTOXKeHMH, B TedeHHe MHOTHX JeT. B Poccum
OpK HATHYHM COOTBETCTBYIOLILTO 3aKOHOMATENBCTBA OTCYTCTBYeT NonodHad
paboTa cnenmansHHX c1yk06. [MpodirmakTika orpaHHYMBaeTod, B OCHOBHOM,
M3OMHPOBAHHHMK HMHULMATHBAMY. [IpHUMHOM 3TOMY 4BI4eTcd OTCYTCTBHe
KOOPOHMHALIMOHHON TedTelbHOCTH Mo NpodhunakTike NpaBOHaPYILIEHUT He-
COBEPILICHHOMETHHX.

Hpyron sagadefi OBeHATBHOM HOCTULIMK ABTASTCA BOCIUTATEIBHO? BO3-
JelCTBMe Ha MOIPOCTKA. 3TO NPOCIeAMBaeTCa BO BCex eMeHTax JeATeNMbHO-
CTH [0 OCYLIECTBACH MK IPaBOCyIMA B OTHOIICHM M HeCOBePILIeHHOMETHHX:!

- HATMIHe CUCTeMH NIPHHYIHMTeIBHEX MeP BOCIHUTATeNTbHOTO XapaKrepa,

- HAMHYHe CUCTEMH OPraHOB pecoLMATH3AIMH HeCOBepPLICHHOTETHH X,

- Hanu4due ocoboro nopaika cyAonpoH3BOACTEA IO DAHHOM KaTeTrop i
Hen.

B Poccmit, Kak yKashlBATOCh BHILIS, IPH HAMIIHI COOTBETCTBYIOIIETO 3a-
KOHOTATETIECTBAa OTCYTCTBYET BOSMOKHOCTE 3(PppeKTHBHOTO HMCIIOMb30BaHMS
JAaHHBIX MHCTPYMeHTOB, YTO YMHMT NPpelATCTBUA Ha IIYTH NPOofBIsKeHuA 10Be-
HATBHOF FOCTHLIFH.



MPOBITEMH PEROPMYBAHHSA KPMMIHAJTBHOT FOCTIALII:
YKPATHCBKMI KOHTEKCT I MDKHAPOIHWIA JOCBIA

JLL Mexopuosa

IOLEHT Kadpedpi KpiMiHATEHOTO TIpaBa

Ta MpPABOCYIIA, KAHTHIAT HOPHIHYHIX HayK
{3anopieKuil HAYioHLBHLIL YHIBepcUmE, Vipaina)

Iro JOUUIBHICTE BCTAHOBJIEHHA
KPMMIHAJIbHOI BIATIOBIO AJTTbHOCTI KOPUOVYHMX OCIB
(JOCBIA ITHO3ZEMHWX JEPKAB)

3araTbHOBU3HAHO, IO IOPHMIMYHa 0coba € Cyd'€KTOM Ipasa HapiBHi 3 di-
3MYHOK 0coBoro.

Ha crorooni ykpalHcbke KpuMiHanbHe IpaBo He NepenGadac MOAIHMBOC-
Ti IPMTATHeHHA 40 KpHMiHATBHO! BIONOBIIaNbHOCTI I0puIIHIX ocib. OnHak,
¥ 3B'A3KY 3 THM, ILIO OCTAHHIM 4acOM CYCIIIBCTBO HOe MO LIUTAXY TeXHOKpaTH-
3allii Ta rnoanizanil ekOHOMIYHMX Npolecie, Boe YacTillle MOCTae MUTaHHL
Opo NPUTATHEHHA OO KPMMiHAIEHOL BIIOBIDANBHOCTI KOPHIMUHMX ocib 3a
LIKOOY, CIPHYMHERY CyCIiTbeTBY, 0coBi Ta nepxasi [1].

Briepiile muTaHHA NP0 KpMMIHATBHY BiONOBIOANBHICTE OPHOMYHMX OCIO
B VKpalHi po3rnaganoca B OOHOMY 3 MpoekTib Hosoro KpuMinansHoro Komek-
cy (mani - KK). OnnHak, 14 igea He Syna NpuUitHATa 3aKOHOTABLIEM.

3rimno 3i cT. 18 KK Ykpaiau, cyd ek 3mounny - e diziiHa ocyoHa oco-
Ga, AKa BYMHM/A ITOYHH ¥ Billi, 3 AKOTO BIANOBIOHO 10 Hboro Komekcy Moxke
HacTapaTH KpuMiHa/lbHA BiINOBIIaTbHICTD.

CrnenjanbHHMM Cy0'€KTOM 3TOYMHY € i3iuHa ccyaHa ocoba, 0 BIMHUIA
¥y Billi, 3 AKOro MOXe HacTaBaTH KPMMiHaTbHA BiINOBIIANBHICTE, 37TOYMH,
cy®’eKTOM AKOTO MOKe OYTH THIIe DeBHa ocola.

B manmi yac Take NofmokeHHA <Tano B Teopil YKpalHChKOTO KpHMiHaTh-
HOTO MpaBa AKOKCH akCioMor. ONHAK, e He O3HAYae, 10 KpUMiHATEHE 3aKO-
HOOABCTBO He Norpelye BoockoHaneHHA. Tum Binblie, M0 JOCBIT dedkix 3a-
pPyOiKHUX KpaiH AeMOHCTPYE MOXTHBICTE Ta edeKTHBHICTE KPHMMiHATBHOL
BiONMOBiTANEHOCTI KpUOMIHMX oci0 [1].

OonuM 3 NpuGIYHMKIE BCTAHOBMEHHA KPMMIHAMBHO! BIINOBIDaNbHOCTI
opuIIuHNX ocib € npodecop C.I. Kenina [2]. Ceoto nosumio BoHa apryMen-
TYE THM, IO LIKOTA, 9Ky CIPHYMHAITD KPHIHYHI 0coBu TPl BYMHEHH] HI-
MM, HallPUKTafl, eKOTOTiYHMX 3TOUMHIB TYKe YacTO He CIIBNAadac 3 TUMM CaH-
KIAMH, AK 3aCTOCOBYIOTBCA A0 HMX ¥ PaMKax IHIIMX BMIIB ROPHOMIHOL Bid-
HOBINANBHOCTI, @ TAKOAK 3 pPO3MIpPoM NOKapaHPb, AKI MOKYTE 3aCTOCOBYBATHCA
a0 disranoi ocobu sa ganust suO smoumHy. Ho aprymenris "3a" C.I. Kenina
BiOHea i Te, IO Ha NpaKTUIL AyXKe 4acTO TPAILTAIOTECA BHIANKH OO eKTHE-
HOro iHKpMMiHYBaHHH, a HIPUTArHeHHA ¢isiyHol ocodH 0o BiINOBINaTEHOCTI
YacTO He SMIHKE CUTYaLlilo, Tak 4K 3TOUMHHA DigNBHICTE OpraHizallii mpodoe-
JKYE MaTH MicIie.
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OcHOBHMM apryMeHTOM MPOTHBHUKIE BCTAHOBTEHHA KPHMIHAMBHOL Bif-
MOBINANBHOCTI OPUOMYHMX ol € HeMOAKTHBICTD 11 CHiBiCHYBaHHA 3 Tpagi-
UIAHUMY 718 BITYM3HAHOIO KPHMMIHAIBHOIO HpaBa NPMHIMIAMM BUHHOL Ta
0coBHCTOI BIAIOBITAMEHOCTI.

OnHak, DpMTAry< yBary Ta 3acTabliae 3aMHUCIMTHC | TO dpaxT, 1o y oo
CTaTHIW KiMBKOCTI Jepaap He TiMbKM aHIMo-aMepukaHcbkol (CLUA, Bemmko-
Opwrrania, Kanama), tpaguuininoi (KHF), ane 71 koHTHMHeHTanbHO! DpaBoBol
cucremut (Hipepnannw, Ppanuia, Hania, W eefinapia, Beneria, Pymynia, Crno-
BeHisA, Monmosa Ta iH.) nepenfadacThcad MOKTHMBICTE KPMMIHATBHOD BIANIOBTATb-
HocTi opuamaHux ocil. B gedaxux nepxapax (Apctpid, Icnania, Mekcika) Mae
Micile | KBasiKpHMiHAMbHA BIONOBIATEHICTE IOPHIIMHKX oci0. Posrmanemo me.

B pospobmenomy IHCTHTYTOM amepukaHcpkore npasa [lpumipHomy
KpuMiHambHOMY Komekcl CLUA, axii Gyno peKoMeHIOBaHO B AKOCTI 3paska
T IPUEHATTA KPUMIHATBHUX KOMEKCIB OKpeMUx IITaTie, Mpo BilloBidalk-
HicTh KOPIIOpalii Ta ocid, ki OiloTe B ixHix iHTepecax, MIeThCA PO Te, IO
KOpPIopallii MOKYTE GYTH 3acyIkKeHi 3a NigHHA, 9K MOMEMTalTE ¥ HeBUKOHAHHI
MOKTageHx 3aKOHOM Ha Kopropauii cretiaTbHux 000 A3KIB CTOCOBHO BYM-
HeHHA NOSMTHBHMX Aill. Kopropallid MoXe HecTUH BiINOBiTATBHICTE 3a CBOIX
areHTiB, IO CKOEHI OCTAHHIMM ¥y MeXax cBoel cay:KB0BOT KOMITETeHI Ta B
iHTepecax kophopallii, AKa 0B0B A3KOBO Mala OTPHUMaTH BUIONY ¥ Pe3ylETaTi
Takux i [3, c. 46]. V npomy x I[TpuMipHOMY KpHMiHaTBHOMY KOTEKCl TAeThes
BM3HaUeHHA TePMiHy "areHT", dKM1 O3HaUa< SYIE-AKOTO I MPeKTopa, OCAT0BY
ocoby, cnyxboeng, ocoly, AKa NMpallloe 3a HaliMoM, abo iHny ocoly, saka yIo-
BHOBaKeHa TIATH B IHTepecax KOpIoparllii.

Harinoln peHilIoKw KpUMiHATEHOK CAHKLICK, 9Ka MOKe 3aCTOCOBYBATH-
€4 10 KOPIIOpallif, € HaklaleHHA WTpady.

Pexomenmanii IMpudipaoro KK Gynm npuiHari y nedxix mwrratax CHIA.

Y BenukoOpuTaHil TakoX iCHYe KpHMiHalbHa BIONOBIIATEHICTL IOPHIH-
YHMX 0Ci, AKi OTOTOXHIOTECA 3 Ti KepiBHMMM Oco0aMM, OCKIITBKM caMe BOHM
yocoBIIOKTE Ti BONK Ta 30iMCHIOITE YIPARTiHHA Ta KOHTPOIb 33 TiATbHICTIO.
B Toti ke dac, IpuAMIHa 0coda He MOXKe BIITIOBITATH 3a 3TOYHHM, AKi BOHA He
CIIPOMOMKHA BUMHMTH, HaOpHKTam, BOMBCTEO, sIBANTYBaHHA. BOHa Takox He
Hece BiINOBIaTBHOCTI ¥ THX BHIIaTKax, KOTH MOKAPaHHS, dke NepenbadacTs-
¢4 3a MOUMH, He MOXe ByTH BMKOHaHe, HAIPUKIIAM, VB A3HeHHA [5, 8].

Kpdiny KOHTHHeHTaNBHOT €BPONHM, B KPUMIHATEHIX Kogekcax 9Kmux Oy-
10 3aKPIITeHe KIacHYHUA NPUHIHMI ocodHCeTel BMHHOI BIONOBIIanbHOCTI, 10
inel BCTAHOBTEHHA KpHMMIHAMBHOI BiONOBIOaNnbHOCTI IOpHILITIHIX ocib BimHec-
Muck GBI CTPHMaHO.

B kpuMiHaNBHIX KOOeKcaX €BPOIEHcbKIX OepkaB, AKi CIPpUAHATH ideto
KpPHMMIHATBHOI BIINOBIATHHOCTI 0PI HIX 0Ci0, e 3pobneHe 3 pisHOIO JeTari-
3ALIE0.
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Tak, y KpuMiHaneHOMY komekci Humepnanais DaHHOMY IMMTAHHIO IIPH-
CBAYeHa CT- 51, B AKIA CKa3aHo, 10 KpUMIHATBHO KapaHi JiAHHA BIMHIOIOTHCA
Ak pisMIHUMY, TaK i IOPUOMYHUMK ocoBami. AKLIO KpUMIHANIEHO KapaHe
JiAHHA BIMHIETHCA IOPUOFMHOK 0cobow, TO ¥ KPMMIHaNBHIN CIpaBl MOAKYTh
SyTH NpusHadeHi NOKapaHHA i 3acTOCOBAHI 3aX0MM, HACKITEKM Lle MOMXIIMBO,
BiOnoBigHO Ao 3aKoHy: 1) BigHOCHO IOpHIMYHOL ocobu; abo 2) BioHOCHO ocil,
XTO HAB 3aBJAHHA BYMHMTH I¢ KpMMiHalbHe MNPaBONOpPYIUeHHH, i THX, XTO
KepyBaB TaKOK MPOTHIIPABHOKO MOBediHKoW; abo 3) cinkHO BigHOCHO ocib,
sragaHux B oyHkTax 1u 2 [5, 11).

KpuminaneHum komeke HunepnaHnie He yTouHIOS, B AKHMX BHIAOKax
NpPaBONOPYLIeHHA BBAKACTHCA CKOCHUM CaMe KpHOMTHOK ocoborwo. Tependa-
Ya€ThCd, L0 pillleHHA MPo cKoeHHS alo HeBUKOHAHHA AKOi-HeOyab il a Ta-
KOK WOTO CXBa/TeHHA, IOBMHHO BUXOOUTH Bif, 10 PHIMYHOI 0coOH (B BINHLIIOCTI
BMIIAOKIB BiO agMiHicTpanil). fxio npaponopyllleHHd BBAKACTECA CKOEHHMM
IOPUOMYHOK OCO00I0, MepecTigyBaTUc] | HeCcTH KpHMMIHAMBHY BiLOOBIIaNb-
HICThH MOKe He JTMiIe Kopnopatia. OkpiM, abo 3aMicTh Hel, nepecrnigysarHca i
HeCTH KPHMMiHATBHY BiIIOBianbHY MOXYTE Ti, XTO Besloce peIHEO AaB HaKas
BHMKOHATH [ii, AKi MpU3BeNH [0 NPaBONOPYLIHHA, @ TAKOAK Ti, XTO LIUMM [1if-
MM KepyBaB. TaKUMM BBaKAIOTbCcd 0co0H, IO BOTOMIKTE NOBHOBAKEHHAMM
YXBAIOBATH pillleHHA Npo 30icHeHHA abo HesmificHeHHA AKOI-HeOyob ail Y
pasi ynymeHs (Ge3lidNsHOCTI) MPOBOAMTECA MepeBipka, Yl NpPUAHATa [oca-
JoBa ocoda BCl posyMHO HeoOXiTHI 3axomH, o SHaxoIATRCA B 1l KoMIIeTeH I,
g sanoBiraHnad gigM abo ceiNoMO MIIa Ha PH3HK i ylasanacd 0o zaBopoHe-
HILX OiT.

Ho opuamaanx ocit B AKOCTI KpHMiHATBHOTO IOKapaHHA Mozke GyTH 3a-
CTOCOBAHO: INTpadhbHl GaHKILT I1ecTH KaTeropift; koHdicKallia IpegMeTis, 1o
Gynu BUKOPHCTaHI IIPH CKOCHHI 3MOYMHY; NPUIIMHEHHA OIAMBHOCTI P d-
HOI ocoQu CTPOKOM OO OOHOIC POKY, No30aBTeHHA NeBHMX IIpab i npueineis
CTPOKOM N0 MBOX POKIiB; CIPAMYBaHHA KOPIOpAaLIii Ol cnocTepexXeHHd; my6-
niKalig BUPOKY; koH(icKallid HezakoHHO OTpHMaHKX 0oxodis [5, 12-13].

BinelI OeTanbHO e MUTAaHHY PO3KPUBAcTECA B KpiMiHaTEHOMY KOMeKci
dpanuii, axun Gyno npuiHATO ¥ 1992 poni. 3rigHo 3i cr. 121-2 KK $panmii,
KOPUIHIHI 0coBl, 3a BMHATKOM JepkKaBH, MiIIATaloTE KPUMiHATEHIA BiANOBI-
JANbHOCTI ¥ BHIankax, nepenbaueHMX 3aKOHOM alo NOCTaHOBOKY, 38 3MOYMHHI
JiAHHA, BUMHEH] Ha IX KOPHCTE IXHiMK opraHamu abo npegcraBHuKaMi. Kpu-
MiHa/lbHa BIONOBIIATBHICTE RPUOMYMHMX OCIO He BMKIKOUYAE KpPHMiHATBHOL
BiONoBiganpHOCTI izIHMX OCIiO, AK € BHKOHaBIAMM abo CHiByYacHMKaMH
BUMHEHHA HX JifHE [6].

TakuM 4MHOM, 3riTHC PPaHIY3bKOTO 3AKOHOOABCTBA KpHMMiHaMbHa Bil-
MOBITANEHICTE IOPHAMYHIX oci6 € DoNaTKoBOK (TiITBKKM pazoM 3 isMIHMMK
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ocoBamK, a He 3aMicTE HMX), OBYMOBIEHOIO (3NOUIHHE [IiIHHA TIOBMHHO GyTH
BUMHEHC Ha KOPHUCTh IOpHAdHOT ocobu Tl KepiBHMKOM a0 NpedcTaBHHUKOM)
Ta CriellialbHOK (TINBKK ¥ BMIadKax, cleliallbHO HepenladeHMx 3aKOoHOM abo
MOCTaHOBOKY) [7, 53]

PpaHny3bKMit KPUMIHATEHUA KOMEKC JONYCKaE BiIOBITANBHICTE KPH-
JMIHUX OCI0 MO MM POKOMY KOMTY 3MOUMHIE. Takux AK: 3M0YMHM IPOTH JIOICT-
Ba; HEHABMMCHI TOCATAHHA Ha KHUTTA Ta HeNOTOPKAHICTE MHOHMHILG BUIOTOR-
TeHHd, iMITOPT, eKCIOPT, TlepeBe3eHHd, 30epiraHHs, Mepedada HAPKOTHKIB, CTBO-
PeHHA CHTYalil, AKi € HeOesneuHUMH /I IHINMX ocCi0; NpoBeIeHHA eKCIepi-
MeHTIiB Ha ITONAX; JUCKpUMiHania disiaHol abo ropromdHol ocobu; 3BiTHMLI-
TBO; CTBOPEHHA YMOB Npalli Ta NPOAKMBAHHA, KL He CYMICHI 3 MIOICHKOIO Tif-
HICTIO; IOCATAHHA Ha NPaea JOIMHKM, TIOB 93aHi 3 BUKOPUCTAHHAM KapTOTeK
Ta oNpalioBaHHAM JaHMx Ha EBM; nocaraHHA Ha poOMHHI BITHOCHHY; pisHi
BHIM KPaJi:kOK; BUMAaraHHA Ta LIAHTAX; LIAXPalicTBO Ta MiAHH, CXOXi 3 IIax-
PatCTBOM; IMOBKHMBAHHA TOBIPOLO; SMOBKMBAHHA 3aaTkoM alo apelliToBaHM
MafHOM, opraHisania ¢iKTHBHOI HelMaTOCIPOMOKHOCTI; MpHAGaHHA MaiiHa,
3aBI0OMO 3000YTOro SMOYMHHMM IITEXOM; MOIKOIKeHHA, NOpYa MaliHa; 1o-
CATAHHA Ha CHCTeMU aBTOMaTH30BaHOI OOpODKM DaHMX; IOCATaHHA Ha iHTepe-
CH Haliil (LUIMIyHCTBO, 3pafa Ta iH.); Tepopu3sM; opraHisallid Ta y4acTs y Go-
HOBMX I'pyNax Ta posHyLleHMx OBKeHiAx; JapaHHA xabapa Ta TOPTIiBIA BILTH-
BOM; MPOTHIIA BUKOHAHHIO IPOMANchKMx pofiT; HesakOHHe IPHBIACHeHHS
yHKLIf; HesaKOHHE NPHBTaCHeHHA 3BAHb Ta BUKOPHUCTAHHA NMOCAOM Y Pek-
NaMi; IOCATaHHA Ha BTady NPaBoCcylid O KPUMiHATEHUM ClIpaBaM; MigpoBka
JOKYMeHTiE; ninpolka rpollleld, IiHHMX Ianepie, NOLITOBHX Mapok; dhatbei-
pikanis sHakie JepKaBHOT BIamH.

KOpupmuni ocobi za KK (PpaHLii BionoeinakoTe Takok 3a HesakiHUeHY
MIOYMHHY JIATBHICTE Ta 3a CHiBYIacTh ¥ SAOYHHIL

Ho ropumimuHmx ocid 3acTOCOBYIOTECH Taki BIIM MOKapaHs {(cT. 131-37,
cT. 131-39). wrpady; mikeimanist opuoMIHOl 0coGit; 3a00poHa, OCTATOUHA abo
Ha TepMiH He GinEllle 0°9TH POKIB, 30ilicHIOBATH HpdaMo abdo nodivHo onuH abo
Jexinbka BuUOiB mpodpecifinoi ado rpoMamchKOl FiATBHOCTL; MOMIIIEHHA Ha
CTPOK IO II'ATH POKIB Il CYOOBMA HarTdl; 3aKpUTTA, ocTATOUHe abo Ha Tep-
MiH He GiNBlle I'dTH POKiB, BCix 3aKIafis abo oqHOTO, abo AeKilbKoX 3aKTalis
AN PHEMCTBRA, IO OYTHM BUKOPHCTaHI 471 30iFICHeHHA IHKPUMIHOBaHMX Ail;
3abopoHa, ocTaTodHa abo Ha cTpok He Bifmbllle II'9TH POKiB, 30iliCHEHHS Olle-
paLiit 3 JepxaBHMMK OpTraHisaliaM, 3abopoHa, ocTaTodHa abo Ha CTPOK He
Ginelile 0°4TH POKIB, 3aJIyUeHHA 3a0lalKeHb HaceleHHs; 3a80poHa Ha TepMiH
J0 I'ATH POKIB BHOABATH YeKK abo BMKOPHUCTOBYBATH KpelUTHI KapTKH; KOH-
drickallia mpenMeTy, AKUI BUKOPUCTOBYBabcd aBo MpH3HauaBed O CKOSHHS
FIOYMHHOTO OiAHHA, abo NmpeaMeTy, IO € FIOTC pesyabTarod; adhilllyBaHHA
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TPUIAHATO! cyOoBoi yxBak alo pOSMOBCIOKEHHS iH(pOpPMaLi PO HBOTO Yepes
npecy abo yepes Gynp-Ki aymiosisyanbHi 3acobu posnoscomaeHHs iHgopMa-
wii [8].

V KK $panmil Takox € NoToKeHHA Npo pellMANE JOYHHIB OPHUIHIHHMX
ocif, Bimcrpouky of'dBTeHHS NMOKAPAHHA Ta BiICTPOUKY BMKOHAHHA NOKAPaH-
HA, @ TAKOXK N po peabimiTalliio OpHOMMHNX oCib.

B sakoHonaBcTBi Jeakux KpalH {ApcTpia, benvria, AnGania, Icmania, Hi-
MeudHHa, [Tanisa) nepegGavacThcd KBa3iKpHMiHaNbHa BiTIOBIIANBHICTE IOPH-
auaHuX ocid. TodTo ropumiHa ocoda JopMaTEHO He BUSHAETbCA Y0 €KTOM
FTOUMHY, ale OO HEl MOXYTE 3acTOCOBYBATHCA PISHOMAHITHI KPUMiHaTbHI
cankiii. Tak KK Icnanii nepenBauac conimapHy BioNoBinaneHicTe KOPHIHIHOL
ocoBH 3a BUILTATY KPHMMiHaNEHOTO ITPady, MOKIaneHoro Ha HOTo KepiBHMKA
it MPeICcTABHWKA, KO OCTAHHI IMPH CKOCHHI 3MOYHHY TidTH B iMeHi Ta Ha
KOPMCTE Takol 0ocodu. B Benkrii keasikpuMiHanbHa BiIIOBIATBHICTE TONYCKA-
€TECS B MOOATKOBIA, ciNbepkorocnodapebkinn, MUTHIN cdpepax. KK Apcrpii He
nepegdavac NpAMC KPUMiHaTbHOI BIANOBIDATBHOCTI IopHOMIHIX ocil, npore,
B HBOMY BKAa3yeThCA, 110 AKIIO AKach KpHIMYHA ocola 30araTHThCA 3a paxy-
HOK 3TOYHHY, CKOCHOTO (PiSHYHOK 00000 YH 3a PaxXyHOK MafHa, OTPHMaHO-
IO Bif, STOYMHY, TO BOHa 3aCyIAYEThcA N0 BUIVIaTH TPOILIOBOL CYMH B POsMipi
HenpasoMipHoro 3daraueHHsa” [9, 57).

Taku UMHOM, MU 3TOOHI 3 THMM HAyKOBLAMM, AKi € NpuGiuHMKaMu
BCTAHOBIEHHS KPMMiHATBHOL BiNOBITATEHOCT] IOPMIMYHNX 0Cib, Ta MOKEMO
BIOMITHTI Taki HepeBarn fi BCTAHOBNIeHHA: 1) BelMKa KiTBKiCTE 3NMOYMHIB B
TelepillIHIA Yac BUMHKIETECA Yepes OPUIMUHI ocodn, a UUBiNbHa BiOnosiga-
TBHICTE He Jae THX MpolecyalbHUX FAPaHTIH, 9K IpH KpHMIiHATBHOMY Iepe-
CTiAyBaHHi; 2) Ha OpUOMYHI ocobH MOXKe HakIamaTHcA WTpady, sAKui Gyne
3HATHO [epeBHIYBaTH MaKCMMAIBHMIA posMip WTpady o disanol ocob;
3) He € NpaBMIBHMM Te, IO KPUMIHaNbHY BiONOBIIATBHICTE 3a JiAHHA BIMHe-
Hi Ha KOPHCTh IOpHOMTHOL 0cOBH HeCyTh Muiie ¢pisiiHi ocodu, OCKITBKH 3710-
YMHHI JIAHHA IOPUANYHOT 0co0M He SHMKHYTh 4epes Te, 1o ofMH 3 T npamis-
HUKIB TpelcTae mepel cyooM; 3) BelMKe sHAUeHHS MOXe MaTl i caM ¢akr
3aCYIKeHHd FOPMOUWYHOT ocobie; 4) 4KILI0O Hallla TepXKaba xoue HaOyTH UleHcT-
Ba y €BponefickkoMy Cotosi, To NoTpidHO BBecTH KpuMiHANBHY (abo Kasi-
KpMMiHATbHY) BiINOB{DANBHICTE IOpMAMYHUX ocid, 4K Le 3pobmla 3HauHa
KiMBKICTE €BPOTIEACBKHX TepiKaB.
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K.B. Kocapes

npernonaeaTeTs Kadwepel

rpagaHCKOro Ipaea M rpaxdaHCcKoro npoiiecca
(@rOY BIO Kysbaceriut unenmmym DCHH, Poceun)

TMOHATHE BPAUEBHO¥ OLUMBKW
B POCCUMCKOM YIO/JIOBHOM IIPABE

B poccufickoM 3aKOHOTATeTbCTER CYIIECTEYET HeCKOMBKO BHIOB IOPHIH-
JecKell OTBETCTBRHHOCTH 3a Bper, MPMYMHeHHH I 3TOPOBC NaleHTy. OTmu-
YUTEIBHOM UePTON IOPHIMIECKOT! OTBETCTBRHHOCTH B POCCHPICKOM 3aKOoHOOa-
TelbCTBe 3a Bper, NPHIUHeHHHWT 3T0POBRIC MalMeHTy, ARIALTCA TO, UTO, Ha-
pA0y € TPaKIAaHCKOW OTBRTCTBEHHOCTBIO, MPHMIMHUTENb Takke MOKET HecTH
YTOTMOBHYIC, aTMHMHUCTPATHBEH YO M AMCIUIITHHAPHY IO OTBETCTBeHHOCTD.

Ecmi K rpakIaHCKO-TIPaBOBOT! OTBETCTBRHHOCTH 3a NPUMUMHeHMe Bpeda
HALMeHTy B coOTBeTCTEMM ¢ I 1 ¢T. 1068 TK PP [1] MoskeT BHTH NPHETETEHO
MeTMIMHCKOS YUpeKIeHHe, a MedMITMHCKMI paboTHHK GydeT IpHBIetdeH B
HopAKe perpecca, TO K YTOMOBHOM OTBRTCTBEHHOCTH MeTHITHHCKOR YIpekKTe-
Hite TPUBTedeHO He MOXKeT OBbIThb, TaK Kak B COOTBeTCTEBMM <0 <T. 19 YK Pd
"YTOMOBHOM OTBETCTBEHHOCTH MOMIIEKHT TONEKO BMeHAeMOe (pH3Mueckoe -
10, DOCTHITIIee BO3PACTA, YCTaHOBIeHHOTO HacTodiiM Kogexcom® [2].

OcHoBaHMeM NPUBIeYeHMA KOHKPeTHOTO MeOMIMHCKOTO paBoTHMKa K
YTOMOBHON OTBETCTBeHHOCTH SBI4eTCd cOBepIIeHMe MM IPecTYIIeHMd.
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[MpecTynneHue - 3T0 BUHOBHO COBepilleHHOe ofIIecTBeHHO OMacHoe Je-
AHUe, 3allpellleHHOe YTOMOBHHM KOOeKCOM IO, yIrposofl HakasaHwus (cT. 14 YK
Pd). JeaHie - 910 noeedeHMe YelloBeka B hopMe TeACTBHA HITH OesmelicTBI.
HencTe1e - aKTHBHOS BOTIeBOe NOoBedeHue. besneficTeie — MaccuBHOR BOTIeBOe
noBemeHMe, KOTOPOe BRIpakaeTcd B HeBHIOMHeHMHM NeXalllell Ha Mulle odd-
3AHHOCTH JeTiCTBOBaTh. O0A3aTenbHHMMI NPU3HAKAMK NPeCcTyIIeHHI ARTAI-
TCA: MPOTHBONPABHOCTE; OOILIECTBeHHAd OMAacHOCTh; BMHOBHOCTE;, HAaKasye-
MOCTB.

[TpoTHEOIIPaBHOCTL KaK NPH3HAK NPeCcTYIITeHMA 03HATaeT, ITo JeficTEHe
111 SesmeficTEHe TOLKHO BHTE NpaMO 3all pellle HO HopMon OcoleHHON YacTi
YronoBHOTo Komekca.

B cooreercrsim co ¢T. 14 VK P “npectymnenieM npuzHaeTcd BUHOBHO
COBepIIeHHOe OOMIeCTBeHHO ONacHOe JeAHMe, 3anpelleHHoe HacToAmuM Ko-
JeKcOM IO YTPosolt HakasaHud". OHAKO 3aKOHOOATETs HUITIE He packpeIBa-
eT NpAMO MM KOCBEeHHO ero cofepkaHue U CTPYKIYPY, XapakTep M cTeleHb
MOHATHA OOIIeCTEeHHON OMacHOCTH.

B 1. 1 lNocranoenennd Minenyma Bepxosroro Cyma Pocowmiickorn Peme-
panmu oT 25 okTabpa 1996 1. Ne 8 O xoge BHINIONHeHMA cydaMu [locTaHoBTe-
HuA [lnenyma Bepxoenoro Cyma Poccmrickont demepamum or 14 anpend
1988 r. Ne 1 "O npakTike HasHa4eHuA cydamu Poccimickon Pegepaniy Haka-
3aHKA B BHOe THileHnd cBo0ONH" pasbacHANIOCE, YTO "MPH y4eTe XapaKTepa i
CTerleHM OGILeCTBeHHOM OMAcHOCTH NPecTYIIIeHHA HATISKHUT HMCXOOMTh M3
TOTO, 4TO XapakTep OOLIECTBEHHOW ONACHOCTHM NpecTYIUTeHMA 3aBUCHT OT
VCTAHOBIEHHBIX CYIOM 00beKTa MocAraTelbeTea M pOPMH BUHBL M OTHeCeHHS
YronoBHHM KOTeKCOM HPecTYIHOTO AeAHMA K KaTeropun Gomee THAKKMX MM
MeHee TEHKKUX IMPecTYIUIeHMI, a cTelleHb 0BIIecTBeHHOM OaCHOCTH IIPecTyIl-
TeHUA CUpedenAeTcad OOCTOATeNbCTBAMM COOeAHHOTO (HampuMep, CTeleHbio
OCYILIECTB/IEHHS MPeCTYIIHOTO HAMePeHHd, CHIOcOBOM COBEpPIIeHMdA MpecTy-
TeHUA, pasMepoM Bpeda MTH TLKeCThK HacTYIMUBLIMX MOCIEOCTEHI, POIbio
NOACYOMMOTO TP COBEPIIeHMM MPecTYIUIeHMS B COYYACTHMM) W TaHHBIMHM,
XapaKTepUsYIOMIMMH CTelleHb 00IIeCTBeHHOM OMacHOCTH THYHOCTH BUHOBHO-
ro (Halaue UM OTCYTCTBHE CYOMMOCTH, MoBedeHMe B GHTY, OTHOIIeHHe K
yaebe u T. I.). [TpenycMoTpeHHBIE 3aKOHOM CMATYAIIHE I OTArYalolme of-
CTOATeNbCTBA TAKKe MOTYT BAMATh Ha CTeleHb OOIeCTBeHHOM OMacHOCTH
npectyirieHus” [3]. OgHako maHHoe [NocTaHOBNeHMe Ha CeroqHAIUHMI TeHE
MPU3HAHO YTPATHUBLIMM CHITY.

CyllecTBYeT MHOXKeCTBO HAYUHBIX MCCTeNOBaHMI MPU3HaKa IpecTyIie-
HuA OOLIECTBRHHOW ONacHOCTH, B YacTHOCTH, A.3. JKanmuHCKUA onpemensder
KpHTepii oBILecTBeHHOM OMAacHOCTI: "oBllecTBeHHad OINACHOCTE JeAHHA He
MOXKeT OHTh BHABTEHA TOMBKO CCHIKAMM Ha MPOTHBONPABHOCTE MPU3HAKOB
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OBBEKTHBHOM CTOPOHBI OedHUA; STH MPH3HAKM TJOLKHEL BLITE PackKpHTH 1O
UX MaTepHanbHOMY COTepKaHui;

- OTCYTCTBHe OBIIECTBEHHOM OIMTACHOCTH He CBOOMTCH K MarlosHAYMTEb-
HOCTH; OOIIeCTBeHHAA ONaCHOCTH MOKeT OTCYTCTBOBaTh KakK KauecTBeHHasm
MaTepHATbHAA COCTABNAILIAA ~ MIPU3HAK deAHMA, OMHOBPEMeHHO ¢ OTCYTCT-
BHEM MaNO3HAUMTeNbHOCTY; TPM ManosHaUMTeNbHOCTH OHa eCTh, OyaydIu
SATTOMKEHHOW 3aKOHOTATENTeM, HO ee MHTEHCHBHOCTH He TOCTUIAeT HYXKHOro
Hpenena;

- conepXKaHue OBIMIeCTBeHHOM ONAacHOCTH MOXKeT BHXOOMTE M, KaK Ipa-
BITO, BHXOTUT 3a MpedelH COcTapa YroMoBHO HAKA3YeMOTo AedHH M JOLKHO
BKTIOUATHCHA B OOBMHEHNE B MaTePHATLHOM CMEICTE" [4].

Hexoropre yueHHe yka3HBaWOT, uTo "00IllecTEBeHHAA ONACHOCTD KaK MM-
MaHeHTHO NpHcYyIllee OOBbeKTHBHO? CBOWCTEO (KaU4ecTBO} JedHUA, XapaKTepH-
3yIollee CNOCOOHOCTE NPHUMHATE CYIIECTBeHHHT Bpef, o0IIecTBeHHHM OT-
HOIIeHMAM, MOCTABTeHHBIM 0 OXpaHy YTOMOBHOTO 3AKOHA, OOLACHAET, Mo-
4eMy M3 BCere MHOKeCTBa JeAHM TOIbKO HeGOmBIIad X JYacTk HaXOOUTCA B
cipepe yromoBHO-NPAaBOBOTO perynuposaHu” [5].

HpyruM npHusHakoM IpecTyIIeHuA ABIIeTCa BiHa. BUHOBHOCTE - onpe-
IJelleHHOe MICHMXHMYeckoe OTHOMIeHME K TedHHUIO M eT0 MOCTIeAcTBHUAM CO CTOpo-
HEl JIMIA, COBePIIMBIIRTO 3TC AeAHme. Ecmu OelicTBMA THIa HOBMHOBHO BH3-
Bait OBLIECTBEHHO OINACHBIE MOCTEICTBHA, TO ero MoBeleHHe He ABTIeTCd
npecrynnenmem. B coorsercteru co ¢T. 24 YK PP "BMHOBHHM B IpecTyIl/Ie-
HUM OPUSHAETCA IO, COBPIIMPBIIee TeAHHe YMHIUIEHHO WM IO HeoCTo-
poKHOCTH",

Cratea 25 YK PP ykasmpaeT, 4TO "NpecTyINeHMeM, COBePLISHHHM
VMHIUINEHHO, IPU3HACTCA IedHMe, COBEPILIEHHOe ¢ IPAMHM HITHM KOCBeHHEM
YMHCTOM".

IMop, NpAMEM YMHCTOM MOHNUMAETCH CUTYaLMA, TPH KOTOPO ITHILO O00-
3HaeT o0IIeCTBeHHYIC ONAcCHOCTE CBOMX AeFCTBHI (GesnelicTBMI), TpelnBUgHT
BO3MOKHOCTE WTH Hels0eKHOCTE HACTYIUTeHHS OOLIecTBeHHO ONAcHBIX MO-
CTeTCTBHI U KeTaeT UX HacTYIIeH M.

IMon, KOCBEHHHM YMHCTOM ITOHUMMAETC CHTYALMA, B KOTOPOH ITHILO O00-
3HAeT 00IIeCTBeHHYIO ONACHOCTL CBOMX AeficTeli (Be3lercTBII), NpelBHINT
BO3MOKHOCTh HACTYINIeHHA OOILCTBRHHO ONACHHX MOCTeICTBMI, He JKelaeT,
HO COSHATENBHO OONYCKAeT 9TH IOCencTeld TMbo oTHOCWTOCE K HMM Bespas-
TUTHO.

[MpecTyIiieHusd, cBA3aHHBIE ¢ NPHUHHEHHeM IOPOBEK) Malll{eHTa, Kak
MpaBiIo, UMEIOT HeOCTOPOAHYIC POpMY BUHH, TC @CTh COBepPIIeHH MO mo
NMerkOMHCTHI, TG0 1o HeBpexHocti, CraTed 26 YK Pd onpenenger nerko-
MHCTHE KaK CHTYalUIo, IPH KOTOPOH THIO NPeTBHIMT BO3MOKHOCTE HACTYII-
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neHuA OSLISCTEEHHO OMACHHX TNOCIENcTBHA CBOMX TelcTeui (BesnefcTei),
HO Oe3 JOCTAaTOMHHIX K TOMY OCHOBAaHMA CAMOHAIeAHHO pacCIMTHBaeT Ha
HOpedoTepallleHite 3THX MocTedcTBiil. HeSpeXHOTs - Kak CUTyalluw, HpH
KOTOPOU UL He NMPedBUIHT BO3MOKHOCTH HACTYIIIeHHA OOLIeCTBeHHO Olla-
CHBIX MOCTIEOCTBUT CBOMX OeHCcTBMI (Oe3NelcTBII), XOTA NpH HeobxomMMON
BHUMATETBHOCTH M MPedyCMOTPHTENBHOCTH JOKHO OHIC M MOITIO IpenBi-
JeTh 3TH MOCTeICTBH.

JApyruM NpH3HAKOM IpecTYIUIeHHA ABT9eTCd HAKasyeMOCTh.

Haneko He BcerTa KakIHU IpaBOHAPYLIMTeTb NPHBICKAETd K OTBETCT-
BEHHOCTH 3a TOT WIIM MHOM NPOTHBONPABHEIA MPOCTYIOK, HO caMa BO3BMOX-
HOCTE HaKa3aHU4 - 3T0 CYLIHOCTHEIM NPH3HAK NpapoHapylleHus [6]. Takum
oBpasoM, HaKa3yeMOCTb HM UTO MHOE, KaK 3aKOHOJATENEHAd BOSMOKHOCTE
Has3Ha4YMTh JIKILY, COBePLIMBLIEMY NMpecTyIUIeHHe, HaKa3aHe B COOTBETCTBHM
€ caHKIMen cTaTbit OcofeHHOM YacTH YToMOBHOTO KOTeKea.

CyBbekToM NpecTYIVIeHUH, CB43aHHBIX ¢ BpaueGHOM OLIMOKOM, ABIdeTcd
Bpad. B poccUiIcKOM 3aKOHOTATENBCTBE OTCYTCTBYET 3aKOHONATENbHOE OIlpe-
HeleHue TOHATHe "Bpad”, BMecTO NPUCYTCTBYeT MOHATHe "lTevaliiii spayu”. B
COOTBETCTEBHH cO ¢T. 58 (OcHOBHI 3aKOHOmATeNbcTBa Poccuiickon Pemepanin
0B oxpaHe spopoekd rpaxna, "Poccuiickie eecTi", No 174, 09.09.1993) "neua-
LUIMA BPay - 5TO Bpad, OKAsBIBAIIMA MeIUITMHCKYI) MOMOIIL HallHeHTy B
HepHon, ero HabmiogeHnd 1 NedeHUA B MeMUIMHCKON OpPTraHM3allii, a TakKe
Bpad, 3aHMMAOLIMICA YAcTHOW NPaKTUKOW. [levaliuM BpauoM He MOXKeT
OrTe Bpay, o0y 4aoIIMACA B BHIEM MeOMIIMHCKOM Y4eOHOM 3aBeeH i I
oBpasoBaTelbHOM YUpeKIeHHH M0CTeBY30BCKoro IpodheccoHansHoOro ofpa-
soBaHMA". Bpau Kak cy®BekT OpecTyIUIeHHA, TPUYMHAIOLIMX BPel, 3M0POBBIO
HalueHTa, ABIAeTCA ClelMaTbHHM CyObekToM. CrelraabHEF CyOBeKT B poc-
CUACKOM YIOJIOBHOM IpaBe — 3TC CyOBeKT, olyamarIuuMM CIelHaTbHEIMI
Hpu3HaKaM¥, IIPAMO 3aKpell/IeHHHMM B YTOMOBHOM 3aKOHe MM IPAMO BHITe-
KAIOILIMMI U3 HeTo.

B YronoshoM kopekce PP CylmecTByeT pAd NpecTYIICHW, MMEeoIx
HpAMOe OTHOLIeHHE K HOHATHIO BpadedHON OIMOKH.

OmHMM 13 TAaKMX HPeCTYIVIeHMI ABIAeTCA MPMYHMHeHHe CMepTH Mo He-
OCTOPOKHOCTH BUTISACTEIHEe HeHAMTeKallero MCIIOTHeHMA THILOM CBOMX Ipo-
dreccuoHanbHEX 00azaHHocTel (¢T. 109, 4. 2 VK PD). epkantHHM oTpakeHH-
eM OaHHOIC IpPecTYIVIeHUA ABTAeTCA HpHIMHeHMe TAKKOIO WIM CpemHen
TAKECTH Bpena 3IOPOBBIY M0 HEOCTOPOKHOCTH, COBePIUeHHOe BCiedcTBUe
HeHaTekKallero MCIOMHeHMA TULIOM CBOMX IpodheccHOHANBHHX ODA3aHHOC-
Ter (cr. 118, u. 2,4 VK Pd). PasHMIa 3T1Mx COCTAaBOB COCTOMT B MOCIEOCTBHAX,
YKasaHHH X 3aKOHOOaTeNleM, B NepBOM ClTydae 3TO CMepTh, IIPUUMHeHHadA Mo
HeOCTOPOAKHOCTH, BO BTOPOM - TAKKHMIA WIIH CPellHel THKeCTH Bpel, 3TOPOBLIO,
HPUYHMHEHHHH 10 HeOCTOPOAHOCTH.
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B HayKe cyIIecTByeT MHOKeCTBO ONpefeleHHI MOHATHA BpadeGHON
ornOku. [To muenuro T.B. Lenens, "spadeCHas olIubKa ABTASTCA pasHOBHA-
HOCTBKO NpodrecCHOHATBHOM OIMMOKHM, OTHOCUTENBHO CYLITHOCTH M BHAOE KO-
TOPO¥ B THTe PATY Pe TakK JKe HeT eTMHCTBA B3rAnos” [7].

B uacTHOCTH, BpauebHast omrMbka - 3TC oMOKa Bpada B MpodpeccuoHa-
TBHOTL JeATeNbHOCTH BCIeICTEHe J00pOCOBeCTHOTO 3abIy/KIeHMA P OTCyT-
CTBHH HeDpeXKHOCTH, XanaTHOCTH WITH HebeAeCTsa [8].

B.M. Axonos 1 EH. Macios cnpegensaioT pauebHyC olIMOKY Kak OLIM-
06Ky Bpada IPU MCIIONHEHMH CBOMX IpodheccHOHaNBHEIX 0B43aHHOCTEN, qB-
nAIIAgea CledcTsieM TodpocoBecTHOTO 3abiykIeHMd W He comepKallag
COCTaBa MPecTYIINeHMA WIN IPH3HAKOB TPOCTYIKOE [9].

BpaueBnas ommbka - HeHakasyemoe JoOpocoBecTHOe 3abnyKOeHMe IPH
OTCYTCTBHIM HeOpesXKHOCTH M XanaTHocTH [10].

Hexkoroprie yueHrle cnpegenaioT BpaiefHYIO OLIMOKY Kak 0OCTOATeNbC-
TBO, CMATYAIOIIee OTBETCTBeHHOCTE Bpada [11]. JaHHoe yTeepAOeHe CIOKHO
CYUTaTh YOAYHHM BBHIY TOTO, UTO CTOKHO CYMTATh CCHOBAHMe MpHBIedeHHA
K OTBETCTBRHHOCTH OOHOBPeMeHHO CMATYAKIIMM BHHY OOCTOATETBCTEOM.,

M3 mpueeleHHHX ONpedelleHMit CTelyeT, UTo BpadedHad omnbka - 310
He UTO MHOe, Kak gobpocosecTHOe 3abmyxdeHme spada. ONHAKO eclld pesyilb-
TaToM JaHHOTO OodpocosecTHOTO 3abnykIeHUd 4BIAeTCd CMepTh MallueHTa
WM IPHYMHEHNE TLAKOTO WM CPelHel TAKeCTH Bpeda 3I0POBRID, TO JAefcT-
B4 Bpada MOI'YT PAccMaTPHBATECH KaK IoANanaroliye mod cr. 109 4. 2 YK Pd,
cr. 118 u. 2,4 VK Pd. [JaHHHe npecTyIneHue MOryT COBepPLIaThCs Kak JeficT-
BHeM, Tak M Oe3TefiCTEHeM, KOTOpOe ¢ HeM30eKHOCTHIO MK PeanbHOT BO3MO-
AKHOCTBIO BROYT K MPUIHMHEHMIO Bpeda NalueHTy. CyTh Bpaue0HOM OMHMOKM
3aKMIOIaeTca B TOM, UTO JeVCTBIA MeTHMIIMHCKOTO padoTHIMKA OHIH O0beKTH-
BHO HeHaf/IeKAILI M.

ITpu onenke oOCTOATENBCTE, KOTOPHE MOIIHM MOBIeYh OOBEKTMBHO He-
HAOMEeKALIY0 MeOMIMHCKYIO noMours [12], I.P. Konokonos npemnaraet yuv-
THBATh CHenyomie hakTopLl:

- HeMOCTATOYHOCTE, OTPAHMeHHOCTh MeTHMIIMHCKUX TO3HAHUA B BOMPO-
cax TMarHOCTHKY, TedeHud, NpoUIakTHKY HeKOTOpHX 3aboleBaHui M oc-
NOKHEHUI {HETIOMHOTa CBeIeHHMIA O MeXaHH3Max MaTOoNorH4eckoro Npollecca B
MeIHMIIMHCKON HayKe; OTCYTCTBHE YeTKHX KPUTepHeB PAHHETO PaclosHABAHMA
M IpOTHOsHpoBaHMa GonesHer);

- HECOBePLIEHCTBO OTHENBHEIX MHCTPYMEHTATBHBIX MeIHMUIMHCKMX MeTO-
J0B OMarHOCTUKM U JIeUeHus;

- UpesBHYANHYI0 aTUIIMMHOCTE, PeIKOCTh MIH 3MOKaYecTBeHHOCTE JaH-
HOTO 3a00/IeBaHMA MK eT0 OCTOKHeH HA;
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- HEeCOOTBETCTEHE MEKTY AelCTBUTETbHHM O0BeMOM Ipas M od43aHHOC-
Tefl JAHHOTO MeTMIIMHCKOTO paboTHUKA M ITPOM3BCICTEOM TpeOyeMbIX JeficT-
BHI 1O AMATHOCTHKE M TeUeHHIo;

- HeTOCTaTOYHHEe YCIOBMA A7 OKasaHMA HajgIexkallefl MemMIMHCKOW
MOMOIM HAIlHEeHTY ¢ JaHHHM 3aB07eBaHHeM B YOTIOBHAX KOHKPETHOTO Jlede-
SHO-NPOUITAKTHIECKOTO YIPeKIeHMA (YPOBeHb OCHALIPHHOCTH JHarHOCTH-
YecKOH M Te4eSHOM alllapaTypol 1t oBopyaoBaHMeM);

- MCKIIIYMTENTBHOCTE MHAMBUOYATBHEIX 0CO0SHHOCTEN OpraHMsMa Ia-
IHMeHTa;

- HeHaNJIeXallle TelCTBHA CaMOTO MallHeHTa, eT0 POICTBeHHUKOB, Opy-
X Ul (IosgHee oOparieHie 3a MeTHMITMHCKOM IOMOIIBI0, OTKa3 OT TOCIHTa-
nuzaliy, YKIOHeHMe, MPOTHBONEWCTBME IIPM OCYLIECTBIeHMM Tede(HO-
AMArHOCTHIeCKOTO Npollecca, HapyLIIeHue PesKiMa TedeHHs);

- 00OBeHHOCTH TICHX0PUIMOTOTHUECKOTO COCTOIHIS MeTULIMHCKOTO pa-
GoTHHKA (OoNMesHb, KpalHAsA CTeleHb IepeyTOMIeHiA ).

Hna npusnedeHue JMlla K OTBETCTBeHHOCTH Io <T. 109 u. 2 YK P,
cT. 118 u. 2, 4 YK P® npexie eoero HeoBxoOMMO YCTAaHOBUTE, MMETO JTH MeCcTO
HeHaaIekalllee MCIoIHeH e THILOM CBOMX JOTKHOCTHHX OOA3aHHOCTFL

IMon, HeHANMEXKALITMM MCIOTHEHMEM THIIOM CBOMX O043aHHOCTeR MOHU-
MaeTca CopepllieHHe JedHUA, He OTBeHaoIIerc MOTHOCTBIY MTH TacTHYHO
odHiManbHbIM  TpeboBaHMAM, NpellHCAaHMAM, OpaBiTaM. MemHIMHCKIA
pabOTHUMK HeceT OTBeTCTBeHHOCTh 34 HeHafexalllee MCIVIHeHMe (HeuCHom-
HeHMe) oB43aHHOCTEN, OTHOCAIIMXCA K €T0 JOLKHOCTH M COOTBETCTBYIOMIHX
ero obpaszosaHmio [13].

CymiecTByeT Takke TOUKA 3peHMA, B COOTBETCTEMI ¢ KOTOPOU BpauebHas
ommufka poodIlle He HaKasyeMa BBMIY TOTO, YTO TAHHOe TIOHATHe HOCHMT He
YIOTOBHO MPABOBOH XapaKTep, @ MeOUIMHCKO-MeTomuIeckmit. [locnenopare-
Y JaHHOW WOeH MpedTaraloT pasgeldTh TaKue HOHATHA, Kak "BpauelHad
oruGka” ¥ "ppauebHoe npectynnenne” [14).

PestoMupys BuIIlecKasaHHOe, cledyeT NOTUepKHYTh, UTO BpaueOHad
OlIMOKA B COBPEMEHHOM POCCHIICKOM 3AKOHONATeNbCTBE KBamMdMIMpyeTca
noct. 1094, 2 YK P®, c1. 118, u. 2, 4 VK PD.
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LL CraTiBa

BUKTalad KadenpH KpiMiHATBHOT O ITPOLecy
(Hninponempoficekntt deprafnudl yrifepcen
Brympiuinix capafl, Vipaina)

TTEPEBIPKA MEPBMHHOI IHOGOPMALLI PO 3/TOYVHM:
3AKOPOOHHWW OOCBIO

B VkpaiHi TpuBaTii Yac e podora no pedropMyBaHHK KPHMiHATEHO-
HpoLecyalbHOIC 3AKOHOOABCTEA, MiOroToBTeHo pad npoekrie KpuMinaneHo-
nponecyaneHoro kogekcy (gani - KITK). Tpu npomy DocTaTHEO OHCKYCITHMM
€ nuTaHH4 pedpOpPMyBaHHA TiMNBHOCTI 3 BMPillleHHA NUTaHHA MPO M0YaTOK
poscninysatia. Tak, HeMae 3aranbHOBM3HAHOTO MIOXOTY LIOMO TOrO, YM i,
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posutuputy wepelk nepebipnuy O, 9K MOKHA MPOBOOMTH 0 MOPYIICHH
KpMMiHa/TBHOT CIpasi, abo HeobxXioHO yoyuymu fucmianynt docuonof nepefipin,
a AOTATKOBI OBCTABMHM 3’ ACOBYBATH B paMKaX PO3CITiIYBaHHS.

JasHaveHe 3YMOBNIE HeoOXITHICTE JOCMigMTH, AK NWTaHHA NpO OOpY-
IIeHHd KPUMiHalBHOI CIpaBd BUPILIYETbOI B iHOZEMHHX Jepikapax, Ta UM
XapakTepPHMH I111 HHX IHCTUTYT NepesipHux Oif.

IMokasHuM € Te, WO GiNELIICTE dePkaB NOCTPATIHCEKOTO MPOCTOPY, AKHMM
nicna posnany PapngHcekoro Corosy “micTanocd y cnagok" KpHMMiHaTbHO-
npolecyanbHe 3aKOHOIABCTBO, LIO iMeHTHYHEe 3 BITIM3HAHUM, 30IACHMIN pe-
dopMyBaHHA 3aKOHY LIIIAXOM POSLIMPeHHd Mepelliky JONYCTHMUX A0 TOPY-
LIeHHA KPUMiHaTbHOI CIpaBy Oif Ta 30iMbIIe HHA CTPOKIB IePeBi pKH.

3okpema, y PecnyGnini Benapyck, Ecroncekin PecniyGnrini, AsepBaii-
JxaHcekin PecnyOnini, PecniyGnini Bipmenia, PecniyGnini Vsbexucran Ta Pec-
nyGnini Kasax-cTal 0o NopyLleHHd KpUMiHATEHOI CPaBl NO3BOIEHO IIPOBe-
OeHHA exciepmusn 2, 3; 4; 5, 6; 7]. V PecnyBnini Bipmenist Ta PecnyBmini Ka-
3axXCTaH J03BOMeHO BUTpeOOBYBaTH He TIMBKHM JOKYMeHTH, AK Lie nependaueHo
KIK Ykpaiaw, ane 1 iHmi smamepiaau [5; 7]. Y PecnyGnini Benapyce Ta Pecny-
Smini Y30eKHCTaH JO3BOMAETLCA HaBiTh sdmpraybamu ocoby 10 HOPYLIeHHA
KpMMiHATBHOL cripaek [2; 6]. TNepenGayeHa MOXIUBICTD 30itbtienna crpoxid
nepefipxcu go 20 mib (AsepGafimxaHceka PecmyGiika), mo 30 mi6 (Pociriceka
Penepanid, Ecronceka PecnyGnika), no gsox micauie (Pecniydnika KasaxcraH)
Ta HaBiTh A0 TppOx MicAmis (Pecriydnika bemapycew) [1; 2 3; 4; 7).

CIMHOK TeKABOK, ¥ 3aKOHOTABCTBI 4KOT HeMae BKA3IBKM Ha MOMTH-
BiCTE IPOBeleHHA Mepei pHUX Tif, € Pectybaixn Moadoba [8].

BogHouac, CTil HArOTMOCHTH Ha TOMY, IO B DaraTkox Aepkapax, fAKi He
HATEKATh 10 NOCTPaJaHCEKOT0 IIPOCTOPY, BUPILIeHHA IMTAHHA NP0 MOYATOK
PO3CIiAyBaHHA 3TifICHIOCTECA Oe3 MpoBeldeHHA MepeBipHuxX Oifl (BHKTIOYHO
IIIAXOM JOTIKO-aHATITHYHOT 00poBKkKM NepsUHHOI iHdopManii Ha IpenMer
TOTO, UM He CBITYMTh BOHA PO BYMHEHHA 3TOYMHY).

Tak, srigHo § 160 KIK @edepaniubnoi Pecnybaixy Himeuunna “q9K TITBKM
MNpOKypaTypa Ha OCHOBI JOHeceHHA a0o IHIIMM IIMANOM OTPUMYE BIJOMOCTI
Opo MOOo3py ¥ BUMHEHHI 3MOUMHY, BOHA HNOBHMHHA A4 NPHIAHATTA pillleHHS
po Te, Ui HeoOxiTHO BUCYBATH MyOnivHe 0BBHHYBAYeHHY, ZOCTiAMTH obcTa-
BHHM cnpasi" [9]. Ani y janifi Hopwi, aHi B immmx maparpadgpax KITK me
HIeThCd PO 3AiIHCHEHHS Teperi pHMX Ti.

YV @panii BHpillleHHA IMTAaHHA NpPO NOYaTOK pPO3CIAYBAHHA TaKOK
IMIACHIOETECA BUKTTIOUHO TOTKO-aHaMITHYHIMM IUTIxoM (Oes MpoBemeHHd Te-
pesipHux Oift). TTpokypop, ¥ BUDaOKy OTpUMaHHA iHdoOpMaLii Ipo 3104MH, B
TOMY 9HCTI | BiO MO 9y cligunx cyamis, BUPIlIye NMTaHHA Opo HeoBxil-
HICTh MOMATKY HONepeNHboro posarigyeannsa [10, ¢ 156 - 161].
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Y Beauxobpumanii Ta Croayuenuy Mmamax Amepurn "Hocymoee mpoea-
JKeHHA CTAHOBWIbL CTadilo MOMINeRChKOTO (II03acyOoBOro) posclinyBaHHA,
AKY aMepPHEaHCBKI Ta aHMMACEKD OPHCTH He BITHOCATE OO KPHMIHATBEHOTO
nponecy” [11]). 2Koghe pillleHHsA Npe MOYAaTOK MO LEFACEKOTO PO3CTiNYBaHHA
He BUHOCHTheA. OTprMaHHg iHdopMallii Tpo 30ifcHeHHS IOYMHY BAKe 3YMO-

3 aHamisy BMILle3asHAUEHOTO MOXKHA OiATH HacTYIHUX Gucrobkid. Tor
drakT, mE GiNBCTE gepkaB MDOCTPAOFHCBKOTO MPOCTOPY IHILTH LIITAXOM
PO3IIMPeHHA Nepeliky MepeBipHix Al Ta 30iMbIIeHHA IPaHMYHMX CTPOKIB
MEePeBipKH ACKPaBO CBIIUMTE PO Te, o B YKpaiHi Takok € norpeda y pos-
HIMpeHHI nmepeniky 3acobie Ta 30imbllleHH] ¢TPOKiB Nepepipku. OOHaK, AKIO
pedropMyBaTH MepeRipHY OiMNBHICTE TaKMM UMHOM, TO BOHa Habyme dopm
JOCYLOBOrO po3CTioyBaHHA, LIO He MOKe OYTU NPaBHITbH MM,

Y 3B'A3Ky 3 LIMM Ol 3BePHYTH YBary Ha Te, IO KPMMiHATBHE CYOOYMHC-
TBO MOKe HOPMATbHO PYHKIIOHYBATH i TOOl, KON OKpeMi CYMHIBH ¥ HadgBHO-
CTi 3MOYMHY 3 ACOBYIOTBHCA B XOOi CAMOre PosCIifyBaHHA, a He J0 HOro Movat-
Ky, AK Ue Mae Mictle y ®pannii, ®eneparmsnin PecnyGnini HiMewurina, Coo-
Ty4eHHX ITaTtax AMepuKH Ta BemukoOpuranil.

TaxkumM uuHOM, NpPOMOsMILI] BHMPILIYBaTH NMTAHHA NP0 HaABHICTb NiOcTae
IO TMOYaTKY POSCTOYBAaHHA BHMKIIOUHO JIOTIKC aHamiTHuHMMK 3acobami, a
NpoBefeHHd Nepei pHUX Iil, CIPAMOBAHMX Ha YCYHeHHA OKPeMUX CYMHIBIB y
NpaBWIBPHOCTI MonepedHbol Keamidhikallll, NepeHecTH B <Tagik JOCYOOBOTC
PO3CTiNyBaHHA, MaloTh il cobow marpyHTd. OoHaK, 10 TUTaHHA pedopMy-
BAHHA CTadil NOPYIIeHHd KPUMMIHATBHO! COPAaBM CIi1, MOXOOMTH 3 YpaxyBaH-
HAM OCOONMHMBOCTEN COLIanbHO-eKOHOMIUHIX, IOMITUIHUX Ta IHIIUX BIDTHOCHH,
IO iCHYIOTE B YKpaiHi.
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HO.M. Cranosuu

CTVIeHT
(Fuefosuit ynubepcumem npaba HAH Vipatmsi}

COBPEMEHHBIE INOAXoAbI K MPMMEHEHMIO
MPOBALTMOHHBIX MEXAHW3MOB YTIOJTOBHOMW KOCTULIMH
(CPABHUTETBHO-TIPABOBA XAPAKTEPMCTHKA)

CdopmuposasilMcy B cucTeme odmiere npaea B CLUA u BenmxoGpura-
HIH, YCIETHO Pa3BMBaACh W COBEPILIEHCTBYACh Ha NPOTAKeHMH OeCcATITETHHA,
npoBallHOHHBIE MeXaHM3MH BO BTOPON NOTOBMHe IPOIITOre BeKa B pasHbIX
MOIeMAX CTaTH MHTeHCHBHO MCIONB30BAThCA J/T pellleHMA HacyLIHHX Mpo-
GreM YronoBHOW NPakTHKH B AecTpul, Bemermy, Tepmanum, Tommanmmm,
I'peurm, Hanmm, Vlpnangum, Mlenamum, Vitanmy, Jnxrenmrerite, JTiokcemOy-
pre, Mamete, Hopsermu, Topryramu, ®uanaumm, ®panmmy, Heenmapis,
Meemmn. [MpoGanma B mocneTHee JecATHIeTHe JOKazana CBOK BaXKHOCTH U
0cobY 0 3HAUMMOCTE TS pechOpMHPOBAHMA I PA3BUTHS YTOTOBHON KCTHLIHH,
ee 3ddpeKTUMBHOCTH B pAde NocrcolManucTiieckmx (bonrapusa, Benrpusa,
IMonema, Pymunua, Cnogakmsd, Cnosennd, Yexid) W nocrcoBerckix (Fpysis,
Mareus, Murea, Mongoea, DcTOHMA) CTpaH. 2TOT CIMCOK He OKOHYATETbHET,
noromy 4Te M B Pocor, u B Ykpaune, u B Pecnybnuke Kaszaxcran segeTca
paboTa B 3ToM ITaHe. [TpoMCXOOUT HOPMaTHEHOE 3akKpelllleHHe MeXaHM3MOB
npoBalii Ha MeKIYHAPOIHOM | eBPONercKoM Y poBHAX. O8 3TOM CBHIeTeNE-
creyiT Pezomonma TenepaneHon AccamBrmenn OOH 45/110 or 14 mekaGpa
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1990 r. "CraHmapTHHe MUHUMaTbHHe Ipaeiia OpraHwmsanmuyn O8benuHeH-
Hex Hammdt B oTHOMIeHMM Mep, He CBASAHHHX C TIOPeMHHM 3aKTRYeHMeM
(Toxmiickne npaenna), Pekomenmanm Komurera MiuHUcTpoB CoBeta EBpo-
Bl OTHOCHTETBHO MepecMOTpa CTpaHaMy-wieHaMi CobeTa EBpOITE cHCTeMBI
HaKasaHUA 1 Gofee MIMPOKOTo NpHMeHeHd HAKA3AHMMN, He CBA3AHHHX ¢ JTH-
meHneM ceoboIH. CoseT EBponn, 0G00LIME MO3MTHBHE U HETaTHBH IpHMeHe-
HUA MHCTUTYTa npobalii, IPUHAI pellleHie paspaboraTe npoekT PekoMen-
mauy KoMuTeTa MMHUCTPOB rocyaapeTeaM-4ieHaM CoeeTa EBpolsl 0OTHOCH-
TeMbHO NMpaBii Mpobaluy - 3TO chenaHe [eHepalnbHEIM AMPEKTOpaTOM IO
npaBaM denoBeka i MPABOBEM BOITPOCAM COBMeCTHO ¢ EBpornerickiumM koMuTe-
TOM IO mpodneMaM mpectynHocTH [18]. K mogroroeke gokyMeHTa GBUTH mpH-
BlleYeHH ONHTHEIE NpencTaBuTeni cnyk0 npoBalii M yueHHe, KOTOpPHE
BOCIOMB30BATHCE CPABHHMTENbHO-TPABOBHM MeTOTOM /1A OlpeTefeHua Ofl-
THMANEHBIX MOIeTefl U OpraHHzalMOHHO-TIPaBOBEIX (popu paBoTH npobarri-
OHHHX MeXaHM3MOB. PekoMeHIaNMs, KOTOPYIO ITAaHMPyeTCa MPUHATH B 3TOM
Tomy, CTaHeT OPMeHTHPOM B Ipolleccax rapMOHMsaIMH Tpo0allMOHHHX Mpo-
Henyp B cTpadax Epporel. HeoOxomUMOCTE ee apryMeHTHUpPYeTCA TeM, UTO
MMeHHO Npoballia M ee MexaHM3MEBL, CpefcTBa M (POPMH MIpaloT Bee Golee
BAXHYK POTh B YIOMOBHO-MPABOBOM MOMHMTHMKE WM IPAKTHKE €BPONEefcKHX
CTpaH.

Menonesyd ONBIT APYTMX CTPaH, MBI MOKeM OTpaIHTE ceBd OT NOBTOpPe-
HMA 9yAKux olIMOOK, BHCTpo M 3dpdpeKTUBHO INaHMPOBATh U peaTM30BHBaTh
HaMe4YeHHOe, WMCIOMb3YA 3aMMCTBOBaHHHe alpoBupoBaHHBIe HapaGoTKIL
OcobeHHO 3TO BaKHO Ha HAaYANBHOM 3Talle BHeApeHUA Tpobaliin 1 ee dyHK-
HUOHMPOBAHMA, KOTOPHI cetruac npoxonar Poccws, YkpanHa u KazaxcraH.
Chenyer oTMETHTE, UTO CPaBHMTENBHO-IIPABOBad HayKa WMeeT GONBIION MO-
TeHIMaI He TOTBKO B CTpaHax 3anaja, HO M B IOCTCOBRTCKHX CTpaHax, Ime oHa
B IOCNeHHe TOdbl OUeHb WHTEHCHUBHO pa3BHBaNack. ZTOr0 Helbk3d CKasaTh
npo MccnegopaHue NPobalMOHHHX MeXaHH3MOB YTOMOBHON ocTHIMM. MMee-
TCd OUeHEb BONBIION MaccHB Iy SIMKaIlMA 3aladHON NPaBOBOW HAYKHM, U He-
SHAUMTeNBHHF MHTepec K 3TOM NpodneMaTHKe POCCHPICKUX, YKPaHHCKMX,
Ka3axCKMX YUeHBIX, KOTOPBIM, Hpaela, MoCTedHee BpeMsd aKTHMBM3MPYeTCd, O
4eM CEBMOETETbCTBYIOT paBOTH, CMelMANBHO NOCBAIIEHBL ITOMY BONPOCY
VI, boratupesa, BH. Ipemuna, O.O. Kmokenko, C.I1 KyGammesa, A.1O. Cyn-
rypoea, A. TemupBexoeoi, E.B. Tkauesor, E.H. llatankoeon, [.B. fIryHosa,
YeMy CIOCOOCTBYIOT NMPOLIeCCH pedpOpMMpPOBAHIA ¥TOIOBHO-IPABOBHX CHC-
TeM, KOTOPEIe HPOXOIAT B 3THX cTpaHaX. ClenyeT OTMeTHTh, YTO YKAa3aHHHE
paboTrel HocAT OBLIMFI XapaKTep ¥ He eCTh PesylIbTaToM INpuMeHeH s dpder-
THBHOTO CPABHHTENBHO-TPABOBOTO MeTOJA K aHANMM3y TAHHOW IpobreMaTi-
KM, YTC M O0YCIOBMNIO HOBMSHY M aKTyaIbHOCTh paboTH. BaKHOCTE Takoro
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MOAXONa YCUIMBAETCA M TeM, 4TO, HAlpHMep, IPHIMUYECcKon HayKol YKpan-
HBl IPHMHUMAETCA KaK akCcHOMa HeoOXOomUMOCTh Donee adhdhbeKTMBHOTO MCIO-
NE30BaHMA IMOBaTLHOTO M Ipekde Brero eBpolefcKOTO MPaBOBOTO OIbITA.
"Kypc Ha MHTerpanmic YKpauHH B eBpOIRICKHe CTPYKTYPH aKTyamTu3MpyeT
BONpoC O cOMUKeHHMI YKPAaMHCKOTO HALIMOHATLHOTO M eBpOIlelickoro mpasa” -
CUMTAeT BETYLIMI YKPaUMHCKMI Npasosed akageMuk 0. C. lemmyuenko [16,
c. 96].

Konnenuen pedopMupoBaHia KpUMUHATEHOR KCTHLIMKM YEPaWHH,
yTeepkOeHHON YkasoM [lpesumenra Vkpaunw or 8 anpena 2008 roma Ne
311/2008 npenycMoTpeHO, 4TO B odpepe BedeHMs MuHMcTepeTBa OCTHMIIMK
YKpaMHH JOTKHa OHTE cO3TaHa Clyskoa mpobamint. O BHeJpeHMH ATeMeHTOoB
npoBalli B YKPAMHCKYIO YTOTOBHO- MCIIOMHUTETBH YD TPAKTHMKY TOBOPUTCA U
B Konnemmu pedopMiposaiis [ocydapcTBeHHOM YIonOBHO-MCIONHUTEIRHON
cnykGH YKpalHBl, yTEepKOeHHONU YKazoM [lpesiimeHTa YVikpauHH Ne401/2008
or 25 anpena 2008 roma [13]. AHamoTMIHHe arM NpeanpHHUMacTc B Poc-
cun 1 PecniyOnmuke Kasaxcran. Ha erinonnenusa xypca llpeswmenta PO
H.A. Mengeneea Ha pedropMipOBaHHe YTOTOBHON KCTHIMM, B COOTBETCTBUHM C
ere pacnopakeHneM MuHUCTepcTEOM IocTHIMK Poccri paspaboTaH mpoekT
KOHUenuuu pechopMUPOBAaHNA  YTONOBHO-UCIIOTHHTENEHON  CHCTEMH  J10
2020 roga [11, 19]. Ono npoviner & TpM atana. [Tepsrit - ¢ 2009 mo 2012 rogm, -
HNped ycMaTpHBaeT YTEEPKIeHMe IIaHa MepOPUATHIL, PaspaboTKy 1 IIpHHE-
THe IeNeBHX IporpaMM, M3MeHeHHe 5aKoHOTaTenbcTra, fomee IIMPOKoe BHe-
AOpeHite B cydeBHYIO MPaKTHKY alETepHAaTUBHEX HaKa3aHUM, CO3TaHMe Iocy-
HapcreeHHONI cny:kBH mpoBamitpn. C 2013 no 2016 rond ByayT NOCTO4HHO Pa-
CIIMPATCT PYHKUMU ITOM YRGB, HOABITCA CeTH COLIMAIBHBIX LIeHTPOB
NOCTOeHUTeHIMAPHOM  aganraiuy. Ha saxmouurensHoM stame (2017 -
2020 rogH) NMaHOBHE M MpoTrpaMMHBIE MepONpHMATHA 3apepllarcd, a Taloke
SynyT paspaloTaHbl IUTAHH PasBUTHA YTOTOBHO-HMCIIONHHTETEHOM CHOTEME
Ha Bynymee [10].

Konnenumd npasoeoit nonuTuki Peciy®mikm KazaxcraH Ha nmephom ©
2010 mo 2020 roga, yTeepAgeHHaa YkasoM [lpesmpenTta PecriyGnuxu Kazax-
cTaH oT 24 asrycra 2009 roma Ne 858 npennomaraeT, 4To B Hendx MIHMMM3a-
LM BOBNIeUeHId TpaxdaH B ohepy YTOMOBHOM KCTHIMM, SKOHOMHM Mep yIo-
TOBHOW pelpeccHit HeoOXOmHMMO COIATE YCIOBMA 1A Gomee IIMPOKOTO ITPH-
MeHeHMA YTOTOBHO-TIPABOBEIX Mep, He CBA3aHHHX ¢ M30M4IHel oT obiecTsa,
a gna Gomee aKTMBHOTO NpHMMeHeHM: CyJaMu Mep, anbTepHaTHMBHBIX MHILIe-
HUK ceoBonbl, HeoOxooMMO H0OMBATECA MOBHINeHMA 3¢heKTHBHOCTH UX
UCTIOMHeHMsA, 0714 Yere TpebyeTcd MHCTUTYIMOHAThHOS pasBUTHe CIelHaTi-
3MPOBAHHOIO OpraHa, OTBETCTBEHHOIO 3a WMCIONHeHMe Takux Mep [12]. Ha
BHIIOMHEeHMe 3TOT0 JOKYMeHTa IpefcetaTent KoMuTeTa yromoBHO-UCIPaBH-
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TenpHOM cucTeMH (KYHMC) Munucrepersa octnium M. Awolaes 3ageun, 4To
BHAgMeHMe JONOMHHUTeNBHOTO KOMMILCTEC COTPYIHHMKOB, 3AHUMAKIIMXCA
OCYKIeHHHMM, HaKasaHHMe KOTOPHX He CBA3aHO ¢ NMIIeHMeM cBOGOOEI -3TO
MEePBHYI LIaT K CO3TaHMI0 QTy;KOH mpobarm B PeciyGmike Kazaxcran [6].

Bes pelnennsa KToUeBHX BOMPOCOB BHeApeHMA NpoballMi 1 COrmacoBa-
HUA ee ¢ APYTUMM MHCTUTYTaMM MpaBa HeBOSMOAKHO MPOBOOUTE CHCTEMHHE
pedopMH  YTOMOBHOTO, YroMOBHO-TMPOLECCYATBHOTO W YTOTOBHO-MCHIOMHHM-
TeNMBHOTO 3aKOHOOaTenbcTea. B aTon ¢BAasm ocoboe sHaueHue npmuoGperaer
OUCKYCCHMOHHHA BOTPOC, KOTOPEIN 00cykIaeTcs Kak B Pocoui, Tak 1 B Ykpa-
uHe 1 KasaxcTaHe - KaKMM OyTeM WATH , cozfasad c1yxOy nmpoSaumu, - "¢
Hyn4" UK Ha Gasze yKe CYLIECTBYIOUIMX CTPYKTY P, Ipekde BCeTo - YTOTOBHO-
UCIIOTHUTENBHBX WHCHEeKIMA, KOTOpHe B HasBaHHHX CTpaHax yAke MMeoT
3HAYUTETBHEIA OMHT paboThl ¢ OCYAKTeHHHMHM, OTOBIBAIOIIMMI HaKasaHd Be3
M3OTMALMK OT OOIlecTBa. TakuM nyTeM HamepeHa woTu Poccus (mcxomga us
KOHLIENIMHM, MOAroTosIeHHor Munmocroum [10]), Kasaxcran [6], Vkpanna [13],
cosmaBad CTyAOH mpobaluu Ha OCHOBe AEFICTBYIOUIMX YIOMOBHO-MCIOMHM-
TeMBHBIX MHCIEKIHA. Tak, cormacHo KoHuenmu pecdropmuposanma Focygap-
CTBEHHOW  YTOMOBHO-UCIONHUTENBHOM CTYKOH YKpaMHEL, YTBEPKICHHOM
Ykasom IMpesudenra Ykpauas No 401/2008 or 25 anpena 2008 roga, opraHu-
3alMA AeATelIEHOCTH YTOMOBHO-MCIOTHUTETEHOM MHCIIEKIMI Ha MPHHIIMIIAX
npoBaliy MpedycMaTPUBAeT YKpellUleHe MaTepHMAaTbHO-TexHUYeckol Basbl
YTOTOBHO-MCTIONHMTETBHOM MHCIeKIMH, obecrieTerie HaamesKallix YCIoBH i
A7 pasMelligHMA M Oe30MacHOCTH ee IepcoHana, oTpaboTKy (popM M MeTOIOB
OpUBIeIeHMA BOMOHTePCKHX M APYTHX OOLIeCTBeHHBIX OpTaHU3amMil K yaac-
THIO B Ipollecce COLMANTBHOTO COIPOBOAKOSHMA UL, OTORBAIOIIIMX HAKa3aHIA
He CBA3aHHHe ¢ THIIeHHeM CBODOTH; paspaloTKy HOBOW MOTENTH YTOTMOBHO-
MCIIOMHATETIBHON MHCTIEKIMI M COOTBETCTBYIOLILEN 3aKOHOOATeTEHON Baskl ©
YYETOM eBpONeficKMX TMPABIT OpPraHM3aluKu JedTelbHOCTH c1yk® mpoda-
i [13]. 2KusHE nonTeepikIaeT MPaBIbEHOCTE MMEHHO TAaKOrO MOIXONa, XOT4
M B YkpauHe, 1 B Pocouit B o0LIecTBeHHEIX M HAYYHBIX KPYTaX ecTh CTOPOH-
HUEKM cozdaHpe CykOH Mpodalii Ha NPHHIMIIMAIEHO HOBOW OCHOBE OT/le-
TBHO OT y7ke CYLIRCTBYIONIeH YIOMOBHO-MCIOMHMTeNbHOM CHcTeMH. OnmH 13
HUX - M3BECTHHH POCCHMUCKUI TONMMTOIOT M Mpasosel, NpesuIeHT CaHKT-
[eTepbyprekoro ryMaHMTapHOTO | MOTHTONOTHMeCKOTO HeHTpa "CrpaTterua”,
skcnepr Coeeta EpponH (enaprameHT npas yenoseka, IOpugrdeckin Jena-
praMeHT) 1 Eppocorsa, uieH Copeta npu Ilpesupente PP no comericremic
Pa3BUTHIO MHCTUTYTOR MPpakdaHCKOTO 00IIecTEa U IpaBaM YeloBeka, pYKOBO-
OuTenb NpoekTa "PaspaborTka Npenmo:keHMI M0 BOZMOXKHEM HAIpPaBTeH AM
pecdropMH CHcTeMH MCTIONHeHMd HaKazaHuK B PO, modmepkaHHOrO rpaHTOM
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OdmecteeHHON Manatel PP, npodgeccop AKD. CyHrypoe. OH cuuTaeT, 4TO
CHcTeMy MpoBalllii Hano pasBUBaTh MOCTeNeHHO B perMoHax PocciiM, saHu-
MaTbed 3THM OOLKeH He MUHIOCT, TOTOMY YTO 3[ech CIIMIIKOM MHOTO Helaro-
IHYECKHX, COLMATBHEX M IOCHxOMorideckux mpolnem [13]. TTogmepxiBag
TIO3HILMIO ABTOPa O TOM, YTO MaToxpdeKTHBHEIM ecTE pedropMIpOBaHiie yIo-
TOBHO-UCHPABUTRNIBHOM CUCTEMH N0 MPOeKTY CaMOM CIyAROGB MCIOMHeHHMA
HaKasaHUF, 9TO 71 TaKOW paboTRl HYKHC MCTIONE30BaTh MeKBeIOMCTBRHHH T
oI X0 ¢ M POKMM IPUBTeUe HUeM HayIHBIX M OOIIeCTBeHHEX OpraHMsalui,
y1ecTh 3apy0esKHHI OMHT U OPOBeCTH HeoOXOTMMHe 3KCIePUMeHTH, BCe ke
Hemb3d NpH 3TOM MTHOPUPOBaTh MMEKINMACA ONHT paloTHHUKOB CIy/KOB
UCTIOMHeHMd HakasaHuf. Hadataa B Poccun pedpopMa, koTopad o3sHaMeHOBa-
Ha 3HaYMTeNBHBIMI YBOTEHEHMAMM PYKOBONALIMX KAnpos cicTeMH denepane-
HOUt cyk0ul enonHenma Hakasauuf (PCHH) Tpesmumentom PO O A. Men-
BeTMeBRIM, €llle Pa3 NoTYepKUBaeT KpaliHIOK HeoBxomMMOCcTE KOpeHHHM odpa-
30M M3MEHMTE YTOTOBHO-MCTIOMHUTETEHY) CHCTEMY M B TO JKe BpeMd IpoBec-
TH MacCOBYK) MEePeloiroTOBKY ee KampoB ¢ YYeTOM COBPeMeHHBIX pealli i
NoAX000B. [ToMbila, CTOMKHYBIIAAC ¢ HeOOXOTMMOCTBIC TIePelOTCTOBKH CyIert,
MPOKYPOPOE , CYIOBHX KYPaTopoB (TakK MMeHYIOTCA paboTHUKY CTyKGH mpo-
Ganum B 3TO¥ CTpaHe) B CBA3M C BeTymnneHueM B EC 1 nposeneHHHMM pedrop-
MaMy, He TOIBKO 3a7Je7ICTBOBATA J/d 3TOW paboThl BedyLIMI BY3 CTpaHH -
Bapiiasckiil yHMBEPCUTET, HO U OepaTHBHC co3dana HoBoe yueOHOe 3apede-
HUe CTellHanbHO T4 TaKMxX Herled - KpaeByio KoMy cyToIpoMsBOICTBA U
npokypaTypH (Krajowa Szkoia SNedownictwa i Prokuratury), B xoTopoii cy-
OeBHHe KypaTopsl, MPOKYPOPH M CyObH, OT PaloTH KOTOPLIX 3HAUMTENBHO
3aBUCHT 3 ekTHBHOCTE MPoBallMOHHEIX Npollenyp, AKTHBHO M3YYaloT BO3-
MOXHOCTH 3TOTO HOBOTO MHCTHTYTa [14, ¢ 481]. B YkpauHe ecte HalroHans-
HaA aKaJgeMuA NPoKypaTypH 1 AKaneMusa Cydefl, KOTOophe B KOOPOHHAIMK C
IPYTUMM HayYHEIMM M yIeOHBIMM yUpeKTeHUAMHM MOTYT BHIIOMHATL aHamo-
TMYHBE 3a7a9H.

OMHT DCTOHUM CBUALTENBCTBYET O JHCKYCCHOHHOCTH APTYMeHTOB OTHO-
CHTeTBhHO CO3TAaHMA OTARMBHOM OT CYLIECTBYIOIIRH YIOMOBHO-MCIIONMHMTETb-
HOW CHCTeMH MpoGalMOHHONR cayx0bl. 2Ta cTpaHa B 1988 rony onHa us mep-
BHX Ha IOCTCOBETCKOM MPOCTPaHCTER co3nana oTAenbHyIo cmyAKGy mpoSarrin,
a B 2008 oTkasanack OT TaKOW NOSHMUMM. PyKOBOOMTeNE MepenomyHeHHON
TIopbMaM cnykOel poBairii Detornn K. Kack obbdcHaeT Takol LIar TeM, 4TO
MpaKTHIecKas JecATHIeTHAA paboTa NoKasaaa HeoGxomMMOCTE IpHMeHeHMe
eqMHEX MeTOmOB palioTel B TIOPEMe M B CTy:KGe YroMoBHOTO Hamzopa (Tak
Ha3zHBaeTcad <MyAxba npobanui B DcToHMM). Peub MaeT npexde BCero o TOM,
UTO KOHUeHTpalid paloTH ¢ OCYXIeHHBIMM JaeT BO3MOXHOCTE paspalaThl-
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BaTk M IIPHMMEHATE €IMHbBIe METONMMKHM OLIeHKH PHCKOR, BMeIlaTeTbCTBa M Hal-
30pa, BeCcTM CKOOPIMHMPOBAHHYK paboTy B KOHKpeTHHX clydadx, obecme-
UHTB efIMHHEe TpeGoBaHNA K KBanidUKallMi COTPYAHUKOB, ef{HOS KAauecTBO B
pasHEIX HaMpasneHuAx M eTuHHe MoJgelH Nogxoda K paboTe <o CIOKHHEMM
KITHeHTaM M, a Takke MPOBOIUTE MCCTeloBaHuA Xpdpe KTMBHOCTH BMelIaTeNlbe-
TBa [8). PUHTAHTUA C 3Toro roga oGbeIMHIWIA CBOM AHAIOTHTHHE CIYKOH,
PYKOBOICTBYACE MOTOSHEMM CTOHCKUM cooBpaxkeHUIMM a Takxe TpeBoea-
HUeM SKOHOMMHM OKIKETHEIX CPelCTE - NpednonaraeTcd Ha IpOoTSXeHMH
ITOTC M CTSTYICHIEro Tofa COKpaTHTh 600 JOMKHOCTeN PYKOBOOALIMX paboT-
HUKOB, KOTOpHe OKA3ATUCh HepOCTpeOOBAaHHBIMM B [e3yIbTaTe CTHMIHHMA
cnyxG ynpagleHMsA TIOPbMaMM M areHCTBa KPMMMWHATMBHEIX CAHKIMI (Tak
HasHBanack cnyxGa npoBauwmn 5 PUHMAHINMK) B 00bedl{HEeHHOE areHCTBO
KPMMMHAIBHEX caHKii [22]. TlosroMy memecooSpasHoO M BHIOOHO B HEIHE-
IIHMX SKOHOMWYECKHMX YCIOBMAX BEOMMTE MeXAaHMU3MEL MpoBallii He IyTeM
COZTAHMA COBePIIEHHO HOBHX TOCYJAPCTBRHHHX OPTaHOB, & COBePIILHCTBYA
CYIIECTBYIOUTMe 3aKOHOTaTeIbHEe MOTMKeHMA U PYHKIMHM Tex TocydapcT-
BeHHBIX OPTaHOB, KOTOPBle yxe (paKTHUecKM OCYILEeCTBIAIOT AHATOTHUHYIO
paboty. VIMeHHO TakouW NOAXOHO 3HAUMTENBHO YMeHBIIaeT PHCKHM COHaHMA
HETATHMBHBIX IPABOBBIX KOMITH3MI HOBOTO M YiKe JelicTBYIOIIEr0 YIrOMoBHOTO 1
YTOTOBHO-MCTIOTHHTETBHOTC 3aKOHOJATeNbCTEA, KOTOpHe N0 CBOell CYILTHOCTH
HaHOCAT SHaYUTeNbHEIA Bpel, B ochepe NpasonpuMeHeHnd [1, ¢ 34-36]. TTonT-
BepAIeHNeM TOMY - To3uLMA BepxopHore Cyaa YKpaMHH, KOTOPH 00 paTHit
BHHMaHMe, UTO B CTyYae NPHHATHA pAda HOBEIX MOMOXKEeHMH, OHM OKAXYTCA
ManoadbeKTHEHHMHM M Yepes KOUTM3MOHHOCTE ByOyT MIHOPHpPOBaTECA CY-
JaMH, MCIIONESYIOIIMMH YA® OTpadOTaHHHe MexaHuamu [2]. Eme omuH apry-
MeHT B HOMB3Y BbICKA3aHHOTO BHIIIE Teslca - YCIeUIHHT SKCIepUMeHT o
BHEIPeHHIC 3NMeMeHTOB npolbali, KoTOpHH nposened & 2004 rony npu no-
Ioepkke MexOyHaponHoro doHoa "BospoxpeHue", B xode koroporo orpala-
THBAIOCH BHeJpeHMe MeMeHTOB Npoballui B YyTONOBHOR CyTONPOHMSBOICTED
Ha Base BenolepkoBckoro i SIMTHMHCKOrO OpPOOCKUX CYOOB, B YacTHOCTH, B
InaHe BHeTpPeHHA MexaHU3MOB COMMATbHOTC MCCIedOBaHMA THYHOCTH 00BH-
HIeMBIX W HONCYIMMHX ¢ Helbk BoNee MOTHOTO MX M3YUeHMd W IIPMHATHA
0BoCHOBAHHOTO cyTeOHOro pellleHiA, Takol MoOxof, B YOTOBMAX KpH3lca i
HexBaTKM CPefICTE (@ 3TO ABIATCA BAKHHM TOPMOIOM BHeTpeHMA npobanuu
KAaK OTHeTEHOM CIIyKOul B YKpaliHe) Boe JKe MO3B0NUT Bes 3HaUMTeIbHHX 10-
MOTHHUTeARHHX 3aTpaT NPOgOKATh aganTallMi Halllel YIomoBHO-IPaBoBow
CHCTEMBI K eBpPOMEHCKol i IMmoBaneHol B YacTH BBedeHMHA MpoballHOHHHX
MexaHHM3MOB M WCIIONB3OBATh HapaboTaHHHMI MeKTyHapOOHHW OMBIT A7
PasBUTIA Hallled MPaBOBOA KYIETYPEL B INaHe PecollMaTi3alliid Tex YIeHOB
ob11ecTEa, KOTOpHe KOHPIUKTYIOT C 3aKOHOM.
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Crenyer TakKe OTMETUTE, UTO B 3allaflHOM N PABOBON Hayke oBcyxOaeTcd
HIMPOKHI CTIeKTP BONPOCOB, CBAZAHHHX ¢ COBMOIeHMeM NpaB 1elobeka IpH
HCIIONB30BAHU M NpoBalllfi, B YaCTHOCTH IIPH HasHaYeHWH HaKasaHWI ¢ IIpH-
MeHeHMeM NMpoOamMOHHEX CPefIcTs, MCIOMHeHWH HaKasaHUM B BHIe UCHpa-
BUTENBHBIX paboT, orpaHmderny ceoBonw u T [15, ¢ 249-251, 21,c. 79-82].
TTpuHIMI MMHUMATPHOTO BMeIIaTeNbcTBa IpedonaraeT, uTo moboe orpa-
HUYeHHe Ipae IpaBoHapyIIUTeneli TOLKHO OHTE He BOMBIIE, UeM 3TOTO Tpe-
GyeT cephbesHOCTE NPecTYNNeHHd 1 co3TaBaeMbIX PHCKOB M yIpos ollIecTsy.
2TO COOTBRTCTBYET MPUHIMIIAM MPOMOPIMOHATHHOCTH M COIMATHHOTO HATY-
panm3Ma, KOTOpEIe, 10 MHEHUIO U3BECTHOTO YKPAMHCKOrO KPUMMHONIOra aKa-
Jemmka O.H. KocTeHko onpemensaioT YeTKYK Mepy MpOTHBOeCTeCTBeHHOCTH
Tex WM OPyTHx OPOTHEONPABHHX OedHUA, COOTHOIIeHMe MX He TOMBKO ¢©
OpaBoM, HC M KyApTypor [9, ¢ 18]. VeaskeHMe K NpaBaM Kak MOTePHeBLINX,
TAaK U Tex, KTO UMeeT KOHPIUKT ¢ 3aKOHOM, 9BIAeTCI OCHOBOT BOCCTAHOBHTE-
MBHOTO OPaBocydus ¥ 3dIeKTHBHEIX NPOCALIMOHHHX HPOLedyp M MepONpH-
atuit [18].

Mexoma 13 TeopeTHdecKHX MCCTeTOBAHMA W NPaKTHKKN TpHuMeHeHU MH-
CTHTYyTa npobanii B 3apy0eKHHX CTpaHax, oOIIeeBpoNelckuX TeHIeHIIHL,
KOTOpHe OTCIeXHBaroTed U cuceTeMHo oboBiakTed Epponelickol opraHusa-
nuer npodalmMM, Kyda BXOIMT CONBUIMHCTBC NpoOalMOHHHX CIyAD CTpaH
EBponH, BKTIOUAH IMOCTCOBETCKME M MOCTCOLMATHCTHYECKHE, MOXHA Bblfle-
THMTEH TaKke IIaBHHe PYHKIMOHAIBHHEe HalpasleHus IpuMeHeHua npoba-
. Bo-MepBlx, MOArOTOBKa HE3aBHMCHMELX, YeTKO perllaMeHTHPOBaHHHX 1O
OCHOBHBIM NMO3MIMAM AOKTAA0B (ICHXOCOLMANBHEIX XapaKTePHCTHK) TOHO-
3peBaeMblx, OOBMHASMHX, MOOCYTMMHX, OCYATEHHEIX, OCBOOOMKISHHHX OT
YTOMOBHOIO HAKAZAHMA MM YTOMOBHOWM OTBETCTBEHHOCTH ¢ BHBOIAMI O CO-
IHATBHOM ONacHOCTH IPaIaHiHa, HeeOXOMUMOCTH, BOSMOKHOCTH HITH HeBo-
IMOKHOCTH IPUMeHeHH K HeMY KOHKPETHEIX Mep NpoJalMOHHOTO XapaKTe-
pa; Tako¥ JOKTaf, KakK MpaBiIo, BKIIOUaeT JaHHHe of obpasoBaHmi, Mosene-
HUHM B ceMbe, Ha pabore, B 00pasoBaTelnbHOM YUPeKIeHHH, IO MeCTY KUTelb-
CTBA, KpyTe APy3el, COCTOAHMM 3T0POBhA, MICHXMILCKUX M MCHXOMOTHYRCKHX
0coBeHHOCTAX IMUHOCTH M T.IL BO-BTOPHX, KOHTPONE 3a YCTOBHO OCYKIEH-
HBIMI ¢ ocBOBOKIeHMeM OT OTOBIBAaHMA HaKazaHHd, YCIOBHO-TOCPOUHO OCBO-
GoxOeHHHMM OT YTOTOBHOTC HaKasaH WA, OCYKISHHHMHM ¢ OTCTPOYKOM MCIo-
THeHMd HaKazaHWd M OCBODOXKIEHHBIMKM OT YTONOBHOWM OTBETCTBEHHOCTH
Henpl BHMIOOTHeHNA YCIoBUI U 00A3aHHOCTe !, YCTaHOBTeHHEX 3aKoHOTaTe-
NECTBOM M CYAOM. B-TpeTblix, OCYILUecTBIeHMe 3NIeKTPOHHOIO MOHUTOPUHTA
KTHeHTOE mpoGanun. B-4eTBepTHX, opraHusamisl Npoledyp NpUMUpeHu U
BOCCTAHORTIEHMA, pealuMuTalMOHHad NedTelbHOCTE OTHOCHTENEHO TOTeplies-
IIMX ¥ CBHOeTener. B-mATH X, KoopouHauua IporpaMm npodanim. B-miecrhx,
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OKazaHMe KOHCYIIBTATHMBHON MOMOILM, ITPHMeHeHe MHBIX CPelCTE ColMalb-
HO-peabIIHTaMOHHOTC BOSOeNCTEMA I714 pellleHHs] MpodneM, KOTOphe CIo-
CoBCTBOBANTM COBEPLISHMIO MPeCcTYILIEH HMA.

Kpome Toro, cueHb BaXKHHM eCTh B3aMMOIeFICTBIE C OpraHaMM rocyJap-
CTBEHHOT BIACTH M MeCTHOTO CAMOYIPABIeHd, areHCTBaMK 3aHATOCTH U Ha-
WM& KHTbA, MEDMUIMHCKUMHM M 05pasoBaTeIbHHMHM YUPKTeHMAMHM, XO3AVICT-
BYIOILIMMI CYObeKTaM 1, OOLIeCTBeHHBIMI M MEKTYHAapPOIHBIMI Hell paBUTeNlb-
CTBeHHHMM OpPTaHM3alIUMIMM M HepKOBHHMM OBIIMHAMIU M DACTHPAMM C Ile-
bl obecnedeHHA yCIOBUI BUIIOMHeHMA NpobalMoHHOro Hagsopa, mpobaru-
OHHHX MPOrpaMM W MepolnpHATHH, pdreKTHBHON KOpPPeKIMH NoBedeHMH,
pecolManTU3aluK , PeMHTeIPalMM ¥ COLMATBHON ajanTalii KIHeHTOB Mpo-
Garm.

BonbIimHCTBO 13 HUX TpeGyRT o4eHb CephesHOW paspaldoTKH M JeTamh-
HEIX PAcueToR, TTOCKOMBKY ONHT 3apy0eXHHX CTPaH CBMIeTeIECTBYET O He-
MpOCTOM MyTH BHeOpeHHA NpoGalMOHHHX MexaHm3MoB. Tax, B [Toneine npo-
ABMIH <0 3HATMTeNbHEE Npo0MeMH NMPUBIeYeHUA K TPYAY OCYAKTLHHBIX,
HaxOMALIMXCA 0T Ha30POM B CBA3H © TeM, UTO OPraHH MeCcTHOTO CaMoyIpa-
BIeHUA HeOXOTHO MAYT Ha COTPYAHMYECTBO. B 3TOM CTpaHe TOTOBATCA M3Me-
HeHMA B 3aKOHOTATENBCTRO, KOTOpEe OH Jaeanu onpefdeleHHHe Npedepes-
MK 1 PHUHAHCOBYI MOOOePAKY TepPUTOPHATbHHEM ODIIMHAM, COTPYIHMYa-
IOLIHMM B paMKax IporpaMM pecolMaTM3allMy MpakaaH, MMeIONIHx TPpobmenel
C YTO/MOBHBIM 3aKOHOM [20]. [ToaToMy Ha 3Tale MoaroTOBKH 3aKOHOTATeNTbCTERA
HeoBXomMMO Y4ecTh 3TOT MOMEHT M NpedycMOTpeTh He AeKIapaTHBHEIE, a
JelCTBeHHBIE MexaHH3MHE COTPYOHHMYECTBA ¢ OPraHaMi BIacTH M MecTHOrO
CaMOyIpaBIeH L.

Tpebyer Tarke 0GCTOATENEHOTO M3YUeHHMA W OeTalbHOR OTPaboTKH POk
mpoGanuy B CHCTeMe BOCCTaHOBHTeIRHOTC MPaBOCydHA, BO B3aMMOTeFICTEHH C
APYTUMI MHCTPYMeHTaMM 1 MexaHM3MaMK, KoTopee 8ynyT pecropMipoBaTs-
¢ ¥ BHeOPATHCA B XOOe NPOBO3IMAallleHHHX YIOTOBHO-IPaBoBHX pedopM B
Ykpaune, Poccnu 1 Pecny®nike KazaxcTaH, 4To OTBedaeT MHTepecaM CTPOU-
TeMbCTBa TPaKTAHCKOTO OOIIecTBa, JeMOKpPaTH4ecKO, ITPpaBoBOf roCyJapcT-
BEHHOCTH.
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